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REMEDIES IN RESPECT OF MANAGER’S 

MISCONDUCT AND LIMITATION THEREFOR. 

By 
S. Venkataraman, B-A., M.L., Advocate. 

It is now settled that the position of the manager of a 
joint Hindu family vis a vis the junior members is not 
strictly that of an agent, (Md. Askari v. Radhe Ram 
Singhi, Annamalai v. Murugesa2) or partner (Annamalai v. 
Murugesa2, Ranganmani v. Kasinath3) or trustee (Jyotibai v. 
Lachmeshwart) and that no suit for accounts simpliciter will 
lie against him. It is equally well settled that even as incidental 
to a partition action except in case of fraud, misappropriation, 
‘or gross reckless waste a manager is not accountable for the 
income and expenditure from the joint family properties 
during his stewardship (Tammireddi v. Gangireddi6). It is 
only on proof of any of these factors or of ouster that he may 
have to render a general account and the propriety of his past 
‘transactions can be scrutinised. Normally he is only under a 
‘duty to furnish an account of the properties that are actually 
available for partition and till that time to act prudently and 
in the interests of the family. 

‘Where there is a dereliction from this code of duty and 
the manager is committing acts of waste or obstructs the use 
of the family property by the junior members or is guilty of 
malversation or improvident and reckless expenditure of the 





1. (1900) I.L.R. 22 All. 307. 
2. (1903) L.R. 30 I.A. 220: I.L.R. 26 Mad. 544: 13 M.L.J. 287 (P.C.). 
3. (1868) 3 Ben. L. R. O. C. 1.. 4. (1930) I.L.R. 8 Pat. 818. 
5. (1922) I.L R. 45 Mad. 281 : 42 M.L.J. 570. 
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family funds the question arises as to the remedies available to. 
the junior members in respect of such acts or conduct and the 
period within which such reliefs can be sought. It is quite 
true that a partition can be called for at any time and the 
unsatisfactory management terminated. This apart, in the case 
of waste by the manager a suit for an injunction to restrain. 
his wasteful acts can be brought under Art. 41 of the Limita- 
tion Act within a period of 3 years from the time the waste 
begins. Illustration” (n) to S. 54 of the Specific Relief Act also 
contemplates such an injunction. Where the case is one of 
obstruction of the use of family property by the junior members. 
there also a suit will lie against the manager for an injunction 
prohibiting him from so obstructing and it will be no defence 
to such an action to say that the aggrieved person should have 
resort to partition. In Anant Ramrav v. Gopal Balwant the 
‘plaintiff and the defendant were members of a joint family 
and the plaintiff sued to recover joint possession with the: 
defendant of the door of a certain house in which both of 
them were living and for an injunction against the defendant. 
who he alleged obstructed his use of the door. Sargent, C. J. 
and Candy, J., held that in disputes between members of a. 
joint Hindu family, with respect to the family property the 
Court has jurisdiction to grant relief by way of injunction. 
but that it will be confined to acts of waste, illegitimate use of 
the family property or acts amounting to ouster. So also in 
Ganpat v. Annaji2, where one of the items of ancestral 
property was a shop at Poona and the plaint alleged that the 
defendant would not allow the plaintiff to enter the shop, 
inspect the account books and take. part in the management, 
and prayed for an injunction, it washeld that the rule of Hindu 
law did not prevent an injunction being granted in cases of 
ouster of one member of the family from an item of the family 
property and that it is not necessary that an action for partition 
should be brought. This principle has been accepted by the 
Calcutta High Court also in Soshi Bhusan Ghose v. Gonesh 
Chunder Ghose’. To a suit for an injunction other than one 
to restrain waste, Art. 120 of the Limitation Act will apply. 
It is however to ‘be noted that in all cases of injunction the: 
doctrine of laches will Certa to the plaintiff’s disfavour. 





1. LL.R. (1895) 19 Bom. 269. 2. (1899) LL.R. 23 Bom. 144. 
3. (1902) I.L.R. 29 Cal. 500. 
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Acts of fraud or misappropriation or reckless waste by 
the manager form the foundation on which relief by way of 
general accounts may be ordered during partition. Where. the 
manager had started a secret or unauthorised business 
(Devendra Aiyar v. Ranga Aiyar!) the junior members have 
a right at the time of the partition to treat the business as a. 
joint family business and claim relief on that basis or to 
repudiate it and hold the manager accountable for the family 
funds diverted into the business by debiting the amount to his. 
share or by asking for a personal decree to be passed against 
him without importing any theory of trust or charge into the 
matter. It would seem to be an a fortiori case where a manager 
had unauthorisedly lent family funds to himself or to a junior 
member for a similar purpose. The same result will follow 
with reference to items found to have been misappropriated by 
the manager or fraudulently converted to his personal use or 
spent away by him in a grossly reckless manner. Where a. 
general account is directed the question arises as to the period 
over which the account has to be rendered and the effect of 
knowledge or notice had by a coparcener of the manager’s 
misconduct and delinquencies and his silence thereafter. The 
answer would seem to be that where a foundation has been 
laid for the granting of a general account the accounting will. 
have to be for the whole period of the management and that in 
a case where the junior members had knowledge or notice of 
the manager’s fraudulent or improvident conduct of a grossly 
reckless type and had either slept over their rights or remained 
passive without taking steps to terminate the managership by 
deposition or by calling for a partition, then in declaring the 
liability of the manager in respect of his misdeeds a Court of 
law may not afford relief to the junior members as regards such 
items. Knowledge of fraudulent conduct followed by passivity 
of the junior member will not however enable the manager 
altogether to escape from accounting as there may be other 
instances of misconduct of the manager which a general 
account might bring to light and in respect of which there 
might be no equity preventing the junior member from getting 
adequate relief.” As pointed out in Biswambar Haldar v. Giri- 
bala Dasi2, it is true that S. 10 of the Limitation Act cannot 
govern in these matters in as much as the manager is not a 
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trustee and “in no sense can it be said that a karta of a Hindu 
family is vested with the property belonging to a joint family”. 
It falls to be noted that in construing Art. 127 which prescribes 
a period of 12 years from the date of exclusion as the period 
of limitation for instituting a suit for enforcing a right toa 
share in joint family properties it has been held that unless 
‘there is a total exclusion from all the items of joint family 
‘property limitation will not operate and that the exclusion of a 
member of the family from one or some of the items of the 
family property will not enable the manager to get away from 
his accountability for that item or items at the time of parti- 
tion. Thus it seems to follow from Kumarappa v. Swaminatha?, 
dissenting from Vishnu v Appaji8, that even where a manager 
-f a family in whose favour limitation ordinarily runs makes it 
‘clear to the other members ofthe family that a particular 
property in his possession is his own and deals with it on that 
basis either. by making an alienation of the same or by dispo- 
-sing of the income from it he cannot have the benefit of the 
‘plea of adverse possession against the other members .of the 
family in respect of that property4. This receives countenance 
from the decision of the Privy Councilin Nirman Singh v. Lal 
Rudra’, that exclusion for purposes of .Art. 127 should be 
“exclusion of the plaintiff from all the interests in the property 
-of the joint family of which.they were members” and: that the 
‘receipt of a right of maintenance by being in possession of 
some of the family properties in lieu thereof will suffice to bar 
‘the plea of limitation. If therefore, even as regards the items 
in respect of which a manager had. asserted a hostile title 
openly and to the knowledge of the other members his plea of 
adverse possession will be unavailing and he will be held 
accountable regarding the same at the time of partition, it must 
necessarily follow that the same liability will attach in respect 
of items which he. has secreted or misappropriated or 
- fraudulently dealt with. This conclusion is consistent with the 
‘actual decree in Perrazu v. Subbarayudué, where in a partition 
suit accounts were claimed from 1898 when the plaintiff became 
abe manager.of the family properties. It was found in that 





2. (1919) LL.R. 42 Mad. 431: 36 M.L.J. 612. 
3.. (1895) I.L.R. 21 Bom. 325. 
4, Mitra, Limitation Act Vol. 2, p. 1525, 6th edn. 
5.---€1926). LL. R. 48 All. 526. ---- 
6. Cn) L. R. 48 I. A: 280 :c1.L.R. 44 Mad. 656: MLJ. 33 (P. C.). 
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case that the distrust against the manager was well justified 
and the decree passed by the sub-court in 1913 holding the 
manager liable in respect of the items proved to have been 
fraudulently dealt with by him ever since his assumption of 
management was affirmed by the Privy Council, and interest 
was also allowed at 6 per cent from the respective dates of 
misappropriation. A judgment of the Calcutta High Court in 
Biswambar Haldar v. Giribala Dasi?, has however held that 
accounts for a period of 6 years only prior to the institution 
of the suit can be claimed and that Art. 120 of the Limitation. 
Act will apply to these cases. In that case the plaintiff was 
admittedly entitled to one-sixth of the family properties and 
the father of the first defendant had been manager till 1314 B. 
S. when he died and thereafter the first defendant had become 
the manager. Accounts were claimed from 1314 B.S. Rejecting 
the view of the lower court that S. 10 applied, Chauduri and 
Newbould, JJ. held: “There is no express provision in the 
Limitation Act as regards such suits and it has always been 
held that Art. 120 which provides 6 years limitation applies to 
stich suits. To this extent we vary the decree of the court 
below, that is to say, the plaintiff will be entitled to accounts 
only for a period of 6 years prior to the institution of the suit”. 


On the facts stated in the judgment it does not appear 
that there was any demand for or refusal of accounts or any 
antecedent manifestation of an intention to divide and the 
only piece of misconduct appears to be the purchase by a past 
manager—father of first defendant—of properties in the name 
of a benamidar from funds belonging to the family. Though 
giving relief to the plaintiff in respect of this fraudulent act of 
the prior manager—an act which admittedly was more than 6 
years prior to the suit—the court yet confined the period of 
accounting by the defendant only to a period of 6 years prior 
to the suit, a position which is somewhat inconsistent. It is 
also curious that while the misconduct found was that of a 
previous manager, a subsequent manager was asked to account 
for his dealings. Also on the facts it is not clear whether the 
suit was one for accounts as such or as incidental to a partition. 
If the suit was of the former type then its very maintainability 


2. (1920) 25 C.W.N. 356. 
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is doubtful in view of the decision in Soorjemoney v. Deno- 
bundol, 


Where after a division in status, outstandings are realised 
by one of the members then it is clear that Art. 89 will govern 
if on the facts it is apparent that there was an agency express 
or implied: otherwise Art. 120 will apply. Gabu v. Zipru? is 
an instance where there was an express agency. In that case 
after a partition of the immovable properties among the 
brothers it was agreed that the cash securities which had stood 
in the name of the eldest brother should be realised by that 
brother and afterwards shared equally among them. Virayya 
v. Adenna8 is a case of implied agency. Here the suit was by 
a co-owner in 1920 inter alia in respect of certain family 
outstandings collected by the manager after the parties had 
become divided in status in 1908 and misappropriated by him 
and it was held by the Privy Council that Art. 89 will apply 
and that time should be reckoned from the date of demand 
and refusal. Verukola v. Yerukolat is a case where after a 
division in status in 1905 and a reference to arbitration the 
parties quarrelled and each co-owner continued in possession 
of certain items exclusively and also collected each certain 
outstandings and there was thus mutual accountability. And 
on the facts it being apparent that there was no agency 
Art. 120 was held to be applicable and time was held to run 
from the date of demand and refusal. 


SUMMARY OF ENGLISH CASES. 


‘ Van Den Bercus, LIMITED w. CLARK (INSPECTOR OF TAXES), 
(1935) A.C, 431. 


Income-tax—Rival trade companies—Agreement between— - 
Termination of—Sum paid by one to the other to terminate the 
agreement—If a capital or profit of the receiving company—Income 
Tax Act, 1918, Sch. D, case 1. 


| The appellant company were incorporated as a limited company 
in England in 1895 and ever since carried on the business of manu- 
facturers of margarine, etc., on an extensive scale both in England 





1. 6 Moo. I. A. 526,540... —. .2.. (1921) LL.R. 45 Bom. 312. _ 
3. (1929) 58 M.L.J. 245. 


4. (1922) I.L R. 45 Mad. 648: 42 M.L.J. 507 (F.B.) See also Ayyakutti v. 
Sigappt (1928) A.I.R. Mad. 1236. 
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and abroad. They had as their keenest competitors the Dutch 
‘Company, carrying on: business in’ Holland. In 1908 the two 
companies entered into an agreement whereby they bound them- 
‘selves for the future to ‘work in friendly alliance’ and to share profits 
and losses as per the agreement. A supplemental agreement was 
entered into in 1913, by which the parties modified the original basis 
of. ascertaining and sharing profits and subject thereto agreed to 
continue in force the relative provisions of the principal agreement 
until 1940. Each company carried on its business independently, but 
in general the parties observed the terms of the agreements for 
seach of the years 1908 to 1913 and the profits were accounted for 
for those years. During the war from 1914 the two companies did 
mot operate the agreements, and after the peace, the companies 
entered into a third agreement in 1920 practically affirming the first 
‘agreement subject to certain amendments. Disputes were to be 
referred to arbitration. The 1920 agreement provided for the 
results of trading between 1914 and 1920 being ascertained. As 
‘there was some dispute therein, the matter was referred to arbitra- 
tion in 1925. The proceedings dragged on so much that in 
‘September, 1927, the parties came to an arrangement which among 
other things provided that in consideration of the payment to the 
English Company of 4,50,000/. by the Dutch Company as damages, 
the agreements of 1908, 1913 and 1920 should be terminated. The 
Special Commissioners for Income-tax held that the 4,50,000/. was 
an income receipt and liable to income-tax. 


Held, by the Court of Appeal that the sum was not received by 
the appellants in consideration of the surrender of a fixed capital 
asset but arose from transaction attributable to circulating capital, 
and was consequently an income receipt. 


Held, by the House of Lords (reversing the Court of Appeal) 
that it was a capital asset and cannot be assessed. The cancelled 
agreements related to the whole structure of the appellants’ profit- 
making apparatus. They regulated the appellants’ activities, defined 
what they might and what they might not do, and affected the whole 
‘conduct of their business. Money laid out to secure, or money 
received for the cancellation of, so fundamental an organisation of 
a trader’s activities cannot be regarded as an income disbursement 
orasan income receipt. The congeries of rights, which the 
appellants enjoyed under the agreements and which for a price they 
‘surrendered, was a capital asset. l i 





Assam RAILWAYS AND TRADING COMPANY, LIMITED V. THE 
‘COMMISSIONERS OF INLAND REVENUE, (1935) A.C. 445. 

Income-tax—English Company—Business' in Assam in India— 
Taxed to Dominion Income-tax in India-—Debentures-—Interest on 
debentures—Tea. garden in Assam—Profits derwed therefrom—. 
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Exemption in India of the debenture interest and tea garden profit— 
Liability of Company to United Kingdom Income-taz. 


S. 27, sub-S. (1) of the Finance Act, 1920, provides that :—“ If 
any person who has paid, by deduction or otherwise, or is liable to 
pay, United Kingdom Income-tax for any year of assessment on. 
any part of his income proves to the satisfaction of the Special Com- 
missioners that he has paid Dominion Income-tax for that year in 
respect of the same part of his income, he shall be entitled to relief 
from United Kingdom Income-tax paid or payable by him on that: 
part of his income at a rate thereon to be determined”. 


An English Company controlled by a Board of directors in 
England carries on a composite business in India. Practically, the 
whole of its income arises in India. It was charged to United 
Kingdom income-tax as profits of trade under case I of Sch. D. 
The Company was charged to United Kingdom income-tax for 1928 
—1929 on their profits from India, namely, 1,86,7501. For the same 
year they were charged to Dominion income-tax for 1,29,365/. only. 
In India 42,500/. representing certain debenture interest and the 
profits from certain tea gardens were excluded from the account 
and hence the smaller amount. The deduction was not allowed in 
England. 


Held, the true amount on which relief should be given is only 
1,29,365/. on which alone Dominion-tax had been paid and not 
1,86,7501. It is not only the source of income that is referred to by the 
words ‘‘the same part of his income” in S. 27 but also the identity of 
the amount. The intention of the legislature must be ascertained from 
the words of the statute with such extraneous assistance as is legiti- 
mate. The recommendations contained in the report of the Royal 
Commission on Income-tax in 1920, is not admissible to show the 
intention, that is the purpose or object of the Act, just as the language 
of a Minister of the Crown in proposing in parliament a measure 
which eventually becomes law is inadmissible. 


` WoOLMINGTON v. THE DIRECTOR oF PUBLIC PROSECUTIONS, 
(1935) A. C. 462. 


Murder—Plea of accident—Onus of proving malice, etc.— 
Elements to be proved by prosecution—Rule of Criminal Law— 
Presumption of imnocence, 


One W, aged 214 years, married the deceased in August, and in 
October, she gave birth to a child. Shortly after in November, on 
account of some quarrel she left him and went to live with her 
mother. W was anxious to get her back but she would not come. 
In December, she died of a gunshot from the husband, which he said 
was accidental. According to the accused, he took the gun to his. 
mother-in-law’s house to show it to his wife and tell her that he was. 
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going to commit suicide if she did not come back, merely to frighten. 
her into coming back to him, and showed the gun and brought it. 
across his waist, when it somehow went off and by accident struck 
his wife who fell down. The Judge in his summing up to the jury 
said :——~‘‘If you come to the conclusion that she died in consequence 
of injuries from the gun which he was carrying, you are put by the 
law of this country into this position: The killing of a human being 
is homicide, however he may be killed, and all homicide is presumed. 
to be malicious and murder, unless the contrary appears from: 
circumstances of alleviation, excuse or justification. ‘In every 
charge of murder, the fact of killing being first proved, all the 
circumstances of accident, necessity, or infirmity are to be satis- 
factorily proved by the prisoner, unless they arise out of the evidence 
produced against him ; for the law will presume the fact to have been 
founded in malice until the contrary appeareth’. . . . The Crown: 
has got to satisfy you that this woman,. . . died at the prisoner’s. 
hands. They must satisfy you of that beyond any reasonable doubt. 
If they satisfy you of that, then he has to show that there are 
circumstances to be found in the evidence which has been given from 
the witness-box in this case which alleviate the crime so that it is only 
manslaughter, or which exouse the homicide altogether by showing 
that it was a pure accident”. 


Held, that no matter what the charge or where the trial, the 
principle that the prosecution must prove the guilt of the prisoner 
is part of the common law of England and no attempt to whittle it 
down can be entertained. When dealing with a murder case the 
Crown must prove (a) death as the result of a voluntary Act of the 
accused and (b) malice of the accused. It may prove malice either 
expressly or by implication. For malice may be implied where death. 
occurs as the result of a voluntary act of the accused which is (7) 
intentional and (ii) unprovoked. When evidence of death and 
malice has been given, the accused is entitled to show, by evidence 
or by examination of the circumstances adduced by the Crown that 
the act on his part which caused death was either unintentional or 
provoked. The summing up from “if the Crown satisfy you that 
this woman . . . a pure accident” is not correct law. 


` MARITIME NATIONAL FIs, LIMITED v. OCEAN TRAWLERS, 
LIMITED, (1935) A. C. 524. 


Contract—Frustration of—Legislation rendering license neces- 
sary to a vessel—Contractee accepting licenses for some of his vessels 
and omitting to take license for the contract vessel—Frustration self 
induced—How far as valid defence to a claim under the contract— 
Legislation known to parties at time of comtract—Contract silent as 
to it—Effect of, on contract. 

B 
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the property of the respondents. The charter party was for 12 
months, but was to continue from year to year unless términated by 
three months’ notice from either party. It was expressly agreed 
that the trawler should be employed in the fishing industry only. 
The steam trawler of the contract was a vessel which was fitted with, 
and could only operate as a trawler with, an otter trawl. In addi- 
tion to the contract trawler, the appellants also operated four other 
If trawlers fitted with otter trawling gear. Both the parties were 
aware that by S. 69-A of the Canada Fisheries Act, it was an offence 
to leave from any port in Canada with intent to fish with a vessel. 
that uses an otter trawl for catching fish except under license from 
the Minister, and it was left to the Minister to determine the number 
of vessels eligible to be licensed, etc. The appellants applied to 
the Minister for licenses for the trawlers. License was promised 
for only three trawlers and he requested them to state for which 
three of the five trawlers they would have licenses. . The appellants 
took licenses for three of the vessels other than the contract vessel 
and repudiated the contract charter. The respondents thereupon 
sued for the hire due under the charter. 


Held, that the appellants were free to select any three of the 
five trawlers and could, had they willed, have selected the contract 
vessel as one, in which event a license would have been granted to 
` her. It was by the appellants’ hand that she was removed from the 
category of privileged trawlers. The essence of ‘frustration’ doctrine 
is that it should not be due to the act or election of the party. The 
loss of license for this vessel, quoad the appellants, was ‘‘a self- 
induced frustration” and the appellants cannot rely on their own 
default to excuse them from liability under the contract. Quaere, 
if the ‘frustration’ of contract doctrine could be relied on where the 
possibility of the event relied on as constituting a frustration of the 
adventure was known to both the parties when the contract was 
made but the contract entered into was absolute in terms so far as 
concerned that known possibility. ` 


ATTORNEY-GENERAL OF TRINIDAD AND TOBAGO w. GORDON 
Grant AND Company, (1935) A. C. 532. 


Spirits and Spirit Compounds Trinidad and Tobago), Ordi- 
nance, C. 198—Government Public Warehouse—Deposit of rum— 
Suit for recovery of warehouse charges—If maintainable. 


Rum stored in a Government public warehouse on behalf of the 
respondent Company, who were the owners thereof, was destroyed: 
on 25th June, 1932, by fire which destroyed the warehouse also. The 
Government by thè Attorney-General brought an action claiming 
warehouse charges in respect of the rum stored therein. 






Ace. No. Lo. 
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Held, that suit was not f nable. Where an Act creates 


an obligation, and enforces the performance in a specific manner, 
performance cannot be enforced in any other manner. If an obli- 
gation is created, but no mode of enforcing its performance is 
ordained, the common law may, in general, find a mode suited to the 
particular nature of the case. The Spirits and Spirit Compounds 


Ordinance (Trinidad and Tobago) C. 198 provide a special and + Ke 


particular manner for the recovery of warehouse charges in Ss. 46 
—48 and there is not to be found any express provision giving the 
Government the right to sue for the warehouse charges. The provi- 
- sions are even against implying such a right. . 





OLDHAM’s Press, LIMITED v. LONDON AND PROVINCIAL SPORTING 
News Acency, (1929), Limiten, (1935) 1 Ch. 672. 


Copyright Act, 1911—Notes taken by employees of plaintiff of 
information gathered regarding races—If a literary work. 


With a view to prompt attention to persons who saa to them 
for the purposes of speculation at horse-races and fors ang and 
nan up the results of a number of bets the « PANGEN treit 
stated at the time when the bets are madi 6 FONE SS as face 
possible, a statement of what has taken place At 1 fhe (baneh ae race 

. which were the first three horses placed int#hé kdezand wh what Was 
the starting pace of each of those horses, 
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information as they can about the betting that is going c on, Secor it 
and in due course transmit the result to their employers. The two 
men compare the results of their information and note it down ona 
piece of paper. ) Z 

Held, there is no question of copyright in such €@dcument. The 
expression ‘Literary work’ in the Copyright Act, 1911, does not 
‘include a document of this kind. These are only matters which are 
involved in the collection of news. 





In re Davis AND COLLETT, Limitep, (1935) 1 Ch. 693. - 


Companies Act 1929, S. 168—Company—Winding up—Sub- 
Stantially share capital equally owned by two persons—Company in 
substance a partnership—Each of them being a director—One 
getting complete control of company and ousting the other from 
management—W inding up order can be passed as jujst and equitable. 


Where the capital of a private Company is substantially held in 
equal shares by two persons, the same circumstances which entitle a 
‘partner to require the dissolution of a partnership entitle a person 
who is so equally interested with one other person in such Company 
to have that Company wound up on the ground that the circum- 


-r> 
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stances rerider it just and equitable. Where one person so manages. 
to get sufficient power into his own hands to enable him to get him- 
self appointed as a managing director, and thereby obtain complete 
control of the Company and proceeds to eject the other person, 
treating him as a person who was to have no further part in the 
management of the Company, though he was in fact a director, it 
is just and equitable that the Company should be wound up. 





BERRY AND STEWART V. TOTTENHAM HOTSPUR FOOTBALL AND 
ATHLETIC COMPANY, Limitep, (1935) 1 Ch. 718. 


Practice—Interrogatories—Refusal by Company, to register 
transfer of a share—Interrogatories to state the grounds for refusal. 
—Company entitled under articles to refuse without specifying 
grounds—If Company can decline to answer interrogatories. 


The plaintiff B, who was a registered share-holder of the defen- 
dant Company, transferred a share to the other plaintiff S, and asked’ 
the Company to register the transfer. The Company refused to 
register the transfer. Article (16) of the Company’s articles of asso- 
ciation provided that “the directors may decline to register any 
transfer of shares made by a member who is indebted to the Company 
or in case the transferee shall be a person of whom the directors do: 
not approve or shall be considered by them objectionable, or the 
transfer shall be considered as having been made for purposes not 
conducive to the interests of the Company, and the directors shall 
not be bound to specify the grounds upon which, the registratiom 
of any transfer is declined under this article’. The plaintiffs 
sought to administer to the Company the following interroga- 
tories touching the grounds for refusal, namely: (a) Did the 
directors refuse to register the said transfer as one made by a 
member indebted to the Company? (b) Did the directors in fact 
disapprove of the plaintiff S as a transferee of the said share? (c) 
Did the directors in fact consider the plaintiff S objectionable as: 
a transferee of the said share? and (d) Did the directors in fact 
consider the transfer of the said share as having been made for 
purposes not conducive to the interests of the Company? 


Held, that “shall not be bound to specify the grounds” i in Art. 16. 
is not the same as “without assigning any reason” They are two 
different things. The particular interrogatories which it is sought 
to administer here ask the very thing which the articles provide 
that the directors are not bound to do. Also Art. 16 applies to a per- 
son who is applying to be registered, as to a person who is already a 
member. The interrogatories cannot therefore be administered. 


Sutherland (Duke) v. British Dominions Land. Settlement 
Corporation, (1926) Ch. 746 distinguished. 
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Deen v. Davies, (1935) 2 K.B. 282. 


Tort—Negligence—Pony kept in a stable opening on to the 
iughway—Pony animal mansuetae naturae—Pony straying into the 
highway—Injury to person passing along the highway—Liability 
of owner of pony. 

The defendant, a farmer, was in the habit of stabling his pony 
during the time that he was in town M with one Collins. As usual 
he rode to M on May 31, 1934 and left her at Collins’ stable. He 
‘did not tie her to the stable provided for the purpose in the stall, 
but to a wooden bar in the stall, which he believed to be firm. The 
pony pulled away the wooden bar to which she was tied and 
escaped into the street. The plaintiff, an invalid, was proceeding 
along the street upon crutches when the pony ran across the road, 
and it was found that the lady fell and sustained injuries by 
reason of the conduct of the pony. There was no suggestion that 
the pony was of a dangerous or vicious propensity. 

Held, that the defendant had brought his horse upon the high- 
way and rode it into a town. While he was riding it into the town 
he owed a duty to take all reasonable care to prevent the horse 
doing damage to other persons. If he had tethered it in the street, 
he would have owed a duty to take all reasonable care to see that 
the horse was so securely tethered and tethered in such a place that 
it could not do damage to other people. What he did was to put 
it into a stable the door of which opened on the street, and was 
in fact open at the time the horse eventually escaped from the 
Stable into the street. The horse was not tethered to the stable 
used for tethering horses but to a bit of wood which was nailed 
against the side of the stable. The defendants’ duty had not ceased 
when he so tethered the horse. If the defendant had turned his 
horse into a field while he was pursuing his lawful occupation in the 
town, and the horse had escaped on to the highway through a gap 
in the hedge or through an open gate and had damaged the plain- 
tiff, the defendant would not have been liable. But that rule does 
not apply to a thing like the stable opening on to the road of a town. 





Hormes v. Watt, (1935) 2 K.B. 300. 


Landlord and tenant—Joint tcnants—Insolvency of one ten- 
ant—Proof in insolvency for arrears of rent—Claim admitted in 
insolwency—No dividend paid—Fact of proof if bars the right of 
londlord to distress against goods of the cotenant to the extent of 
the proof. 

By an agreement made in May, 1926, W the landlord, let the 
premises to C.R.H. and his wife M.D.H., who were together 
described as the tenants. It was a joint tenancy and under that 
agreement they covenanted to pay a rent of 4l. 10s. a week. 
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The tenants got into arrear with their rent but the occupation con- 
tinued. In may, 1932, a receiving order was made against the plain- 
ciff. On July 18, a proof was carried in in bankruptcy for a sum of 
671. being the rent which was claimed to remain unpaid at the date ož 
the receiving order. On 11th August, a distress warrant was taken 
out for nearly 78/. It was contended that the distress should be 
only for about 111, as for 67). a proof had been filed and admitted 
in Bankruptcy. There was no dividend paid in insolvency. 


Held, the mere lodging of a proof would at most give rise to 
the need for an election on the part of the landlord as to which 
remedy he desired to pursue. The landlord here never 
received a dividend and there never was a dividend paid by the 
bankrupt’s estate. The operation of merely proving in the bank- 
ruptcy of one tenant does not bar the right of the landlord to dis- 
train upon the goods of his cotenant for the whole arrear due, 
including the arrear proved in insolvency. 


Ex parte Grove, (1747) 1 Atk. 104 explained and distinguissed. 


SOCIEDAD ANONIMA COMMERCIAL DE Esportacion E IMPORTA- 
CION (Louis DREYFUS AND CIA), LIMITADA vw. NATIONAL STEAM- 
‘SHIP Company, Limitep, (1935) 2 K.B. 313. 


Ship ping—Charterparty—Charter to carry goods—Charterers 
to have full reach and burthen of the steamer including ‘tween and 
shelter decks, etc’—If shipowners can carry passengers. 


The plaintiffs chartered two of the defendants’ steamships to 
carry grains. By cl. (2) it was agreed that the steamer should 
proceed as ordered by the charterers to certain ports and there 
receive for them a full and complete cargo, except as qualified by 
cl. (19), of wheat, maize, rye, etc. Clause (6) provided that “the 
charterers are to have the full reach and burthen of the steamer 
including ‘tween and shelter decks, bridges, poop, etc.’ (provided 
same are not occupied by bunker coals and/or stores”). 


Held, that there was no demise of the ship. The right to carry 
passengers would be one of the rights of the ship which had not 
been defeated by the contract. This prohibition cannot be implied 
in the contract. The words ‘‘full reach and burthen of the steamer’” 
apply prima facie to cargo spaces only. “With regard to implied 
terms, in order to.imply a term into a contract between two com- 
mercial men who are sitting down to make a contract in writing, one 
must be able to conclude that if the point had been raised when 
they were discussing the contract, they would both have said: 
“Well, that goes without saying; we need not put if in. If you can- 
not find that amount of certainty about the matter the Court will 
not read an implied term into a written contract”. 
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Lonpon County CoUNCIL v. HARLING STREET (OWNERS), 
(1935) 2 K.B. 322. 


London Building Act, 1930, S. 141, Sub-S. (1)—Dangerous 
State of certain structures—Notice to owners to demolish—Default 
of owners to demolish—Council demolishing them—Expenses of—- 
Jurisdiction of Magistrate of summary Court to determine amount. 

The London County Council certified certain structures to be 
in a dangerous state and served notices under S. 132 of the London 
Building Act, 1930 on the owners to demolish them. They were 
not complied with and the Council therefore caused the work to 
be done by its contractors and applied to the Court of summary 
jurisdiction for an order on the owners to pay the amounts so 
spent. lt was found that the expenses were incurred but the magis 
trate examined the nature of the expenses and disallowed 
or reduced some items and decreed the rest. Held, that 
in exercising his jurisdiction under S. 141, sub-S. (1), the 
magistrate is entitled to inquire into and fix the amount of the 
expenses which had been properly incurred. He has therefore 
jurisdiction to inquire into whether they had been properly 
incurred as otherwise the word ‘fix’ in the section will not have any 
meaning, 


FENDER v. Mirpmay, (1935) 2 K.B. 334. 


Public Policy—Breach of promise by a married man to marry 
if and when his wife divorced him—Promise repeated. pending a 
decree nisi obtained by his wife—If enforceable. 

The plaintiff E.F., a young woman, and the defendant M, who. 
was then married, met in 1930. In 1932, M. told E.F., that he 
would marry her if and when his wife divorced him and then 
sexual intercourse took place between them. Later alleging adul- 
tery by M. with E.F., Mrs. M. instituted divorce proceedings 

against M. and in January, 1933 obtained a decree nisi for divorce. 
In April, 1933 M. promised to E.F. to aes her when the decree 
nisi was made absolute. 

The decree was made abadlutes in Jay but M. then married 
“another woman and refused to marry E.F. In an action by E.F. 
for damages for breach of promise of marriage, M. pleaded that 
the contract was unentoresekle as E.F. knew then that he was a 

“martied man. ~ 

Held, Nga the decree nisi the obligations of 
the marriage are in law subsisting and as such the mere fact that 
the aggrieved party (wife) to a marriage has taken proceedings 
‘for divorce and has carried them as far as to prove certain facts. 
and obtain a decree nisi does not suffice to entitle the wrongdoer 
“(Husband) to make a promise ‘to another to marry her after the 
decree is made absolute. Such a promise is opposed to public 

“policy and illegal and no action can be maintained upon it. 
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DEWAR v. COMMISSIONERS OF INLAND REVENUE, (1935) 2 
“K.B. 351. 


Income Tax—Legacy not paid in one year—Interest thereon— 
Accrued due but mot actually received by legatee—If can be assessed 
to income-tax . 

A testator D by his will appointed the respondent and another 
do be executors and trustees of his will and he bequeathed to the 
„respondent a sum of 1,000,000/. free of legacy duty. The respondent 
was also the residuary legatee to the extent of two-thirds of the 
‘residue of D’s estate. D died on 11th April, 1930 and his will was 
proved on May, 30, 1930. The executor’s year expired on 11th 
April, 1931, and from and after that date the executors had to pay 
the legacy of 1,000,000/. to the respondent. This legacy carried 
‘interest at 4 per cent. per annum for such time and upon such part 
of it as remained unpaid, as held in In re Stokes, (1928) 1 Ch. 716. 
The respondent was assessed to sur-tax on the footing that the 
-interest of 40,000/. due for the year ending 5th April, 1933 was at 
-aall material times at his disposal and therefore was a receipt of 
income. In fact he had not at any time received any sum on account 
-of interest on the legacy, though the estate was in a position to pay 
‘if the respondent had asked for. it. 

Held, that the amount of 40,0001. was not received for interest 
zand cannot be included for purposes of assessment to income-tax. 
‘There has not been a coming in of, the interest for the year ending 
April 5, 1932. . For purposes of income-tax one does not take an 
account of income on-the footing of wilful default. The question 
cis what the subject has meceived, and not what income he has received, 
-or but for his wilful dispute might have received. 





-1 ~SIVEYER w. ALLISON, (1935) 2 K.B. 403. 


Marriage—Agreement to marry between a married man_and 
an unmarried woman—Agreement to marry on obtaining a decree 
-of nullity of his marriage—Public policy—Validity of agreement— 
-Action for ‘deceit if maintainable, 


S, a single woman, aged 34, met the defendant 4 in 1926. In - 
“October 1927, A led her (S ) to believe that he was a bachelor and 
they became engaged and in November, in reliance on the alleged 
promise and also upon the statement that he was a bachelor, S per- 
„mitted intimacy which continued for some years. S was an honour- 
-able woman and but for her lapse under his influefice, there was no 
suggestion of misconduct on her part with any one else. In 
December, 1927, A informed the plaintiff S that he was in fact a 
married man, but that he had grounds to obtain a decree of nullity 
wand that he will obtain one and that if she would continue the con- 
„ditions of intimacy, he would on obtaining the decree marry her. 
‘On default by him, she sued the defendant in 1934 for damages for 
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breach of the agreement to marry, for deceit and for return of 
jewels given by her to him. 

Held, that ‘a: martied man is incapable of legally contracting 
to marry, and the fact that an innocent person is persuaded into 
purporting to make such a contract does not give rise to any claim 
in contract, as where there is no contract, there can be no breach. 
The doctrine of public policy preventing such a contract applies 
wherever there is a subsisting marriage, and this is not altered 
by the fact that the decree of nullity when obtained would declare 
the marriage null and void ab initio. 





LAWTHORPE-LUTWINGE wv. LawtHorre-Lutwipcr, (1935) 
P. 151. 


Will—Revocation clause—Effect of, on earlier wills exercising 
powers of appointment—If revocation clause to be given effect to 
Or not. 

By a will and codicil, dated 1917 and 1920, a testatrix had given 
certain interests to two of his children H L and L S. In a later 
wifl of 1925, the testator stated that “I revoke all former wills and 
this being my last will and testament, I give and bequeath every- 
thing I die possessed of to Major Hugh Owen Swanston. Should 
the said Major........ predecease me, I give everything I die 
‘possessed of to my daughter’. The later will was a holo- 
graph document prepared by the testator himself. The ear- 
lier will and codicil purported to be in exercise of certain powers 
of appointment vested in the testator. The question was if the 
earlier wills exercising powers of appointment were not revoked 
‘by the will of 1925. 

Held, that in cases where there is no fraud or suspicion of 
fraud, the presumption is that a capable testator who reads or 
has read to him, a testamentary paper which he thereafter executes 
must be taken to know and approve of all its contents. The Court 
‘should be very slow to endeavour to’ interpret words in an instru- 
‘ment which are not ambiguous in a sense contrary to natural 
sense. It is possible to look at the surrounding circumstances and 
‘consider whether the general revocatory clause was intended to 
revoke the earlier exercise of the power of appointment. But 
the burden is! heavily on the plaintiff to show that where there is a 
general unambiguous clause of revocation, the testator nevertheless 
‘did not really intend to revoke the earlier bequests in earlier wilis. 

Smith v. Thomson, 47.Times L.R. 603 discussed and dis- 
tinguished. 


MATHESON v. MATHESON, (1935) P. 171. 


Divorce—Judicature (Consolidation) Act, 1925, S. 191, S ub- 
S. (1)—Discretion under, to order settlement of wifes property— 
Cc 
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Considerations to be borne in mind in exercising the discre- 
tion—-Object of the section. 


A decree absolute dissolving the marriage of the petitioner 
with the respondent was made on the ground of the adultery of the 
respondent wife. There were 5 children of the marriage ranging 
between 28 and 19 years ‘of age. The reversionary interest in the 
trust funds of a postnuptial settlement on the wife was assured as 
far as the children were concerned. The husband, who was aged. 
57, had an income on the triennial basis of 74301. nearly and had 
other property also. Of the children one was a married daughter 
on whom the wife had already settled 2000/. and gave another 20001. 
two years before. A second daughter was engaged. A son was 
self-supporting ; a second son was in the petitioner’s business and the 
youngest son, aged 19, had just left school. The respondent was 
about 52 years old and had married the co-respondent. The hus- 
band moved that the free property of the wife should be settled on 
the children. 


Held, that in the circumstances no settlement should be ordered 
as the dissolution of the marriage has not prejudiced the pecuniary 
status of the husband. S. 191 of the Judicature (Consolidation) 
Act 1925 invests the Court with a discretionary power to make such 
settlement of the wife’s property as it thinks reasonable for the 
benefit of the husband and the children. But the section is not 
penal, it is not intended to be used as a punishment of a guilty wife, 
or even as a punishment indirectly of a co-respondent through the 
wife. The main question for the Court is the nature and extent of 
the pecuniary prejudice caused to the husband and the children of 
the marriage by the dissolution of the marriage and the breaking 
away of the wife with her property from the common home. The 
object of the section is to enable the Court, as nearly as may be, to 
restore to a reasonable degree the pecuniary status of the parties. 
before the dissolution. 


JOTTINGS AND CUTTINGS. 


Married Women and Bankruptcy—The decision of the Court 
of Appeal in Re a Debtor (Times, 26th Ult.) calls attention to the 
change which has been made by the Law Reform (Married Women 
and Tortfeasors) Act, 1935, in respect of the liability of married 
women to the Bankruptcy Law. It has long been a cause of com- 
plaint that under S. 125 of the Bankruptcy Act, 1914, a married 
woman was only subject to that law if she carried on a trade or 
business. The section is repealed by the Law Reform, etc., Act of 
1935, and by S. 1 it is provided generally that a married woman 
shall be subject to the law relating to bankruptcy as if she were a 
fémesole. So that at the present time—this Part of the Act came 
into force on August 2 last—a married woman is" subject to the 
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bankruptcy law whether she is a trader or hot. But the Act 
provides that nothing in the married women Part shall enable an 
order against a married woman in respect ôf a debt incurred before 
the passing of the Act to be enforced in bankruptcy. In the above 
case it was argued that this provision had the effect of freeing 
from bankruptcy a married woman trader against whom a receiving 
order had been made under S. 125, before August 2 last. In 
support of the appeal against the order, it was pointed out that,. 
since S. 125 was gone, and since no bankruptcy proceedings could 
now be taken in respect of a pre-Act debt, there was an end in the 
particular case of any resort to the bankruptcy law. The Act, 
indeed, contains no express saving for such a case, but Lord 
Wright, M.R, in whose judgment Romer, L.J. and Eve., J., 
concurred, held that the apparent slip in the Act was covered by 
the general saving of S. 28 (2) of the Interpretation Act, 1889, and 
so the receiving order was upheld—L./., 1935, p. 299. 





Payment of Costs by Justice-—On October 30, in Rex v. Leicester 
Justices: ex parte Walker, a divisional Court (Lord Hewart, C.J., 
Humphreys and Singleton, JJ.), upon the hearing of a certiorari to 
quash the conviction of a Court of summary jurisdiction, took the 
unusual step of ordering that the justices should pay the costs of the 
appeal. The jurisdiction of the High Court to penalise in this way 
irregular conduct by an inferior, Court was recognised in Keg v. 
Goodall, (1874, LR. 9 Q.B. 557; 43 L.J.M.C. 120), where a 
‘conviction was quashed on the ground that the chairman of the 
Magistrates had had a definite interest in and had instigated the trial 
over which he had presided, he being ordered to pay the costs of the 
appeal. A similar course was adopted in Reg v. Bell, (1899, 15 
T. L.R. 487), where justices had refused to state a case and had not 
given the certificate of refusal required by S. 4 of the Summary 
Jurisdiction Act, 1857. The facts of the present case, which the 
Lord Chief Justice described as having reached “the high-water 
mark of irregularity” (Times, October 30), were that information 
had been laid against the defendant for contravention of S. 11 (1) 
of the Road Traffic Act, 1930, by driving a motor-car in a manner 
dangerous to the public. The maximum penalty for this offence, 
if tried summarily, is four months’ imprisonment, so that by virtue 
of S. 17 of the Summary Jurisdiction Act, 1879, the defendant had 
a right to be tried by jury. The section requires that the defendant 
shall be informed of his right ‘‘before the charge is gone into”. IF 
the trial proceeds without the defendant receiving this information, 
the trial is a nullity (Rex v. Surrey Justices: ex parte Witherick, 
1932, 1 K.B. 450).—L.J., 1935, p. 299. 





Two Irregularities——In the present case this information was 
never given to the defendant until after the case for the prosecution: 
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had been closed. . Thereupon he elected to be tried summarily subject: 
to the objection that in view of what had happened the proceedings 
up to that moment had been a nullity. Notwithstanding that the 
attention of the justices had in this way been directed to the point, 
they continued the hearing and convicted and fined the defendant. 
At this stage a further irregularity occurred in that the Court ignored 

. the mandatory words of sub-S. (3) of S. 11 of the Road Traffic Act, 
1930, and did not order either the suspension or endorsement of the 
defendant’s licence.. This second irregularity was the subject of a 
case stated by the police, whose appeal was allowed by the High 
Court but, having regard to the fact that the proceedings had been 
null and: void, the prosecution was ordered to pay the defendant’s ` 
costs of the case stated. Whilst the justices may well have arrived 
at a result which did “rough justice” to the defendant, they seem to 
have so clearly failed to inform themselves of what Parliment had 
required to be done both in respect of the trial and the punishment 
of the offence with which they-were dealing, that it is obvious that 
the High Court could not have allowed these irregularities to pass 
unrebuked without creating a dangerous precedent-—L.J., 1935, 
p. 300. 





Carson’s Principles and His Fees —The truth of things written 
of Lord Carson concerning his practice at the Bar by 
Mr. J. H. Morgan, K.C., is well known in the Temple, but it is so 
well expressed by Mr. Morgan and so well worthy of remembrance 
that I will venture to set out his words in this -palce: 


“He once told me that to the end of his career, he, so impertur- 
bable, so alert, so formidable in the conduct of a case, never rose to 
open for his client without feeling his knees trembling under him. 
He strove for his clients with all his soul and with all 
his might. He would never take a case unless he could give 
his whole time to it. He scorned those ‘decorative appearances’, as 
the, Court of Appeal once called them, of eminent counsel who take 
more briefs than they can attend to and flit from one Court to 
another, in two or three cases at once, leaving their harassed juniors 
tó carry on. I once asked him if he thought’ that it was true that 

a.certain, counsel, of just such ‘decorative’ habits, had made in ‘the | 
eter years at the Bar just after the War the sum of sixty 
thousand guineas. ‘I daresay he did’, he replied. ‘In that year, my 
last year at the, Bar, I might have made fifty-eight thousand but I 
preferred to earn half that amount’ ”.—L.J., 1935, p. 310. | 





A Fabulous Fee-——And Again: —“He cared boike for money 
if it stood in the way of what he conceived to be his duty. In the 
famous Archer-Shee case, in which he vindicated the honour of a 
young Osborne cadet agaiúst all the forces of the Crown and its Law 
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Officers, he devoted: 10 days to the case for a nominal fee and turned 
‘away a brief for 1,500 guineas. After he had publicly announced 
his intention of giving up all his time to fighting the Home Rule Bill, 
a brief came to his chambers marked 4,000 guineas. It was a 
fabulous fee, for the case was only a criminal case at the Maidstone 
Assizes, but the accused, who wanted Carson to defend him, was a 
rich man. Carson returned the brief. The incredulous clients sent 
him the brief again with a cheque for the fee. He again declined.” — 
L.J., 1935, p. 310. 





Imprisonment for Debt.—We have on former occasions dealt 
with the subject of imprisonment for failure to pay fines or rates or 
to comply with the provisions of maintenance and affiliation orders, 
and we do not therefore propose to go into the matter in detail at 
this stage. It is thought, however, that the contents of a memo- 
randum which has just been issued by the Home Office for the 
assistance of magistrates in view of the coming into force of the 
Money Payments (Justices Procedure) Act, 1935, on 1st January 
next should be shortly indicated. The magnitude of the problem is 
clear from a covering letter in which the Home Secretary expresses 
an earnest desire for the co-operation of magistrates, and in which 
it is stated, in effect, that every year about 20,000 persons, or more 
than one-third of the total number sent to prison, are imprisoned 
by reason of defaults in the payment of fines or other sums of money. 
“This army of persons”, the letter states, “reaches prison not because 
offences have been committed for which the Courts regard imprison- 
ment as the fitting penalty, but because of failure to pay sums due 
under the decisions of the Courts”. Imprisonment, while regarded 
as the ultimate sanction for the enforcement of such decisions and 
one which cannot be dispensed with, is ‘‘not a sanction that ought 
‘lightly to be applied”. The serious hardship which this form of 
punishment may inflict, not only upon the defaulter, such as by loss 
of employment and by injury to reputation and character unmerited 
by the nature of the offence or the circumstances of the default, but 
‘also upon members of his family, is duly alluded to, and the changes 
to be brought into operation under the new Act are outlined, the 
hope being expressed that “every Bench will, without delay, review 
the policy and methods they have hitherto followed”. ‘The 
general principle underlying the provisions of the new Act is,” it is 
stated, “that the grave step of sending a defaulter to prison should 
only be taken as a result of a considered decision of the justices, and 
that, except as regards certain classes of persons convicted of 
offences, this decision shall only be taken after an inquiry as to the 
means of the defaulter in his presence”. The memoranduni indi- 
cates the application of this policy to the several matters involved— 
fines, maintenance and affiliation orders, and rates—S.J., 1935, 
p. 845. 
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iHome Office Memorandum.—Defaults in the payment of fines, 
which account for some 11,000 of the 20,000 cases of imprisonment 
alluded to in the previous paragraph, would not, it is intimated, have, 
resulted in committals in some cases if justices had been aware of 
the means and circumstances of the persons concerned, while in 
other cases payment would have been made if. the liability imposed 
had been better adjusted to resources, particularly by the require- 
ment of small weekly payments. Under the Money Payments 
(Justices Procedure) Act, the Court will not, where time is allowed 
for payment, impose a period of imprisonment in default at the time 
when the fine is imposed, and thus the issue of a commitment 
‘warrant merely as a ministerial Act by a justice, who knows 
nothing of the means of the defaulter, or the circumstances which 
have led to the default, will be obviated. With regard to main- 
‘tenance and affiliation orders—failure to pay sums under these result 
in some 6,000 imprisonments annually-the memorandum points out 
that there is nothing the Court can do to help the woman where the 
man’s resources leave no margin beyond what is necessary for his 
subsistence. The fact that a small sum which a man can pay is 
insufficient for the woman’s needs does not justify an order for a 
‘larger sum. The Court’s first duty is to consider the maximum 
which a man can be expected to pay in the light of his means and 
resources; its second duty is to consider what sum within that 
‘maximum is reasonable having regard to the income of the woman. 
The tendency to have regard to the hardship of the woman’s 
position and to take insufficient account of the man’s means is 
deprecated. With regard to imprisonments for non-payment of 
rates, which number about 3,000 annually, the memorandum alludes 
to the existing practice of issuing commitment warrants in the 
absence of defaulters—some of whom could not pay and should not 
have been punished for their failure-—and to the remedy provided 
by the new Act, which requires the presence of the defaulter and an 
examination into his means before a commitment warrant is issued. 
For this purpose power is given to issue a summons which, if not 
obeyed, may be followed by the issue of a warrant. It is recognised 
that a problem of the magnitude of that with which the Act deals 
cannot be handled without adding to the already heavy duties of the 
justices, but the Home Secretary states that he is confident they will 
appreciate the importance of the object in view and will not fail to 
sake advantage of the facilities given to them by the new legislation. 
—S.J., 1935, p. 846. 





Defective Summing up—There is a point at which the saying 
“familiarity breeds contempt”—or, if an emendation be allowed, 
“oblivion’”—ceases to be applicable. One accustomed, day in and 
day out, to instruct juries in their duties is not likely to fail to 
inform them that the onus of proving a case lies on the prosecution. 
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Another upon whom such duty devolves only occasionally may, by 
forgetfulness, omit to state to a jury a principle of which he may 
consider, and rightly consider, they are as well aware as himself. 
A recent case before the Court of Criminal Appeal affords an 
interesting illustration of this tendency. The appellant, who had 
been convicted of driving a motor vehicle when under the influence 
of drink and of dangerous driving, was fined £25 and costs, and his 
licence was suspended for two years. The appeal was allowed and 
the conviction was quashed by the Court of Criminal Appeal for the 
reasons which appear from the following excerpt from the judgment 
of the Lord Chief Justice, which appeared in The Times. The 
summing up had one merit—brevity. It had two serious demerits— 
it nowhere told the jury that it was for the prosecution to prove their 
case, and nowhere, in any adequate sentence, did it put the defence 
tọ the jury. Those who occasionally had the duty of summing up 
must, Lord Hewart said, remember that it was vital that in every 
case the jury should be told that the prosecution must make out their 
case, and vital also that, if there was a defence, it should be 
adequately left to the jury. That failure in these directions is not 
invariably accompanied by the same result is indicated by the fact, 
duly alluded to in the same judgment, that a bad summing 
up may spoil an otherwise good case.—S.J., 1935, p. 846. 





An Outworn Privilege—Ancient ritual has once more been 
observed and a brilliant and anachronistic pageant staged in the 
Royal Gallery of the House of Lords before an empty throne for the 
trial by the Court of Our Lord the King in Parliament of a peer 
indicted of felony. Lord de Clifford has been acquitted of man- 
slaughter ‘‘by God and his Peers”, and the white staff, symbol of the 
brief authority of the Lord High Steward, has, with due ceremonial, 
been broken. Tribute to the continuity of legal principal having 
thus been rendered at a high cost in.money and convenience, there 
remains the not unimportant question of whether it should ever 
again be rendered in similar circumstances. Without doubt there 
will be found those, both inside and outside the ranks of the Law, 
who will oppose the abolition of the special procedure. Judging by 
‘his much quoted hint, the present Lord Chancellor, however, is 
hardly a convinced supporter, and it is not surprising to find that 
three members at least of the Chamber were prepared to put down 
on the order paper of the Lords a motion that steps be taken to put 
an end to the privilege, so-called. It is in keeping with Lord 
‘Sankey’s record as a reformer that on the first Tuesday after the 
recess he should move that “the present system of trial of peers by 
‘peers has outlived its usefulness”, and we hope that the necessary 
legislation will not lag far behind. After all, there are limits to the 
picturesque anomalies which can be defended in the name of consti- 
tutional usage, and to perpetuate a privilege which the passage of 
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time has transformed into a definite hardship to all concerned is not 
among them.—L.T., 1935, p. 431. 





_ Fines and Imprisonment.—The Money Payments (Justices Pro- 
cedure) Act, 1935, which was passed: just before the adjournment 
of Parliament in August, comes into force on January 1 next, and 
in preparation for this important change in the practice of Magis- 
trates’ Courts the Home Office has issued a memorandum explain- 
ing the principles of the Act. As is well known, it is the outcome 
of the Report, issued in, June, 1934, of the Departmental Committee 
which was appointed by Sir John ‘Gilmour, when Home Secretary, 
to enquire into. Imprisonment in Default of payment of fines and 
other sums of money. The main trouble’ to which the Report - 
called attention was the ordering of imprisonment without due 
consideration being given to the means of the offender, and the 
Memorandum points out that “the general principle underlying 
the provisions of the new Act is that a defaulter should only be sent 
to prison as the result of a considered decision, and only after an 
inquiry as to his means carried out in his presence”. It follows 
that a sentence of imprisonment is not to be inflicted at the time 
of the imposition of a fine, so as automatically to take effect on 
default in payment; and the Act carries out this recommendation 
of the Report, subject, however, to certain exceptions mentioned 
in the Report and incorporated in the Act. But when the Court 
relies on any of these exceptions and passes at once a sentence of 
imprisonment in default of payment, it must publicly state the 
rcason. The Act (see the articles on it at pp. 88 and 103, ante) 
makes a very substantial change in the practice of Courts of Sum- 
mary Jurisdiction, and the effect will be to impose heavy and res- 
ponsible duties on magistrates. This the Home Secretary 
recognises, but he expresses his .confidence “that the 
justices will appreciate the importance of the object in view and will 
not fail to take advantage of the facilities given to them by the new 
legislation”.—L.J., 1935, p. 317. 





_A Barrister-Litigant—In the year 1861, in the case of New 
Brunswick and Canadian Railway Co. v. Conybeare, (9 H.L.C. 
711), it was laid down authoritatively that a barrister who is a 
party in an appeal must elect to conduct his own case or to have 
it conducted by counsel. : i 

In that case Mr. Conybeare, the respondent, was appearing 
in the House of Lords as his own junior counsel. His learned 
leader having mentioned, by way of justification for this doubling 
of parts, -that in the case of Newton v. Ricketts, (9 H.L.C. 262) 
one of the parties had been heard at the Bar of the House, Lord 
Westbury remarked: ‘‘Certainly; but not both as party and 
counsel, The respondent must elect to argue in person or not. 
There cannot be a mixture of the two characters”. 
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The Mr. Newton who addressed the House of Lords in 
Newton v. Ricketts and the Mr. Newton who unsuccessfully 
claimed the right of audience 11 years before in Newton v. Chaplin 


(10 C.B. 356) were apparently one and the same person.— 
L.J., 1935, p. 332. 





Solicitor-General for Scotland.—By the appointment of- Mr. 
Albert Russell, K.C., as Solicitor-General for Scotland, what may 
be termed the legal staff of the Ministry is now complete, though 
it is a little unfortunate that Mr. Russell failed to secure a seat at 
the recent election, as his presence in the House of Commons is 
eminently desirable, especially on those occasions, which sometimes 
occur, when the Lord Advocate, the senior law officer, has to be 
absent in Scotland. As regards precedence at the Bar it may be of 
interest to point out that the position of the Solicitor-General for 
Scotland is not quite the same as that enjoyed by his English con- 
frere, for, whereas here the Solicitor-General takes preced- 
ence in Court immediately after the Attorney-General, in the Scottish 
Courts the Solicitor-General ranks not immediately after the Lord 
Advocate, but after the Dean of Faculty, that is, the elected batonnier 
of the Bar. Like the Lord Advocate, the Solicitor-General enjoys. 
however, the privilege of sitting within the Bar at the clerks’ table, 
on the left-hand side, while the Lord Advocate sits at the same 
table on the right hand. So far as the Solicitor-General is concerned, 
this privilege seems to have been first granted in 1725 by a warrant 
under the sign-manual, which, after reciting that Mr. Charles 
Areskine had been appointed Solicitor-General “for that part of 
Great Britain called Scotland, and we being pleased to show him 
“a further mark of our royal favour, it is our will and pleasure that 
a seat be placed for him within the bar of your Court, where and 
from whence he may be at liberty to plead causes in your presence; 
and we hereby direct you to cause such to be placed accordingly.” 
In Scotland, it may be added, there is no “front row” in Court 
sacred to silks as there is in our Courts, hence the law officers are 
given the right to sit within the bar at the clerks’ table, the Dear 
of Faculty being by ancient right entitled to sit in the centre of 
counsel’s seat.—-S.J., 1935, p. 909. 





Notices by Post.—The question whether a document sent by 
post becomes operative at the moment of posting, or at the time 
when it is received, has fréquently been before the Courts, and it 
arose again recently in Drages, Lid. v. Owen, before Porter, J. 
(Times, 8th inst.). In that ‘case the plaintiffs had let furniture 
on a hire-purchase agreement which contained power for them 
“to terminate the hiring . . . by written notice sent by post or 
otherwise”, and thereupon the hirer was to be no. longer in posses- 
sion of the goods with the owners’ consent.. The hiring was 

D 
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properly terminated by notice sent by post and received by the 
hirer. But although posted before, it was received after a distress 
had been levied by the hirer’s landlord. Under the Law of Dis- 
tress (Amendment) Act, 1908, the protection given by that Act to 
goods of a third party does not apply to goods comprised in a hire- 
purchase agreement; so the furniture was protected if the agree- 
ment had been determined before the distress, but not otherwise; 
that is, it was protected if the notice operated at the time of posting, 
but was not protected if it operated only on receipt. The time at 
which a document sent by post operates—whether on posting or on 
receipt—depends, it seems, on the intention of the parties in authoris- 
ing the post as a means of communication and on the circumstances. ` 
An acceptance of an offer operates on posting; though a revocation 
of an offer operates only on receipt. Henthorn v. Fraser (1892, 
2 Ch. 27; 61 L.J.Ch. 373). A person accepting an offer has 
done all that is required when he posts his acceptance; but a revo- 
cation of an offer must reach the person to whom the offer has been 
made. In the present case Mr. Justice Porter held that, since the 
object of the notice was to enable the owners to protect themselves, 
it was effective as soon as posted. —L.J., 1935, p. 333. 





Viviseclion.—Mr. Justice Eve had an interesting case before 
him this week, when the trustees of a charity petitioned for an 
alteration of its objects, and for approval to a consequential scheme. 
(In ve National Anti-Vivisection and Battersea Hospital Charity, 
Times, November 20). The trustees who came to Court were 
trustees of a charity whose original duty was to conduct a hospital 
and to carry out the ‘‘principles and practice of anti-vivisection”. 
Tt was originally a strict rule of the hospital, which was incorporated 
as a Company, that no vivisectionist should be on its board or staff, 
that no remedies which were the result of vivisection should be used, 
and even that the persons employed—apparently in any capacity-- 
about the hospital should sign a declaration of their hostility to vivi- 
section. The wishes of the pious founders were carried out with 
punctual care; and the result was to leave the hospital alone in 
England as a monument to their honest convictions. The evidence 
showed that, in view of modern advances in medical knowledge, it 
was not possible to conduct a hospital on these lines. The hospital 
was starving to death, and came to the Chancery Division for relief. 
The jurisdiction of the Court in such matters is so long-established 
that no authorities need be cited. Many people may hold the private 
views which Eve, J., frankly expressed; but he decided, it seems 
“without much hesitation, that such views must give way to the un- 
animous opinion of men of science—L.J., 1935, p. 333. 





The Trial of a Peer,—,Accounts of the trial next week by the 
Court of our Lord the King in Parliament, or, in ordinary parlance, 
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the House of Lords as a Criminal Court of first instance, of Lord de 
Clifford, who is charged with a felony, namely, manslaughter in a 
motor car collision, will doubtless be avidly perused by newspaper 
readers whose appetite has been whetted by hints of pageantry. 
Lord Clifford’s not being a capital charge, there can, fortunately, be 
no room for the picturesque but sinister adjunct of the executioner, 
whom one, Sir Jonah Barrington, K.C., an eye witness, describes as 
present on the right of the prisoner with hatchet, edge averted, raised 
as high as the defendant’s neck, during the whole of the trial of the 
‘Earl of Kingston in 1798 before the Irish House of Peers, but 
enough of ceremonial will remain to make valuable “copy” in these 
drab days of democracy. To the Profession, also, it would needs be 
a notéworthy event if only for the prosaic reason that it will denude 
the Strand of the Judges, whose duty it will be to advise at West- 
minister on points of law. Not since 1901, when Lord Russell 
pleaded guilty to a charge of bigamy, has there been such a trial, its 
predecessor being the trial in 1841 of Earl Cardigan ona 
charge of attempted murder in a duel—proceedings which, 
“we are told, cost the country a sum of £1,289. A Select 
Committee, including amongst its members the Lord Chief 
Justice and the Lords of Appeal in Ordinary, was, it will be re- 
called, appointed a few weeks ago, as in 1901, to inspect the journals 
of the House “upon former trials 6f peers in criminal cases and to 
consider the proper methods of procedure,” and their report must 
have struck those who read it as a strange medley of ancient and 
modern, recommendations as to the proper mode of giving judg- 
ment—namely, that each peer should declare his opinion “upon his 
honour, laying his right hand upon his breast”—Jostling with those 
regarding the issue of “non-transferable tickets” for peeresses and 
others. —L.T., 1935, p. 399. 





Constitutional Problems.—The real significance of Lord de 
Clifford’s trial from the point of view of lawyers lies, of course, in 
the constitutional interest it offers. Readers may have observed that 
the letter published by The Times on the 16th October as having 
‘been sent by the Lord Chancellor to members of the House of 
Lords, while conceding the ‘‘undoubted right and privilege” of 
every member to attend “ds a Judge both of the law and of the 
facts” went on to refer to the ensuring of the attendance of the 
judicial members, and to its therefore not being “necessary for any 
other member to attend unless he desires so to do”—a statement 
which suggests in plain terms the extension to the proceedings of 
the House as a Criminal Court of first instance of the convention 
governing its activities as a supreme Court of appeal. Should the 
-waiver of rights be anything like general—and it is probable that 
many will only too gladly escape the responsibility attaching thereto 
—then what a contemporary termed the other day “a new constitu- 
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tional convention” will be well on its way to being established. 
In so referring to the judicial members of their Lordships’ House, 
the Lord Chancellor makes clear also the official view on the 
question of the eligibility of the law lords to sit and vote on such 
occasions, which has formed the subject of most interesting dis- 
cussion in the press of recent weeks. At the trial of Lord Russell, 
the only one since their creation in 1876, the law lords took part, 
no question having apparently been raised, as to their right so to 
do-—and no lay lord spoke. True, there are sections of the 1876 
Act which can be made to face either way, but if the object of the 
statute may be considered, it would appear to be conclusive in 
favour of the law lords taking part. The suggestion made in one 
quarter that they should be excluded from the trial in the House 
of Lords and reserved as a Court of Appeal had at least the merit 
of ingenuity—L.T., 1935, p. 400. 





The Future of the Privilege—The elaborateness and expense 
of the special arrangements for such a trial as that of Lord de 
Clifford have prompted suggestions from various quarters that the 
Government may, on its conclusion, find it desirable to abolish the 
ancient privilege still enjoyed. In this connection it is interesting 
therefore, to recall that after the trial of Lord Russell a Private 
Peerage (Abolition of Privilege) Bill introduced—or perhaps only 
sought to be introduced—into the Commons to provide for the trial 
of a peer “in the same Court and in the same manner as if he were 
a person not having the privilege of peerage”, was strongly dis- 
couraged, Mr. Balfour refusing to give any facilities for its pass- 
age into law, and the First Lord intimating to the Commons House 
that it was not contemplated to introduce legislation for the aboli- 
tion of the trial of peers in Parliament. We incline to think that 
after thirty-five years a rather different view might be taken of ar 
institution which, while it preserves tradition and possibly sorts 
well with the dignity of lords of Parliament and peers of the realm, 
is less well adapted to the swift, convenient, and efficient adminis- 
tration of modern justice —Z.T., 1935, p. 400. 





Judicial Brotherhood,-—In his extremely readable ‘‘Jottings of 
an Old Solicitor,” the late Sir John Hollams began one of his 
chapters in the following terms: “Although the Judges in Court 
usually speak of another Judge as ‘my brother So-and-so’, it does 
not seem to follow that there is necessarily any strong brotherly 
feeling between them”, and this general and melancholy proposi- 
tion he proceeds to exemplify by recalling the imperfect sympathy 
which subsisted between Lord Bramwell and Lord Blackburn, and 
the fact that the relations between Chief Justice Cockburn and 
Mr. Justice Willes “were somewhat strained”. In one of the ear- 
lier editions of that great legal classic, Smith’s Leading Cases, we 
learn that “Hull, J.. swore on the Bench”, but so far as records go 
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no judicial dignitary, however much on occasion, he may have been 
tempted to do so, ever seems to have applied to another Judge the 
quadrisyllabic name of the brother of Agis, King of Sparta. Cer- 
tainly in these days Judges, if perchance they entertain any private 
antipathy to, or lack of sympathy with, their colleagues, which 
however is almost unthinkable, never permit this to obtrude itself. 
It was not always so, as we shall see. Of course, the very fact of 
ihe existence of appellate tribunals implies of necessity a searching 
criticism of the decisions appealed from, and although puisne 
Judges, being very human, like the rest of us, may not relish having 
their carefully constructed judgments dissected and found wanting, 
the process is usually effected without ruffling the susceptibilities 
of the recipients of the correction.—Z.T., 1935, p. 408. 





Lord Campbell and Vice-Chancellor Wood.—Lord Campbell, 
whom Bramwell once described as ‘‘a great brute,” sometimes forgot 
to accompany his review of the judgments of other Judges with 
that courtesy which they expected and usually received. A lead- 
ing instance of this unfortunate attitude occurred in 1860 when he 
lectured Vice-Chancellor Wood (afterwards Lord Chancellor 
Hatherley) om the style of his judgments. It appears that Wood’s 
practice, only once departed from, was to deliver oral judgments 
without delaying to put them in writing, with the consequence that, 
so expressed, they were occasionally ill-arranged and marked by 
various repetitions. One of these judgments came before Lord 
Campbell on appeal, and in thé course of his pronouncement, affirm- 
ing the Vice-Chancellor, he said: “My attention has been diverted 
from the main question in this case by elaborate and minute dis- 
quisitions as to the bearing of contradictory evidence on subordinate 
points, and _by following the devious paths by which the final con- 
clusion is at last reached. Judgments of such prodigious length, 
instead of settling, have a tendency to unsettle the law, and instead 
of sending away the defeated party contented, I can say from my 
own experience, since I have presided in this Court, that they rather 
generate appeals. For although the decree may be right, some of 
the various reasons given for it may be questionable, and a false 
hope is excited that, impugning these, the decree may be 
reversed . . . I will further venture to declare my hearty concur- 
rence in the opinion frequently expressed by one of the most dis- 
tinguished of my predecessors, (Lord Brougham) that when, on 
account of the importance and difficulty of the case, Judges after 
having heard it argued at the Bar take time to consider, they will 
do well by delivering a written judgment”.—L.T., 1935, p. 408. 





` The Retort—It goes without saying that the Vice-Chancellor 
did not relish being told in this brusque fashion to condense his 
judgments and to write them, ‘but he uttered no word i in reply, main- 
taining, as his biographer said, an ‘absolute and dignified silence. 
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His brother Judges on the Chancery side, however, took up the cud- 
gels on his behalf and on their own, and accordingly a protest signed 
by the Master of the Rolls (Sir John Romilly), Vice-Chancellor 
Kindersley and Vice-Chancellor Stuart, was addressed in a dignified 
letter to the Lord Chancellor in which, after expressing themselves 
as ready and happy to receive private advice as to the mode in which 
they should conduct the business entrusted to them, they pointed 
out that advice given in public assumed the form of a rebuke and 
when delivered by the Lord Chancellor of Great Britain from his 
judgment seat, it acquired a most solemn character. ‘‘Every 
Judge”, they went on to say, “has peculiar modes of expressing the 
conclusions he has arrived at, and the trains of reasoning which have 
led to them, and it is scarcely possible that these should not be 
susceptible of improvement. But this is, we believe, the first 
occasion on which any Judge has commented on the manner adopted 
by any other Judge in delivering his judgment, as apart and distinct 
from the value of the reasoning, and conclusions to be found in the 
judgment delivered”. The Lord Chancellor took the protest in good 
part, and, although still asserting that it was part of the duty of an 
appellate Judge to comment freely on the judgment he had to review 
and the manner in which it was given, he added that if. anything had 
fallen from him inconsistent with the respect or courtesy due from 
one Judge to another he apologised —L.T., 1935, p. 408. 





Lord Campbell and Lord President Inglis-——The incident just 
recalled was not the only occasion on which Campbell, as Lord 
Chancellor, chose to lecture the Judges of other Courts on their mode 
of disposing of the matters which came before them. One of these 
was administered to the Second Division of the Court of Session, 
then presided over by Lord Inglis (afterwards Lord President), one 
of the most distinguished and most learned Judges of the Scottish 
Supreme Court. It happened that a petition relating to the guardi- 
anship of the then infant Marquis of Bute was presented to the 
Court requiring the guardian to obey -a direction of the 
English Court. Upon certain technical grounds, and without 
entering into the merits of the application, the Court declined 
to make the order at that time and ordered the matter 
to stand over for further answer. An appeal was brought 
against this decision, and, on its coming before the House of Lords, 
Lord Campbell became exceedingly irate at the course adopted by 
the Court of Session, and he roundly lectured that tribunal on its 
refusal to make the necessary order when it was applied for. The 
appeal having been allowed, the matter came again before the 
Scottish court to apply the judgment of the House of Lords, and this 
gave Lord Inglis an opportunity to. make the retort courteous to 
“plain John Campbell”. The Lord Chancellor having oracularly 
declared that the Judges of the Court of Session “would have acted 
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with more dignity and more magnanimously, as well as more judici- 
ally, if they had calmly and promptly considered what was for the 
benefit of the infant”—~-The Lord President commented thus on this 
observation: ‘‘It is truly lamentable that the Court of Session and 
the rules and principles which guide its proceedings, should be so 
little appreciated or understood in the Court of Appeal. 

The court can hardly have sacrificed any of its dignity. . 
Indeed, I am quite at a loss to understand how the dignity of ‘this 
court can have been truly involved—-either compromised or 
enhanced—by its proceedings in this case. We are not in use to 
seek the promotion of our dignity, except by a simple and unpre- 
tending discharge of our duty. We have no opportunity for the 
display of magnanimity. We must be content to rest our reputation 
on a faithful observance of our oath of office which binds us to 
administer the law of Scotland; and we strive to do so with the 
light we have to the best of our ability. . . . Weare now (I think 
for the first time) required to execute a judgment of the House of 
Lords, without the possibility of knowing whether, if we had been 
allowed to consider and decide the case, our judgment would or 
would not have been in accordance with that of the Court of Appeal”. 
Happily no succeeding occupant of the Woolsack has exacerbated 
the feelings of the Judges whose decisions he may have had to 
reverse by the accompaniment of criticisms such as those Lord 
‘Campbell thought proper to make use of in the incidents referred to. 
Such comments as his scarcely help to lubricate business —L.T., 
1935, p. 408. 





Income-tax Appeals——We are always full of sympathy for In- 
come-tax payers, and have now to deplore the blow which has fallen 
upon one of them. The Court of Appeal on Tuesday last upheld the 
decision of the Divisional Court in R, v. Special Commissioners, 
etc, ex parte Elmhirst (Tunes, December 4). In June, 1932, an 
additional assessment for a year then some time passed—the year 
ending April 5, 1926-——was made on the appellant. He gave notice 
in July, 1932, of an appeal to the Special Commissioners: and before 
the appeal came on (though it was more than a year later) tried to 
withdraw his appeal. The Commissioners refused to treat the 
appeal as withdrawn, and were going to hear it when the applicant 
challenged them with a writ of prohibition. The question then was 
whether the applicant, having once put his head into the lion’s mouth, 
was at liberty to withdraw it before the lion had decided on his 
course of action. The answer of both Courts was in the negative: 
and for the-good reason that the Commissioners have the power, on 
appeal, to increase the assessment. As the Lord Chief Justice said 
below (57 T.L.R. 32) the Commissioners have a duty to the unseen 
parties to the appeal—-the general body of tax-payers. This they 
could not discharge if the-appellant tax-payer could withdraw his 
head in the way suggested. All income tax payers have our 
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sympathy ; but this particular appellant, we fear, hed: the letter and 
spirit of the law against him. —L.J., 1935, p. 369. PR 





“The Storm of 65.—Although Lord’ Chancellors ‘in our time 
have been impervious to criticism and above reproach, it was not 
always s0; and for examples we need not go back to the older days 
when a’ Chancellor, if and when he found the Woolsack incon- 
venient or uncomfortable, might pass on to a bishopric. 

There was the great storm of 1865, which blew Lord West- 
bury from the Woolsack. The ‘‘Edmunds scandal” and the 
‘Leeds Registry case” are now ancient history, but they made a 
great stir at the time. In both cases, officials against whom 
charges had been made had been allowed to resign and had been 
granted pensions, the Lord Chancellor being more or less intimately 
concerned with the acceptance of the resignations and the granting 
of the pensions. 


A Select Committee of the House of Lords and another of the 
House of Commons having examined witnesses and reported, a 
debate took place in the Lower House, and a motion was carried 
to the effect that the circumstances ‘‘showed a laxity of practice 
and a want of caution with regard to the public interests on the 
part of the Lord Chancellor in sanctioning the grant of retiring 
pensions to public officers against whom grave charges were 
pending which, in the opinion of the House, were calculated to . 
discredit the administration of his great office’ —L.J., 1935, p. 384. 





The Humour .of Lord Westbury—By all accounts, Lord 
Westbury was not lacking in a sense of humour. His resignation, 
following immediately on the adverse finding of the Commons, was 
contemporaneous with the discussion of a Bill sponsored by Lord 
Ebury, designed to bring about certain changes in the Burial 
Service. Lord Westbury, in a dignified and impressive speech, had 
taken his leave of the Lords, and, meeting Lord Ebury on his way 
out, said: “My Lord, you may now read the Burial Service over 
me with any alteration you think proper”. 

It was he who, when asked by a fellow-peer to ining the 
judgment of the Judicial Committee in the Colenso case, said: “It 
would require more time than I can spare and greater effort than 
I can employ to render the judgment of the Privy Council 
intelligible”. 


Once, when his horse bolted, he leant from the window of the 
carriage and besought his coachman to “run into something cheap”. 
—L.J., 1935, p. 384. 





The Publicity of Trials:—The interesting judgment delivered by 
Lord Blanesburgh on behalf of the Judicial. Committee in McPherson . 
w. McPherson on Monday (Times, 17th inst.), recalls the stand 
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for publicity of Court proceedings which was made twenty years 
ago by Moulton, then L.J. in Scott vw. Scott (1912, P. 241; 
81 L.J.P. 14). The case was heard by the full Court of Appeal, 
and Vaughan Williams joined in dissent with ‘Lord Moulton. 
Admitting that proceedings relating- to infants and lunatics might 
be im camera, on the special ground of the Crown guardianship of 
them, Lord Moulton insisted that in other cases Courts must be open 
to the public. This view was supported on the appeal to the House 
of Lords (1913, A.C. 417; 82 L.J.P. 74), Lord Halsbury 
saying: “Every Court of Justice is open to every subject of the 
King”. Lord Haldane, L.C.,.drew a distinction between matri- 
monial suits, in which the public are interested, and cases where 
all that is at stake is the individual rights of the parties. They are 
free to waive publicity and agree to a private hearing. But the 
Judge then becomes an arbitrator, and the right to invoke the 
assistance of a Court of Appeal may be affected. It was pointed 
out, however, that the rule of publicity is not absolute, and will 
give way to the paramount requirements of justice: “To justify 
an order for hearing in camera it must be shown that the paramount 
object of securing that justice is done would really be made doubtful 
of attainment if the order were not made”. „And in some cases this 
paramount requirement that proceedings shall be in camera has 
been recognised and established by statute.—L.J., 1935, p. 411. 





Hearing in, a Library—In McPherson v. McPherson, (supra) 
Athe question of the publicity of the proceedings was raised in an 
action to set aside decrees nisi and absolute obtained in Alberta, one 
of the grounds alleged being that the trial had been secret. The 
trial Judge, Mr. Justice Tweedie, it appears, had heard the case in 
the Judges’ Library in the Court House at Edmonton during the 
noon recess, and, to quote from the report, “neither the Judge nor 
the Clerk! was robed. When he took his seat the Judge announced 
that he was sitting in open Court”, and the Judge gave evidence 
that he selected the Library as the place of trial on his own motion 
and without any intention of shutting anybody out. But the 
facilities for access to the Court rooms and to the Judges’ Library 
were different, and though the Library could be approached by 
double doors, one of which was a swing door and unfastened, the 
other was fixed and marked “private”, In the opinion of the 
Judicial Committee, the Judge, albeit unconsciously, was denying 
his Court to the public in breach of their right to be present. Lapse 
of time forbade the decrees being set aside on this ground and the 
wife’s appeal was dismissed; but otherwise the Judicial Committee 
would, it seems, have allowed the appeal. Publicity, said Lord 
Blanesburgh, is the authentic hall-mark of judicial as distinct from 
administrative procedure. A divorce suit is no exception, and in 
accordance with the view we have quoted above from Scott v. Scott, 
Lord Blanesburgh pointed out that it affects “mot only the status 
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of the two individuals immediately concerned, but, not remotely 
when taken in the mass, the entire social structure and the preser- 
‘vation of a wholesome family life throughout the community”.—- 


L.J., 1935, p. 411. 





Eternal Principles of Justice-—“The eternal principles of 
justice”, said Lord Atkin, presiding, on December 2, at the dinner 
of the Society of Comparative Legislation, prevailed everywhere, 
and in every country. Forms and formulae may differ; but the 
spirit'and the object were the same. This statement, however (it 
is. respectfully submitted), is subject to two important qualifications. 
First—as Professor H. C. Gutteridge, K.C., (in replying to the 
toast of the Society), so ably pointed out—even when an inter- 
national convention is signed there is a fundamental difference in 
the legal mentality of the lawyers of different countries. “Your 
law is like your orthography,” exclaimed a French jurist to him: 
‘tout original!’ The day of Universal Law is as far away as the 
day of a universal language. The second qualification is the more 
serious. That “Justice” which, in The Divine Comedy, ‘‘moved 
the High Maker”—Giustizia mosse il mio alto Fattore—not only 
exists for rich and poor alike, but must be dispensed to all without 
fear or favour. It matters not what party is in power, to none 
will we deny, to none will we delay, justice. Communist and 
Fascist; white man, yellow or black; Christian, Jew, Mohammedan, 
and the “unbeliever’—all receive in this country the same justice. 
But is that really true in every country of Europe to-day ?—L.J., 
1935, p. 413. 


rot 


$ 





The Commerce of I'deas,—The speech of Lord Macmillan was 
noteworthy for a passage of noble eloquence upon “the commerce 
of ideas”. In the realm of ideas, he said, no quotas exist; there 
are no trusts, no cartels, no restrictions upon import or export: the 
exchange of ideas is free. Too, many of these we cannot export, 
nor can we import too many. In the brotherhood of art and of 
literature mankind is one; for these things, more than all conven- 
tions, will bring nation unto nation. There is ‘‘no hermitage for 
a nation”; a nation cannot take refuge in a nunnery or a monastery. 
Thus comparative law is no mere matter for the jurist; it is of daily 
moment, here and now, to the economist, the legislator, and even 
to the man of general culture. What is the most successful method 
of settling commercial disputes—in the Courts, or by arbitration, 
or special tribunals? Should “Running-Down” Tribunals be set 
up? How shall delay and expense be mitigated in the administra- 
tion of the law? It is significant that Brazil is the only country, 
following the Code, which has ‘instituted Habeas Corpus. The 
Code of Brazil is one of the most modern of its kind, and that 
country is a flourishing centre of the advanced study of comparative 
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law. When the project of Lord Atkin is realised for an Imperial 
Institute of Legal Research (to which Lord Askwith, in thanking 
him, referred), London, the commercial centre of the world, will 
become, in the world of the law, the centre for “the commerce of 
ideas” .~-L.J., 1935, p. 413. 





Appeals to the Privy Cowncil.—Presiding over the First Divi- 
sion of the Judicial Committee of the Privy Council recently, the 
Lord Chancellor alluded to the conditions which must be present 
in cases from the Dominions before leave to appeal to the Board 
will be granted. The Board was anxious to make it clear, it was 
said, that they did not desire to encourage appeals from the Supreme 
Court of any one of the Dominions, or to enlarge the classes of 
cases in which such appeals were entértained.. Prima facie, the 
decision of the Supreme Court of Australia’ (the statement was 
made in connection with an appeal from that Dominion) or of the 
other Dominions was final. To justify the grant of special leave 
there must be a case involving some difficult question of law and 
affecting a matter of great public interest and importance. In a 
later petition, which, unlike that just referred to, was dismissed, 
reference was made to the principle in Dillei’s Case 12 A.C. 459, 
which lays down that the Board will not review or interfere with the 
course of criminal proceedings unless it is shown that, by a dis- 
regard of the forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial and grave 
injustice has been done. Where there was a Court of Criminal 
Appeal, as in the present case (the petition was for leave to appeal 
from a decision of the Court of Criminal Appeal of Trinidad and 
Tobago), it would, the Lord Chancellor said, be more difficult to 
satisfy the Board that leave to appeal should be granted. The fore- 
going statements were reported in The Times of 6th December.—- 

S.J., 1935, p. 929. 





' . Rotation of’ Directors: Meaning of “Ballot”-—The word 
“ballot” is, of course, derived from the Italian ballotta, a little ball, 
but the modern meaning of words is often a far cry from their 
derivations. When a-choice has to be made and the process of 
open voting is ruled out, it is sometimes agreed that the matter 
shall be decided by ‘‘lot” and sometimes by “ballot,” and a thought- 
ful office boy might fancy some connection between the two words. 
Clause 74 of Table A provides that the directors who shall each 
yeat retire by rotation ‘shall be those who have been longest in 
office, but that as between directors who became such on the same 
-day “those to retire shall (unless they otherwise agree among 
themselves) be determined by lot”. A very usual article in the case 
of most companies is to very much the same effect. Debentures are 
sometimes made redeemable by “drawings”, and sometimes, as in 
the Tewkesbury Gas-Company’s case (1911) by Ballota and a doubt 
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was once expressed by Sir G. Jessel, M. R., as to whether ‘‘draw- 
ings” amounted to a lottery, but the word “ballot” does not in this 
connection appear to have been the subject of comment in the Courts. 
In Eyre v. Milton Proprietary Limited, however, which was dis- 
posed of by Mr. Justice Eve on Tuesday of this week, the motion 
raised the question of the meaning of the words “shall be deter- 
mined by ballot” in an article dealing with the rotation of directors. 
The defendants were the manufacturers of the well-known disinfect- 
ant, and their Articles of Association provided that a third of their 
directors should retire each year and that, in the absence of agree- 
ment among the directors themselves, those to retire in 1925 should 
“be ‘determined by ballot”. In every subsequent year those to 
retire should be those who had been longest in office, and when two or 
‘more should have served for an equal period their retirement should 
be, similarly determined.—L.T., 1935, p. 416. 





The Decision—tIn the case in question Professor Eyre, the 
plaintiff, had been invited to join the board of the Company because 
of his reputation and knowledge as a bacteriologist. Two directors 
were due to retire, a Mr. Knox and either Professor Eyre or a 
Mr. -Clough, whose services as directors were of equal duration. 
At a meeting at which the three directors named did not vote, the 
remaining five directors voted for the retirement of the plaintiff, 
who thereupon brought his action for a declaration that under the 
articles it must be determined by the drawing of lots whether he or 
Mr. Clough should retire. It was contended on the plaintiff’s, 
behalf that “ballot” must, as used in the articles, mean either (1) 
the drawing of lots, or (2) a method of secret voting, and that the 
first" was the ordinary and original meaning of the word. 
Counsel referred to the use of the word in the Militia Act, 1784, 
and in the Building Societies Act, 1894. For the defendant, on 
the other hand, it was contended that the word meant a secret vote 
of all the directors, and that the word ‘‘ballot” was so used in the 
Companies Clauses Act, 1845, S. 88. “Ballot” and “lot” were 
not' the same, but different things. Mr. Justice Eve, in giving 
judgment, -said that the matter was left in the directors’ hands, and 
that “ballot” here meant a secret vote of the directors so that 
the question must be decided by a majority of the directors and not 
by lot. Now, when the word ballot occurs in connection with the 
payment of debentures, it is obviously equivalent to some form of 
drawing, and has nothing to do with voting. So, too, when S. 12 
of the Building Societies Act, 1894, forbids a society established 
after the 25th August, 1894, to cause or permit applicants for 
advances: ‘to’ “ballot” for preference or in any way to make the 
granting ofian advance “depend on any chance or lot”, no voting, 
‘whether secret or .open, is contemplated. In the present case 
Some sttess Wasisdaid 'on the language of other articles which 


LXX] ThE MADRAS LAW JOURNAL. 37 


-suggested that the word ‘‘ballot” implied a drawing, but even without 

seeing such articles, that meaning, if we may say so respectfully, 
seems more natural.. The fact that the word is so frequently used 
in that sense in connection with companies and other associations, 
and the wonted happenings among directors, are, we think, con- 
sonant with this view. Where a small body of men have worked 
together for some time a very little insight will make it clear how 
voting has gone in such a case, and secrecy will be very far from 
absolute. It would seem far more appropriate that a difficulty 
which chance alone has created should be solved by the same 
agency, whilst a drawing would, in the case of small boards, pre- 
clude the occurrence of very possible difficulties with regard to 
quorums of directors.—L.T., 1935, p. 416. 





BOOK REVIEWS. 


Tue Court-Fres Acr AND Tue Suits VALUATION Acts 
THIRD REVISED AND ENLARGED Epition, by R. Satyamurti Ayyar, 
M.A., M.L. Published by Messrs. V. S. N. Chari & Co., Nungam- 
pakkam, Madras. Price Rs. 7. 


A previous edition of this useful book was reviewed in 
59 M.L.J.155 (Jr.). The present edition is specially welcome in 
view of the numerous amendments to the Court-Fees Act and the 
large number of judicial decisions of recent date touching the 
subject. For the most part, the book retains its old form and has 
lost none of its value as a storehouse of precedent and exhaustive 
commentary. There are fewer subjects, other than the Law of 
Court-Fees, which would be more difficult to reduce to logical 
arrangement; but the learned author has attained a large measure 
of success in his presentment of the subject. In a practical book 
like this it is essential that the practitioner should find quickly 
and readily the particular point he is in search of, as well as the 
authorities which support his case; and there can be no doubt that 
this book amply fulfils these conditions. The learned author has 
taken great care to introduce all the recent decisions bearing on 
the point. There is a certain amount of new matter, namely, the 
commentaries on the Suits Valuation Act, which deserves special 
mention. The author has also expressed his opinions boldly wher- 
ever necessary. Thus at page 330 the learned author says that the 
decision of Jackson, J., in Pethu Reddiar v, Chidambara Reddiar, 
A.1.R. 1933 Mad. 533 may well be reconsidered, It is undoubtedly 
harsh that the . plaintiff should be called upon to pay court-fee 
twice over where his:suit is ona promissory note and in the 
alternative op the original cause of action. But if is extremely 
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doubtful if the decision itself can be said to be erroneous in view 
of the language of S, 17 of the Act. The proper remedy would 
be to have: the section suitably amended and the word ‘subject’ 
defined. We have no doubt the book will be of great assistance 
to the bench and the bar in deciding questions of court-fee. 


eee rt 


Tae Cope oF Civit Procepure (1908), Seconp EDITION IN 
THREE VOLUMES, by Messrs. V. V. Chitaley and K.N. Annaji Rao, 
1935. Published by the All India Reporter Ltd., Nagpur, Price 
Rs. 28. o l 


That Mr. Chitaley has brought out the second edition of his 
Civil Procedure Code within so short a time after the appearance 
of the first speaks a great deal of the popularity of the work and 
the energy of the learned author. The work has since its first 
publication been looked upon as the most comprehensive one on 
the subject and being the latest in the field has incorporated the 
learning contained in all the books that appeared earlier. The 
work will undoubtedly be a valuable acquisition to a law library, 
In estimating its value we cannot, however, help remarking that 
the author has not kept the distinction between a text book and a 
law digest clearly before him. While the author of a: digest of 
cases is bound to refer to all the cases reported, the author of a 
legal treatisé has not got to give references to all the cases decided 
on every point from the beginning of time. Ifa point of law has 
been decided by the highest tribunal, the text book writer has ‘not 
got to give references to all cases decided by inferior tribunals, 
We find numerous instances in this work where on points covered 
by decisions of the Privy Council, a number of decisions of inferior 
Courts are strung together. To give only one instance, we find on 
page 465, the well known decision of the Privy Council in 
Malkarjun’s Case (1.L.R. 25 Bom. 337) referred to in support of 
the proposition that where a wrong legal representative is brought 
on the record in execution, and execution of the decree takes 
place, there is no defect of jurisdiction. Immediately following it, 
there are references to two decisions of the Judicial Commissioner 
of Oudh. Again after a point is decided in recent decisions of the 
High Courts and by thé Privy Council, there is no useful purpose 
served, in referring to the ancient decisions from Sutherland’s 
Weekly Reporter on the point. The next note to the one above 
referred to is one of the numerous instances where such a mode 
has been adopted. In giving references to cases, the names of 
casés are omitted. This removes a valuable safeguard in checking 
thistakes ‘in the references to pages and volumes. It is most 
significant that of all the ynofficial reports, references Are giver? 
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only to the A.I.R. andthe most curious feature is that references 
are given to the A.I.R. volumes of the various High Courts of the 
years 1914 to 1920 also, years when the publication did not exist. 
We must protest against such references to cases being given ina 
text book, as being exceedingly unfair to the reader. Again 
hundreds of cases are referred to in the body of the work and 
there is no index to the cases cited in these volumes. The 
general index of subjects apart from being comparatively meagre 
is arranged in a manner not with reference to the pages of the 
work but by references to the sections and rules of the Code and 
the number of the notes under them. These are some of the 
‘defects which mar to a considerable extent the usefulness of a 
valuable work and we hope other considerations may not stand in 
the way of their being removed, in future editions. 





Tue Law OF ARBITRATION IN BritisH INDIA, by Rao Bahadur 
Diwan Chand Obhrai, B.A., LL.B., Advocate, High Court, Lahore, 
1935. 


We are in receipt of two parts of this work and a synopsis 1 to 
it by the.author who is already familiar to lawyers in India as 
the. writer of several text books on legal subjects. The worki is 
divided into twelve lectures which are again sub-divided into a 
number of titles and sections, The synopsis shows that the subject 
is dealt with in all its aspects and all the information on the sub- 
jectis given in the shape of an exhaustive legal treatise with the 
matter arranged in a suitable order. AIl the relevant cases have 
been carefully examined and English cases under analogous pro- 
visions of the English Arbitration Act have been noticed in their 
proper places, We have every hope that if the whole work is 
completed, it will be found useful to lawyers and Judges. 


Tue Law or Insurance IN Britisa INDIA, by Biswa Nath 
Banerjea, M.SC, B.L, Advocate, High Court, Calcutta, 1936. 
Published by the Law Book Company of Hasting Street, Calcutta, 


We are glad to acknowledge the receipt of the Law of 
Insurance in British India by Mr, Biswa Bath Banerjea, In this 
book, the subject of insurance law has been considered in fifteen 
chapters and each chapter deals with a distinct branch of the 
subject under various heads, The author has placed within the 
easy reach of Indian lawyers, the result of his study of the 
well known English works on the subject. The relevant cases have 
been noticed in their proper places to illustrate the propositions of 
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law set out in the body of the work. We have no doubt that the 


book will be found useful to all those who are interested in the 
subject. 





Cope or CRIMINAL Procepure by V. V. Chitaley and K. N. 
Annaji Rao, Vol, I, Ss. 1—220. 


We have immense pleasure in introducing the above publica- 
tion to all of our readers. Messrs. V. V. Chitaley and K.N. 
Annaji Rao are already known to the legal world as the authors of 
the Civil Procedure Code which has gone through two editions 
‘within a couple of years. The present work reveals a number of 
useful features and is certainly one of the best of its kind. The 
case-law under each section has received a full and exhaustive 
treatment and special care has been taken to elucidate the under- 
lying principles, Whenever there is a conflict of decisions, the 
learned authors have pointed out the conflict and offered their 
opinions thereon. A striking feature of this work is that it gives 
the corresponding sections of the earlier codes in the foot notes 
under each section. Judging from the contents of the first volume, 
we have every reason to hope that the above publication will hold 
a prominent place among the several commentaries on the subject. 
‘We notice that'in several places, the learned authors have given 
‘referénce only to A.J.R omitting parallel references, and we feel 
that this is a great disadvantage to the practitioners. 
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FUTURE OF INTERNATIONAL LAW. 
=s By 
K.R.R. Sastry M.A. M.L., Advocate, Madras. 
The Lord Chief Justice of England (Lord Alverstone) in 
‘the West Rand Central Gold Mining Company Ltd. v. The 
King,1 quoted with approval Lord Russel of Killowen’s follow- 
ing definition of International Law. “I know no better 
definition of it than that it is the sum of rules or usages which 
civilized States haves agreed shall be binding upon them in 
their dealings with one another.” During the Great War, no 
“belligerent denied the existence of International Law or the 
binding force of its rules.” When it came to a matter of 
breaking’ its rules and usages, no belligerent was entirely 
guiltless. 


The attempts of the Hague and London Conferences to 
provide detailed rules for belligerents and neutrals, wrote 
Prof. A. Pearce Higgins, “ when put to the test of war were 
in many cases found to be futile. It is to be wished that an 
agreement could be reached on some broad principles regard- 
ing both the laws of war and neutrality and sanctions provided 
for their breach. A new conception of neutrality is needed 
whereby neutral states will really be the guardians of the law 
of war” (Preface to VII Edition of Hall's International 
Law. p. XI). 


As the British Parliamentary Paper (Miscell. No. 22/1916) 
put it “the manifold developments of naval and military 
science, the invention of new engines of war, the concentra- 
tion by the Germanic Powers of the whole body of their 


etn, 
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resources on military ends, produced conditions altogether 
different from those prevailing in previous naval wars.” 


As Prof. Garner put it, “ the foundations of International 
Law were rudely shaken; its value was discredited, its defects 
and weaknesses were revealed in a more striking degree than 
before, but as a system it was no more destroyed by the late 
war than the Criminal law of a given community may be said 
to be destroyed by an outbreak of crime therein.” “As 
Sir F. Pollock remarked “ Law does not cease to exist because 
it is broken or even because for a time, it may be broken on a 
large scale.” In fact that part of International Law which 
deals with the relations of states in times of peace was not - 
destroyed or even seriously menaced by the events of the. 
. World war and upon the conclusion of peace its sway was re- 
sumed unassailed and unaffected.” . 


The problems of peace have been no ‘less intriguing and’ 
menacing than the agonies of war. Between May Ist 1920 
and February Ist 1934, 3339 treaties or engagements have 
been registered with the League Secretariat. As Prof. 
Manley O. Hudson puts it “none seems to be more startl- 
ing than the enormous growth in the volume of interna- 
tional legislation.” Whatever be the technically correct 
term to apply to these bipartite agreements, “the living law of 
nations to day, the law by which many people throughout the 
world chart their daily course, is very largely the law of the 
International statute book t.e., the law to be found in multi- 
partite international treaties and conventions. 


The future of International Law is a matter of vital 
concern to every citizen of a civilised country. International 
Law has now reached, as Sir John Fischer Williams puts it 
“a stage of development the complexity of inter-state relations 
increases every day and with every new stride of mental and 
material progression states cannot manage their business 
without improving the mechanism of their Society” (34th 
Report of the International Law Association. 1926 pp. 692- 
693). The founding of the League of Nations in 1920 with 
the auxiliary organizations of the International Court and the 
International Labour organization has converted “most of the 
largely fictitious community of states into a real international 
Society with a definite organization and permanent institutions, 
the whole based on common legal obligations over-riding all 
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other treaties concluded previously or to be concluded in the 
future.” 


Though there are divergencies in view-points more parti- 
cularly between the Anglo-Saxon countries inter se and as 
between them and the Continent, such different view-points 
serve only to substantiate the consistent growth and develop- 
ment of International Law. ‘ 


The lessons learnt during the Great War have made rules 
and conventions of International Law out of date and un- 
enforceable. The territorial three-mile limit which had been 
long ago ineffective, the perilousness and difficulty of visiting 
and searching neutral merchant-men in the high seas, the 
inadequacy of old rules of blockade and contraband—these are 
sufficient to reveal the changed conditions of a modern war 
aided by science. Prof. J.W. Garner had these in mind when 
he stated” that it was not so much the invention of new 
instruments and agencies of destruction as “ the existence of 
the changed conditions which the war revealed in so striking a 
manner, that has made necessary modifications in the existing 
rules in order that they may be adopted to new conditions.” 


The old rules distinguishing between “absolute and condi- 
tional contraband and those between consignments of condi- 
tional contraband intended for military use and those intended 
for the use of the Civil populations have to be changed to lead 
to the general acceptance of the so-called doctrine of continu- 
ous voyages or ultimate destination.” Mr. Baty in an article 
in the American Journal of International Law (1931) strongly 
puts in a plea for the “neutral point of view and criticises 
Mr. F. W. Garner’s “belligerent view.” 


Under modern conditions of naval war with extensive 
mining operations and submarine torpedoings, the right of 
captains to take their prizes into port for the purpose of conduc- 
ting more thorough searches than is often possible at Sea 
has to be conceded. The Kaiser is reported to have told 
Mr. Gerard, the American Ambassadar at Berlin in 1916, that 
a “person on an enemy merchant ship was like a man travel- 
ling on a cart behind the battle lines, he had no just cause of 
complaint if he was injured” (“My four years in Germany,” 
Gerard p. 246). This system undoubtedly causes avoidable 
annoyance, and delay to neutral trade. Prof. Garner suggests, 
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a system of “official certification by the consul of a belligerent 
power in a neutral port of departure.” Such a provision to 
inspect the cargo before the sailing of the neutral vessel could 
minimise the delay, detention and inconvenience to neutrals. 


Differences: rose up during the war regarding the bellige- 
rent right of interference with mails on neutral steamers 
between Great Britian and neutrals. The existing rules of 
the Hague Covention should be revised and supplemented so 
as to remove the divergencies of opinion and to define more 
precisely the rights of belligerents over neutral mails, both 
letter and parcels. Regarding the belligerent right of capture, 
Prof. Garner puts a rather perplexing question which is 
bound to cut across the well known practice of belligerents to 
carry their prizes to their ports to have them condemned. 
“Why should it not be more obligatory,” asks Prof. Garner 
“upon neutrals to allow belligerents to bring their prizes into 
neutral ports for the purpose of sequestrating them pending 
the decision of a prize Court.” 

Anent the intriguing question of the right of merchant 
vessels to carry armament for the purpose of defence against 
unlawful attacks, Mr. Garner suggests that so long as 
merchant vessels are open to attack and destruction without 
warning by submarines, the right of carrying armament . 
and of using it for purposes of defence should be allowed. 
The right of belligerents to destroy merchant prizes and 
especially those of neutral nationality ought to be more preci- 
sely defined and restricted. The unratified Declaration of 
London allows a neutral merchant man carrying contraband to 
be sunk provided the contraband goods amount to at least half 
the total cargo. Neutral ports should not be made bases of 
naval operations. The policy of Latin-American Governments 
in limiting the privileges to the taking of such quantity of 
' supplies as would enable the vessels to reach the nearest port 
of a neutral country having a coal department “was entirely in 
accord with the spirit of a more genuine neutrality.” 


The rules governing prize destruction should be revised so 
as to leave no doubt as to the unlawfulness of such whole-sale 
depredations upon neutral commerce. Regarding blockade the: 
old cruiser-Cordon blockade must give way to the “long range 
blockade” and the latter must be recognised-as an effective 
and hence legal blockade. .In the matter of blockade and 
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contraband, “the point of view makes the difference. It always. 
has done so in Britain, it did so in 1917 to America” (Grey, 

Vol 11, p. 113). The wholesale planting of mines by belli- 

gerents outside their territorial waters and the treating of vast 

portions of the higħ seas as “barred Zones” or “danger areas” 

` constituted grave infringements of freedom of the seas. 


Requisitions by Great Britain and U.S.A. of neutral 
merchantmen raised a controversy between them and the 
Netherlands as to whether the ancient right of angary was in 
existence. The question was raised in a slightly different form 
by Portugal, Italy, and Brazil in requisitioning merchant-men 
of belligerent nationality (German) lying in their ports. The 
law regarding requisitioning is uncertain and indefinite and 
-needs to be revised and supplemented. 


There is stillno agreement regarding the place where a 
belligerent shall be allowed to.convert his merchant-men into 
auxiliary war vessels nor is there any agreement as to the test 
for determining the nationality of a ship, whether it is the 
nationality of the flag which the vessel is entitled to fly or the 
nationality of the owner. Regarding the right of retaliation 
and reprisal, the existing law is uncertain and inadequate. e.g. 
British blockade, and aerial bombardment of undefended 
towns. 

The law of military necessity remains vague and undefined. 
There is an imperative need of revision of the whole body of 
the laws of war. Though the abolition of war may be an ideal, 
its regulation and humanisation are worthstriving for. In an 
article on “Peace and Defence” contributed to the “News 
Letter” on 21-12-34, the British Prime Minister stressed the 
realistic mind of present Europe by postulating that «defensive 
arms may help to keep the peace, while the world is still mili- 
taristic”. 

There is another volume of juristic opinion that the “true 
function of International Law should be not the regulation of 
war but the regulation and promotion of pacific relations 
between states.” The answer is given by the impotence of the 
Disarmament conferences to reach any measure of agreement 
for the reduction of “fighting forces and national stocks of 
material of war”. While promotion of pacific relations is an 
undoubted function ‘of International Law regulation and 
humanization of war requires the imperative attention of all 
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nations if the world were to be saved from the engines of des- 
truction which science has increasingly added as an adjunct to 
war since 1918. The crux of the matter is, as Mr. Root 
observed whether international law is to be a “real body of 
law imposing obligations much more definite and capable of 
‘enforcement than it has been hereto before.” 


It is now generally believed that the obligations of non- 
intervention and neutrality will occupy a less important place 
in the international law of the future than they have in the 
past and that they will tend more and more to disappear. Mr. 
G. G. Phillimore in an address before the Grotius Society in 
1918 advocated the change of attitude in regard to violations of 
international law. The feeling has undoubtedly grown up, he 
said, “that the intimate relations of the civilized world in 
modern times with its corresponding interdependence of 
nations in intercourse with each other and the more highly 
developed conscience of world demand a fresh edition of the 
law of neutrality and there is a tendency to expect that states 
should assume a moral obligation to take positive action as 
regards the great issues of the struggle which is deciding the 
future development of the world.” l 

Dr. Mcnair has deduced a few lessons which have a vital 
bearing on the future of International Law:—The League of 
Nations can thrive only when there is an equilibrium—Balance 
of Power. “One omnipotent state can disregard the League. 
The manner in which Japan slighted the League in her success- 
ful adventure in Manchuria has got its lesson. Italy’s aggres- 
sion in Abyssinia always budgetted upon the military impotence 
of the League. Thus a League without military sanctions can 
thrive only when there is a balance of power among the big- 
powers; and any omnipotent state could easily disregard the 
League. 


(2) International Law can develop only when its politics 
are made on the basis of real state interests as distinguished 
from dynastic interests. There is not much force in this state- 
ment since the Romanoffs and Hapsburgs have now become 
things of the past. The.few monarchies that still persist are 
tolerated through popular support. Popular consent and not 
dynastic interest gives life to the persisting monarchies. 

(3) Progress of International Law is intimately connected 
with the triumph of constitutional government over autocractic 
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government: The Wilsonian plea that the world must be made 
safe for democracy ‘stresses this side of progress. Autocracies 
whether of the dynastic type, or of the Facsist type or of the 
Nazi type have a temperamental kinship to militaristic adven- 
tures.: The very existence of the League is threatened by 
Dictators; and Democracies are sympathetically inclined to 
further powers being entrusted to the League’s organization. 
Collective security under the League can only be forged ahead 
by Democractic powers. 


(4) It is fruitless to stop the further victories of Nationa- 
lity. The formation of the New Slav States out of the crumb- 
lings of Central Europe, the provision of a Jewish home in 
Palestine, and the progress of the Polish Republic indicate that 
the urge of Nationality is still a live factor. 


(5) Eternal peace is still a far off ideal; Progress in 
International Law wants due time to ripen. With the -increase 
in complexity of interstatal relations, states are realising- that 
their business could be managed only if they improve the 
mechanism of their Society. Every step taken towards a 
better International organization means corresponding infrin- 
gement of Sovereignty of each nation-state. In these realms 
of reconciliation of vital International differences, the hammer- 
ing of the machinery can but be slow. E 

(6) Progress of International Law depends upon the 
triumph of the Legal school of International Jurists over the 
diplomatic school. The pre-war diplomacy in secret conclaves 
has to give room to open, and free.discussion over the Confer- 
ence Table. The accepted Conventions and ratified treaties can 
be put into operation only when the legal school triumphs over 
the diplomatic school. That diplomacy can still torpedo the 
peace efforts at Geneva was made abundantly clear by the 
Laval-Hoare peace talks at Paris with regard to the Italo- 
Abyssinian conflict. 

(7) Development of International Law depends on the 
standard of public morality on the one hand and on Economic 
interests on the other. Looked upon from a certain stand point, 
International Law is just like Municipal Law, “a product of 
moral and of economic factors, and at the same time the basis 
for a favourable development of moral and Economic inte- 
rests.” - 
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SUMMARY OF ENGLISH CASES. 


-THE Commissioners OF INLAND REVENUE vV. His GRACE THE 
Dux oF Westminster, (1936) A.C. 1. 


Income Tax-—-Sur-tax—Employees receiving salary—Agree- 
ment with them to pay them a fixed sum for 7 years with an 
understanding that if they continued in service such sums as with 
the annuity will make up the usual salary shall be paid—Payments 
fixed by deed, if salary taxable or annual payments not taxable. 


The Duke of Westminster executed a series of deeds in and 
by which he covenanted to pay to the several parties mentioned in 
the deed certain weekly sums for a period of seven years or the 
joint lives of the parties. The recipients were all persons then in 
the employment of the Duke at fixed wages or salaries and after 
the deeds also almost all of them continued in the employment and 
received such sums as with the sum payable by the deed made up 
the amount of the wages or salary payable before the deed and no 
more. A typical deed ran as follows:—‘ This deed of covenant. 
. . . Whereas in recognition of the services which for over 
27 years past the Annuitant has well and faithfully rendered to the 
Duke, the Duke desires to make provision for the Annuitant in 
manner hereinafter expressed notwithstanding that the Annuitant 
may re-engage or continue in the service of the Duke in which 
event he will become entitled to remuneration in respect of such 
future services. . . . . . . The said payments are without 
prejudice to such remuneration as the Annuitant will be entitled to 
in respect of such services (if any) as the Annuitant may 
hereafter render to the Duke”. Afterwards the Duke’s solicitors 
wrote to the servant in each case a letter of the following type ;— 
“On Wednesday the 6th instant we read over with you a Deed of 
covenant. . . under which you will be entitled to a gross sum 
of 11, 18s, Od. a week in consideration of your past faithful service 
and irrespective of any work which you may be able to do for His 
Grace after the deed comes into effect. The deed will be in force 
for 7 years if you and the Duke should so long live. . . we 
explained that there is nothing in the deed to prevent your being 
entitled to and claiming full remuneration for such future work as 
you may do, though it is expected that in practice you will be 
content with the provision which is being legally made for you for 
so long as the deed takes effect, with the addition of such sum (if 
any) as may be necessary to bring the total periodical payment while 
you are still inthe Duke’s service up to the amount of the salary or 
wages which you have lately been receiving”. The servant wrote 
back accepting the arrangement. The servant continued in the 
Duke’s employment and the question was if the payments under 
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the deed were for remuneration of services, in which case it will 
be taxable under Sch. E {1), or they were annual payments within 
Sch.: D in which case it will be excluded in ascertaining the total 
income liable to tax. There was no suggestion that the documents 
were not bona fide or not intended to be acted upon. 


Held, by the House of Lords (Lord Atkin dissenting) that 
the sums paid yearly under the deed were annual payments and 
not payments of salary or wages. Whether he serves the Duke or 
not, the payee is entitled to the amount of the annuity less tax 
under the deed. Under it the payments are expressed to be 
without prejudice to remuneration and it will be a contradiction in 
terms to call these sums wages or salary. The doctrine that the 
substance of the matter has to be looked at does not mean that the 
legal effect of the bargain which the parties have entered into can 
be set at nought. ` 


Rozert Barro, Lrp. v. THE CORPORATION OF THE CITY OF 
Grascow, (1936) A C. 32. 

Ultra vires—Petroleum (Consolidation) Act 1928, S. 11, 
sub-S. (1)—Bye-law by corporation acting under it—If ultra vires 
—Unreasonableness and uncertainty. 


Purporting to act upon the powers conferred by S. 11 of the 
Petroleum (Consolidation) Act 1928, the corporation passed 
certain bye-laws which were afterwards confirmed by the Secretary 
of State as required by the Act: It was not disputed that the 
procedure adopted by the corporation in passing them were in all 
respects regular and as required by the statute. By that bye-law 
the corporation applied to nearly 35 square miles round the city the 
bye-law which banned installation of petroleum filling pumps of a 
design other than the one stated in the bye-law. Certain motor 
traders and garage peoprietors ‘of Glasgow complained in the 
action that the bye-law was ultra vires and was unreasonable and 
uncertain in that it extended the ban to such a vast area as 35 
square miles which covered not merely picturesque, etc., places as 
required by S. 11 but other industrial places also. 


Section 11, sub-S. (1) of the Petroleum (Consolidation) Act, 
1928 enacts that “for the purpose of preserving for the enjoyment 
of the public the amenities of any rural survey of any place of 
beauty or historic interest or of any public park or pleasure 
promenade or of any street or place which is of interest by reason 
of its picturesque character, the council of any county or borough 
may make bye-laws—(a) regulating the appearance of petroleum 
filling stations; or (b) prohibiting the establishment of petroleum 
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filling stations, in any part of their area to which the bye-laws 
apply. ie 

Held, that under the section the area to which the bye-laws 
apply is not an area which is limited by the site of the places or 
objects which are mentioned in the section; it must be an area 
which in the judgment of the council is an area proper to be made 
subject of the bye-laws in order to preserve for the enjoyment of 
the public the amenities of the things which are found in the area. 
Several matters in the section like ‘ picturesque character ’, ‘area’ 
are all left to the judgment of the council and in the absence of 
any suggestion offmala fide use of the powers by the council the 
Court cannot interfere with their judgment. 


Penman v. Tue Fire Coat Company, Limitep, (1936) A.C. 
45: 104 L.J.P.C. 74, 

Master aud Servant—Trust Act, 1831 Ss. 2 and 3 and Truck 
Act 1887, S. 6—-House owned by employers—Let to father of 
workman when father was also employed under the same employers 
—Father no longer in employment—Son employed—Arrears of 
rent—Deduction from son’s wages with acquiescence of the son— 
Claim for the wages so deducted—Deductions, if valid. 


The plaintiff, a youth aged 16, was an oncost worker in the 
defendant’s colliery. The appellant’s father had been for many 
years in the defendant’s employment and in occupation of a house 
belonging to them as a tenant. In 1931 the father left their 
employ but continued to live in the house with his family, includ- 
ing the appellant. The son continued in their employment and 
from June, 1931 the colliery deducted from his wages the rent of 
the house. The son objected to the deduction but as the colliery 
company threatened to evict them for non-payment of rent, the 
plaintiff allowed the deductions to be made from the wages till 
1933 and on that the employers refrained from evicting them. He 
now sued for recovery of these amounts so deducted on the ground 
that the deduction was unwarrantable, being illegal under the 
Truck Acts. 


Section 3 of the Truck Act 1831 says that “the entire amount 
of the wages earned by or payable to any artificers , .. . shall be 
actually paid to such artificer in the current coin of the realm, and 
not otherwise; and every payment made to any such artificer by 
his employer of or in respect of any such wages, by the delivering 
to him of goods, or otherwise than in the current coin aforesaid, 
except as hereinafter mentioned, shall be and is hereby declared 
illegal, null and void.” S. 23 saves the right to deduct rent from 
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the artificer to whom it is let, provided the contract is in writing 
and signed by such artificer. 


Held, that the entire amount of the wages earned by the 
artificer was not actually paid to him in current coin. A part of 
the wages was not paid to him at all but deducted from the sum 
payable to him and applied by them in discharge of the rent due to 
them by the appellant’s father. Notwithstanding the assent to it 
by the son, the statute is contravened and the deductions are 
illegal. 

Hewlett v, Allen, (1894) A.C. 383 distinguished as a case 
where payment was made with the artificer’s consent toa third 
person. But here there is no payment to any person at all. The 
employer cannot be both payer and payee. 

Held, further that under S. 40f the Act of 1831 the artificer 
can recover these sums as the section says that “every artificer . . 

. Shall be entitled to recover from his employer .. . as shall 
not have been actually paid to him by such employer in the current 
coin of this realm”, The employers cannot plead the plaintiff’s 
assent to these deductions as a bar to his claim. It was a nullity 
and a nullity cannot be ratified, for there is nothing to ratify. 

Williams v, North's Navigation Collieries Lid, (1906) A.C. 
136 distinguished, 


Hiren AND Petricrew v. I. C. I. (ALKALI), Limirep, (1936) 
A.C. 65. . 

Negligence—Stevedores—Unloading cargo—Hatch coverings 
used as a stage to fix the sling—Crew requesting the stevedores to 
use the hatch—-User of the hatch known to plaintiffs to be wrong— 
Plaintiffs, if invitees—Liability of owner. 

The appellants were dock labourers employed by a Samat 
owner to load cargo on to their steamship from the defendant’s 
barge Hibernia, They are members of a stevedores’ gang. The 
cargo consisted of soda in Kegs and bags, the kegs being on top. 
The stevedore foreman required the bags to be hoisted on the 
steamship before the kegs. The kegs were therefore placed on the 
narrow deck of the barge and the bags were then conveyed to the 
steamship in canvas slings carried by the ship’s derricks, After the 
bags for the steamship had been transported in the slings the crew 
of the barge put the hatch cover on the after portion which had 
been uncovered. They did not put on the fore and aft beam to 
support it. The kegs still remained to be shipped. The engineer 
threw a sling on to the covered hatch and assisted the plaintiffs to 
place eight of the kegs in the sling. When 7 kegs were in the 
sling and the eighth was being put in, two of the hatch covers gave 
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way, and the plaintiffs fell through into the hold. The plaintiff 
admitted that he knew that “it is not the right thing to do to load 
off hatch covers .... I have seen cargoes put on hatch covers, 
it is wrongfully dangerous and should not be done”. 

Held, that the duty to an invitee only extends so long as and 
so far as the invitee is making what can reasonably be contemplat- 
ed as an ordinary and reasonable use of the premises for the pur- 
poses for which he has been invited. He is not invited to use any 
part of the premises for purposes which he knows are wrongfully 
dangerous and constitute an improper use. So far as he sets foot 
onso much of the premises as lie outside the invitation or uses 
them for purposes which are alien to the invitation he is not an 
invitee but a trespasser. There is no duty on the owner to warn 
a trespasser that it is not fit for such use. The invitation by the 
crew to use the hatch was without the authority of the owners and 
quite outside ostensible scope of the authority of the crew. 


GRANT V. AUSTRALIAN KNITTING, MILLS, LIMITED., AND 
oTuErs, (1936) A.C. 85: 105 L.J.P.C. 6. l 

Negligence—Australia—South Australia Sale of Goods Act 
1895, S. 14--Sale of Woollen garment—Defective condition of— 
Purchaser suffering from dermatitis from free sulphites in the 
garment—Liability of retail dealer and manufacturer to the 
purchaser. . 


_ The appellant purchased in 1931 from J.M. Ltd., retailers, 
soine woollen underwear manufactured by K.M. Ltd. He began to 
wear the undergarment and the next day he became ill of a derma- 
titis caused by a chemical irritant—free sulphite—which the K.M, 
Ltd., had negligently omitted to remove therefrom in the process 
of manufacture. The illness continued for several weeks. It was 
found that the dermatitis was of external origin, that before the 
attack the appellant’s skin was normal, that free sulphites were 
present in quantities sufficient to account for the disease and that 
the disease was directly the result of these garments. The appellant 
therefore claimed damages from both the retailer and the 
manufacturer. 


Held, that both were liable. The retailer was liable in contract 
for breach of implied warranty or rather condition, under S. 14 of 
the English Sale of Goods Act, 1893, under both exception (7) and 
exception (ii) to that section. The manufacturers were not liable 
in contract because there is no privity of contract between the 
appellant and the manufacturers but as they were negligent in 
manufacture, they were liable in tort. The presence of the 
deleterious chemical in the pants, due to negligence in manufacture, 
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was a hidden and latent defect. Itcould not be detected by any 
examination that could reasonably be made. Nothing happened 
between the making of the garments and the appellant’s wearing 
them to change théir condition, They were made for the purpose 
of being worn and hence they (the manufacturers) are liable, 
notwithstanding the fact that the retailer is liable to the appellant 
and the manufacturer may be -liable to the retailer. The case comes 
within the principle of Donoghue v. Stevenson, (1932), A.C. 562. 





Norra Western UTILITIES, LIMITED V. LONDON GUARANTEE 
AND ACCIDENT Company, LIMITED, (1936) A.C. 108: 105 L.J.P.C. 
18. l 

Negligence—Dangerous thing—Gas pipes—Gas Main laid by 
the gas distributing company—Company distributing gas under 
city’s franchise, confirmed by statute—Excavation works beneath 
the main by the Local Authority—Welded joints of the main giving 
way—Leakage—Escape of gas to a hotel over the surface and 
burning it—Liability of the gas company to the hotel owner for 
damages—Rule of Rylands v. Fletcher—E-xceptions to. 

The appellant company was a public utility company distri- 
buting natural gas under a franchise granted by the City of 
Edmonton in 1915 and confirmed by statute in 1916. Under this 
franchise, the city granted to the company the full power to pull 
down, take up, repair, maintain or operate its gas pipes along, - 
through or under the streets and other public places within the 
city for the purpose of supplying gas to consumers in the city. The 

franchise was subject to the provisions of the water, gas, Electric 
and Telephone Companies Act of Alberta. 1n 1923 the appellant 
Company laid a 12 inch intermediate pressure gas main along alane 
in the city. The main was laid at a depth of 3 ft. 6 inches; in the 
pipe were three welded joints. In 1931, the city proceeded to cons- 
truct underground a storm sewer system in the same region. These 
underground building operations were immediately beneath the 
appellant’s main and in the way of the centre welded joint. The 
gas from the appellant’s system escaped into a hotel belonging to 
one of the respondents. The gas ignited and the hotel was burned 
down and adjoining property was damaged. It was found that 
“the cause of the break in the welded joint through which the gas 
leaked was the operations of the city of Edmonton in constructing 
the 12 inch tile overflow sewer.” The hotel owner and the insur- 
ance company with whom it was insured filed a suit for the loss 
caused by the fire, 

Held, that gas is a dangerous thing within the rules applicable 

to things dangerous in themselves and the appellants who are 
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carrying stich inflammable gas in their mains prima facie come 
within the principle of Rylands v. Fletcher (L.R. 3 H.L. 330). 
The gas constitutes an extraordinary danger created by the appel-. 
lants for their own purpose and they therefore act at their peril 
and must pay for damage caused by the gas if it escapes, even 
without any negligence on their part. The rule is not limited to 
cases where the defendant has been carrying or accumulating the 
dangerous thing on his own land; it applies equally to a case like 
the Present where thev are carrying the gas in the mains laid in 
the city’s subsoil in exercise of a franchise to do so. This rule of 
strict liability has been modified by admitting as a defence that 
what-was being’ done was. properly done in pursuance of statutory 
powers aud the mischief that has happened has not been brought 
about by any negligence on the part of the undertakers. The rule 
has been held also inapplicable where the casualty is due to the act 
of God; or to the independant or conscious volition of a third 
party and not to any negligence of the defendants. ‘The defendants: 
ought to have known of the operations from the length of time 
they/were carried on, and the conspicuous and public nature 
thereof. The defendants should therefore have been on the waich 
to see that the city operations did not affect the security of its ` 
pipes and taken such steps as may be necessary to protect them. 
The gas is carried at high pressure and very dangerous and know- 
ing that the operations were being carried on near the mains, the 
defendants owed a duty to the owners, even though the case may 
fall outside the rule of absolute liability, to inspect the operations 
and protect the pipes. The company was therefore liable for the 
escape of the gas and the consequent damage and cannot plead 
tat it was caused by the third party’s act. 





In re NAUTILUS STEAM SHIPPING COMPANY LIMITED Exparte 
Giıeggs & Co., (1936) 1 Ch. 17. 

Insurance—Third parties (Rights against Insurers) Act 1930 
S. 1--Insurance taken out by a company—Third party risks— 
liquidation of insured company—Accident to third party in 1925 
before the passing of the Act—Liquidation in 1931 after the Act— 
S. 1, if applies to sucha case. 


The third parties (Rights against Insurers) Act 1930, S. 1 
Sub-S. (1) provides where under any contract of insurance a 
person (hereinafter referred to as the insured) is insured against 
liabilities to third parties which he may incur, then (a) in the 
event of the insured becoming bankrupt or making a composition. 
or arrangement with his creditors, or (b) in the case of the in- 
sured being a company, in the event of a winding up order being 
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made, or a resolution for a voluntary winding up being passed with 
respect to the company, if, either before òr after that event, any 
such liability as aforesaid is incurred by the insured, his rights 
against the insurer under the contract in respect of the liability 
shall notwithstanding anything in any Act or rule of law to the 
contrary, be transferred to and.vest.in the third party to whom 
the liability was so incurred. 


In September 1925, a policy of insurance was entered into in- 
suring the insured company against claims by third parties. In 
October 1925, a collision took place between a vessel belonging to 
the insured company and another vessel D, as a result of which 
the insurers came under a liability to the company in respect of the 
accident to the third party. The insured company went into 
liquidation in 1931 as a result of a compulsory order for winding 
up. The question arose if the third party can get the benefits con- . 
ferred by S. 1 of the Act, namely, the right to be subrogated to 
the rights of the company against the insurers though the acci- 
dent occurred before the Act and the liquidation was after the Act. 

Held, that the Act applied as the winding up was after the 
passing of the Act. The rights of the insured person against the 
insurer are transferred to and vest in the third party to whom the 
liability was so incurred Ward v. British Oak Insurance Co, (1932) 
1 K.B. 392 distinguished as a case where the liquidation was com- 
menced before the Act came into operation and to hold that the 
Act applied even to such a case would be to hold that the Act was 
retrospective which it was not. 





Mc Iver’s SETTLEMENS, Inre Mac Iver v. Rag, 105 L.J. Ch. 21. 

Settlement—Cumulative preference shares—Income from, 
payable to R—Arrears of dividend—No cash paid but by arrange- 
ment ordinary shares allotted towards arrears of dividend—Such 
shares if is income or capital in the hands of the trustees. 

The trustees of a settlement made by M held certain shares 
on trust to pay the income to M’s daughter R during her life, with 
` certain. other trusts in remainder. The original shares had been 
sold and the proceeds invested in 8000 cumulative preference 
shares in R. T. and Co. For seven years ending in March 1934 no 
dividends were paid on the cumulative preference shares and the 
arrears amounted to 1,800,000}. :By a scheme of arrangement 
sanctioned by the court, the preference shareholders gave up their 
rights to these arrears and accepted instead ordinary shares. As 
a result the trustees received 5365 ordinary shares. 

Held, that the shares so received by the trustees must be 
treated as income and not as capital, and as belonging to the person 


` 
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who would have been entitled to the arrears of preference dividend 
if paid. If the company had been in a position to pay dividends to` 
wipe off the arrears the whole of the sum so paid would have 
belonged to the tenant for life and it makes no difference that in- 
stead of paying in cash, it was given as shares. 





Stuart v. HAUGHLEY PAROCHIAL CHURCH Corncit, (1936) 

1 Ch. 32: 104 L.J. Ch. 314. ` 

` Electoral roll—Parishioner— Removal of name by parochial 
church council—Appeal by parishioner under R. 18 of schedule to 
lay commissioners—Order by appellate commissioners to restore 
the name to roll—Failure of council to restore—Suit for enforce- 
ment of order and for injunction—Maintainability of. 

The plaintiff who was on the electoral roll of the parish was 
- removed from the rollin 1932 by the parochial church council for ` 
reasons which at the time they thought good and sufficient. The 
plaintiff appealed under R. 18 of the rules in the Schedule to the 
Representation of the Laity Measure 1929 to the lay electoral com- 
mission, which is the appellate tribunal under the Act. Notice 
of the appeal was duly given to the Rural Dean. The commission 
wrote to the council for its reasons for removing the plaintiff’s 
name. The reasons given were considered by the commission and 
they decided that the removal was wrong and that the plaintiff 
should be reinstated. But the parochial church council persisted 
in their refusal to reinstate his name and when he attended a 
parochial meeting, he was told that he ought not tobe there. The 
plaintiff thereupon brought an action for a declaration that he was 
entitled to have his name reinstated in the roll and for an injunc- 
tion, restraining the councillors from interfering with the plaintiffs 
exercising his rights as a person on the roll. 

Held, that the commission was a duly constituted appellate 
authority and are entrusted with making the decision and their 
decision is to be final. The commission has bona fide determined 
the question and there is no ground for saying that the action and 
decision of the lay electoral commission can be questioned, The ` 
name of the plaintiff was therefore directed to be restored and the 
injunction asked for was granted. 





In re H.W. Baxer, (1936) 1 Ch. 61. 

Bankruptcy—V oluntary settlemeni—Clause entitling the settlor 
to raise 150£ at any time without trustee’s consent—Clause pro- 
viding for revocation of the whole trusts with consent of trustees 
or judge of the Chancery division—Bankruptcy of settlor more than 
2 years after settlement but within 10 years—Settlement if void 


ht 
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against trustee in bankruptcy either under S. 42 of the Bankruptcy 
Act 1914 or under S. 172 of the Law of Property Act 1925, 


In March 1932 the bankrupt executed a voluntary WAN 
‘deed assigning to the trustees all his substantial reversionary 
‘interests under two wills. On the date of the deed he had only 
debts of 80£ to pay. In February 1935 he was adjudicated 
‘bankrupt, The trustee in bankruptcy sought fora declaration that 
‘the deed of 1932 was void against him under the second part of 
S. 42 of Bankruptcy Act 1914 or under S, 172 of the Law of 
Property Act 1925. Among other provisions in the deed, cl..5 
provided that ‘the settlor shall have power without any consent at 
‘any time to raisé for his own benefit by mortgage—of the trust 
fund or any part thereof any suin or sums not exceeding 150 £’ 
‘and Cl. 7 provided that ‘it shall be lawful for the settlor at any 
time, with the approval of the trustees or of a judge of the 
‘Chancery Division of the High Court of Justice—to revoke or vary 
wholly or partially the trusts hereby declared and the powers and 
provisions herein contained and at his option and with his approval 
as aforesaid to substitute therefor new trusts, powers and provi- 
‘sions for the benefit of the settlor, his wife and issue if any or any 
-of them or any other persons or purposes whatsoever’. 


Held, the deed was not void under either of the sections, 
Second part of S. 42 says that the deed shall be void ‘if the settlor 
becomes bankrupt at any subsequent time within 10 years after the 
date of the settlement—unless the parties claiming under the 
settlement can prove that the settlor was, at the time of making the 
settlement able to pay all his debts without the aid of the property 
comprised in the settlement’. Under cl. 5 the settlor had power to 
‘raise 150£ at any time. That sum was more than sufficient to pay 
in full the debts which the settlor had at the date of the settlement. 
“The result of the clause was that the settlor had retained in his own 
‘hands'a sum of 150£& with a view to settling these debts if he 
‘thought fit to do so. S. 42 does not therefore affect this. Neither 
S. 172, sub-S.1 of the Law of Property Act applies, for it provides 
‘that every conveyance with intent to defraud creditors shall be 
voidable. The power contained in Cl. 7 shows that jar from 
intending to defraud the creditors, the whole object of this settle- 
‘ment was to protect the bankrupt against himself without prevent- 
‘ing the trustee in bankruptcy getting’ the benefit of whatever 
‘property there was available for the payment of the debts in a 
proper.case. The trustee'in bankruptcy can himself exercise that 
‘power of revoking the settlement with the’ consent of the trus- 
eee or a Chancery Judge. - bees 


T eae 
‘ 


H 
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In re Risstx, (1936) 1 Ch. 68. 
Construction—Deed of arrangement by debtor—Death of 
debtor—No provision in deed for payment of interest on debts— 
All debts fully paid by the trustee under deed—Surplus. lefi— 
Creditors if entitled to interest on their debts therefrom—Bank- 
ruptcy Act, 1914, S. 33 (8) if applies. 
By a deed of arrangement dated 1910 a debtor assigned the 
whole of his property upon the trusts therein contained. He died: 
.in 1928, All the debts were paid in full and there was a substantial 
surplus left in the trustee’s hand. The property was assigned to 
the trustee ‘upon trust to pay all rates, taxes, wages, and similar 
claims if any which would be payable in full or in priority in. 
bankruptcy and subject as aforesaid upon trust thereout to pay and 
discharge rateably according to the laws of bankruptcy and in such: 
preference or priority and by such dividends as the trustee shalh 
think fit the debts due to the creditors, and to pay the surplus if 
any to the debtor, his executors, administrator and assigns’. The 
creditors claimed that out of the surplus, interest should be paid: 
to them under S. 33, sub-S. 8 of the Bankruptcy Act. 


Held, that there was no provision express or implied in the 
deed for the payment of interest and as such no interest can be- 
paid and the surplus subject to the payment of the trustee’s costs. 
and expenses, must go to the representatives of the debtor. The 
words ‘according to the laws of bankruptcy’ in the deed were. 
inserted to emphasise the direction that the payment of the debts. 
were to be made rateably and do not import any provision as to- 
payment of interest. 


In re Bowpen’s SETTLEMENT ; Hurzerr v, BOWDEN, (1936) 
1 Ch. 71: 105 L.J. Ch. 23. 

Voluntary settlemenit—Expectancy—Property to which settlor 
may become entitled on her father’s death—Authority to trustees 
to receive such property—Receipt of the property by the trustees—- 
Settler if can call on trustees to reconvey the property to her. 

In 1868, ata time when the settlor was proposing to become a. 
nun in a community of Roman Catholic nuns, she executed a. 
voluntary settlement purporting to assign to the trustees of the- 
settlement all such property as she might become entitled to on the- 
death of her father in her lifetime and gave them full power to- 
receive and give receipts for the same or any part thereof in her- 
name, and to hold the same when received upon the trusts set out 
in the settlement. The father died in 1869 and the trustees: 
received from his executors the share of the settlor under her 
father’s will. In 1935 the settlor requested the trustees to transfer: 
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to her as her absolute property the investments and cash held by 
them as representing the funds comprised in the settlement. 

Held, that as an assignment of spes successionis it was not. 
valid. But she appointed the trustees as her agents and attorneys. 
to receive any property which might become hers under her 
father’s will or under his intestacy. Under sucha valid authority, 
unrevoked, the trustees received the settlor’s interest under her 
father’s will, and immediately after it had been received by them, 
as a result of her own act and her own declaration, contained in. 
the -voluntary settlement, it became impressed with the trusts. 
contained in the settlement and she cannot claim it back. 

Meek v. Kettlewell, 1 Hare 464 distinguished as a case where 
the trustees sought the assistance of the Court to secure to them. 
possession of the property. 





Hearts oF OAK ASSURANCE Co. v. JAMES FLOWER AND SONS. 
(A Firm), (1936) 1 Ch. 76: 105 L.J. Ch. 25. 

Company—Companies Act 1929, S.120—Minutes to be entered 
in books under S. 120—Minutes entered in loose leaves fastened 
together in two covers—If a book and admissible in evidence. 

S. 120 of the Companies Act 1929 says that (7) every company 
shall cause minutes of all proceedings of general meetings, and 
where there are directors or managers, of all proceedings at meet- 
ings of its directors or of its managers, to be entered in books kept 
for that purpose. (2%) Any such minute if purporting to be signed 
by the chairman of the meeting at which the proceedings were had,. 
or by the chairman of the next succeeding meeting, shall be evi- 
dence of the meeting. 

Minutes of directors’ meetings were recorded in a book 
consisting of loose leaves fastened together in two covers in such a. 
physical condition that, at any moment, if any one wishes to do so- 
he can take out a number of leaves and substitute other leaves. 

Held, that it ismot a book within the meaning of S. 120 and 
cannot be admitted as by itself evidence of the proceedings. 





ARNING v, JAMES: 105 L.J. Ch. 27: (1936) 1 Ch. 158, 

Setilement—Trustees—No provision in the deed for charging 
fees for their services—One of the retiring trustees appointing by 
deed a bank as trustee and also custodian trustee—Deed and 
appointment if valid—Public Trustee Act 1906, Ss.2 and 4, 

A settlor appointed the plaintiff A and another H as trustees. 
under the settlement. -In 1918 the settlor died and the trusts were 
being administered by:A and'H. In 1926 H wished to. retire and 
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by deed dated 6th July, 1926:appointed a bank as a co-trustee with 
A and also..as a sole custodian trustee under S. 40f the Public 
‘Trustee Act 1906, with power .to charge remuneration for its 
services as custodian. trustee. Since that date the bank acted in 
both capacities, as managing trustee and custodian trustee, The 
settlement gave no power to the trustees to charge remuneration 
for their services. — l - 

Held, the appointment was wholly invalid. Having regard to 
Forster v. Williams Deacons Bank, Ltd., (1935) Ch. 359, the Bank 
‘cannot -be appointed in that dual capacity. It cannot even be 
treated as an effective appointment as managing trustee without 
remuneration, for it was never intended that the appointment 


should operate except as an appointment of the Bank in the dual 
capacity. 2 





_ McKenna (H. M. Inspector or Taxes) v. Eaton-Turner, 
(1936) 1 K.B. 1. 

_ Income Tax—Finance Act 1922, 5. 18—Income-Tax Act 1918 
—Sch. D para. (i) (a) (ii) and Sch. E—Rule 6 of Rules applica- 
ble to Sch, E—Person resident in. United Kingdom—Earnings 
from work abroad—Salary etc. paid in England—Liability to 
assessment, 

' The assessee was assessed to income-tax for 1926-27 to 1933-34 
on the salary and commission paid to him in respect of services 
rendered to 4.G. Corporation Ltd. Its registered office is in London 
but the active part of the asseessee’s- service is carried out in 
West Africa, The assessee was absent from England during 
considerable part of the year but his wife and children lived in 
England where he had a house, so that he is to be treated in law as 
‘resident in England. He was paid over in England. The assessee 
claimed that he was not liable asthe whole of his duties were 
performed on the company’s property abroad. 

‘Held; that under para. 1 of Sch, D of Income-tax Act, 1918 tax 
ainder.it “shall be charged in respect of— (a) the annual profits or 
gains arising or accruing ... (ii) to any person residing in the 
United Kingdom from any .... employment ..... whether the 
same be respectively carried on in the United Kingdom or else- 
where.” ‘The assessee is chargeable under Sch. Din respect of 
‘profits arising from his employment and soaccording to the words 
‘of S.18 of the Finance Act 1922, those profits are no longer 
chargeable- under that schedule but are tobe chargeable to tax 
under Sch. E. R. 6 of the rules applicable to Sch. E does not ex- 
clude this assessment. 

Coiquhoun v. Brooks, 14 A.C. 493 distinguished. 

- Foulsham v. Pickles, (1925) A.C. 458 applied. 
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Dunn Trust, Limirep v. FEETHAM, (1936) 1 K.B. 22:. 


Moneylenders’ Act 1927, Ss.6 and 15—Loan transaction— 
Loan of 100 1. as per. memorandum—Only 501. paid, other 501. taken 
by the lender by way of compensation for loss ona prior loan 
transaction—Note by mistake of typist stating loan as of 1401. and 
not 100 1 —Validity of, memorandum—C ontract unenforceable, 


The defendant F had had several loan transactions with the 
plaintiffs D. T. a firm of moneylenders, extending over several 
years. In July 1933, F was adjudicated bankrupt and the D.T. 
firm proved in that bankruptcy for 2571. No dividend was in fact 
paid. In 1934 F wanted a further loan of 100/, which D.T. declin- 
‘ed. F thereupon suggested giving D.T. 501. to compensate him in 
part for the loss they had already sustained. Thereupon D.T. 
agreed and two cheques were drawn each for 501. in favour of F. 
F cashed one cheque and endorsed the other cheque back to D.T. 
A memorandum of the contract signed by F was written up, as 
also a promissory note stating that the sum of 100/. was lent with 
interest at 64 per cent. per annum repayable in 14 monthly instal- 
ments of 10]. each and in the event of default in any one instal- 
ment D. T. “shall be at liberty at their option to demand payment 
of the whole. of the balance of the said sum of 1401, remaining un- 
paid..... ” The 140]. stated as principal was stated to be 
wrongly typed by the typist as 1401. but it was to be only 1001. 
Default having been committed, the moneylenders sued on the 
promissory note for the balance due., 

By S. 15 sub-S. (1) “Interest does not include any sum law- 
fully charged in accordance with the provisions of this Act by a 
moneylender for or on account of costs, charges, or expenses, but 
save as aforesaid, includes any amount, by whatsoever name called, 
in excess of the principal,.paid or payable to a moneylender in 
consideration of or otherwise in respect of a loan” and ‘principal? 
means in relation to a loan the amount actually lent to the 
borrower. f 

Held, by du Parcq, J., and the Court of Appeal that the 
contract was unenforceable as the memorandum did not state the 
transaction correctly as required by S. 6 of the Moneylenders’ Act 
1927. The 501. given to the lender is interest within the meaning 
of S:15 and therefore the interest is not correctly stated in the 
memorandum, Also only 50/, having been actually lent, that alone 
is the ‘principal’ within the meaning of the Act and therefore the 
principal also is wrongly stated, 

Per Slesser and Roche, L. JJ.—The error in n the memorandum 
stating the principal as 1401. is a material error and not a trivial 
error and vitiates the transaction. 
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CoTTERILL v. Penn, (1936) 1K,B. 53, 

Criminal Law—Larceny Act, 1861, S. 23—Killing of a house 
pigeon—Defences of. (i) honest belief that it was a wild pigeon 
and (ii) apprehension of damage to crops—If valid. 

One M released a number of homing pigeons in a road near 
to the private garden of P. One of the pigeons was released some 
seconds before the others and almost immediately it was released 
it was shot by P, who was in his garden for the purpose of shoot- 
ing wood pigeons and magpies which had materially damaged 
his crops. Owing to P being partly dazzled by the sun and to the 
short space for which he saw the bird he could not have distin- 
guished between a wood pigeon anda house pigeon. P honestly 
thought that he was shooting a wood pigeon. P then picked up 
the bird and handed it to M soon after and apologised and offered 
to pay its value but his offer was not accepted. A complaint was 
preferred under S. 23 of the Larceny Act 1861, which says that 
“whosoever shall unlawfully and wilfully kill, wound or take 
any house dove or pigeon under such circumstances as shall 
not amount to larceny at common law, shall, on conviction” pay a 
penalty. 


Held, that it was no defence to the complaint that there was 
no mens rea or felonious intent. The section only says ‘unlawfully 
and wilfully’ and not ‘maliciously’ and therefore it is enough to 
show that the accused intended to shoot and that the shooting 
‘was without a lawful excuse. Mere belief or apprehension that 
it might damage his crops is not a lawful excuse. 


Horton v. Gwynne, (1921) 2 K.B. 661 followed. 


His Mayesty’s . Posrmaster-GENERAL v. BIRMINGHAM 
Corporation, (1936) 1 K.B. 66: 105 L.J.K.B. 10. 

Telegraph—Telegraph Act 1863, S. 18 and Telegraph Act 
1878, S. 7—Town planning schemes—Widening etc. of roads— 
Consequent alterations of telegraph lines—Expenses of such 
alteration whether to be borne by the corporation or the Post- 
master-General—M eaning’ of ‘provision is not otherwise made by 
enactment’ in S.7 of the Act of 1878. : 

The Telegraph Act 1878, S. 7 provides that “where any work 
proposed to be done in the execution of an undertaking authorised 
by an Act of Parliament involves or is likely to involve an altera- 
tion either temporarily or permanently in any telegraphic line of 
. the Postmaster-General, und provision is not otherwise made 
by enactment, agreement, or otherwise. with respect to such 
alteration or to giving notice to the Postmaster-General thereof 
or to the expenses of or incidental thereto” then upon notice 
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being given, under: sub-Ss. (3) and (4) of S. 7 “the Postmaster- 
General may either make the alterations at the expense of the 
undertakers or may require the undertakers to make them at E their 
own expense”, 


To carry out two TORE town-planning schemes uia thé 
Housing and Town Planning Acts 1909 and 1919, the Birmingham 
Corporation widened certain steets and constructed a new street 
in pursuance of resolutions passed by the City Council. Each of 
the widenings and the construction of the new street necessitated 
the alteration of the line or level of an existing street or road 
under the corporation’s control and involved an alteration in 
telegraphic lines vested in the plaintiff which were situated under, 
in, upon, over, along or across such portion of such existing street 
or read. The question arose if the Postmaster-General or the 
corporation had to bear the expenses of such alterations., 

Held, that in carrying out this work involving expenditure on 
the telegraph lines, the City Council was carrying it out in pursu- 
ance of a resolution under the Housing, Town Planning, etc. Acts 
and in no other way. Provision has otherwise been made by S. 15 
of the Telegraph Act 1863 and therefore S. 7 of the Act of 1878 
cannot help the Postmaster-General. The language in S. 7 
‘provision is not otherwise made by enactment’ is not confined to 
a particular enactment which deals with the specific alteration of 
works authorised, but includes also general Acts of Parliament 
like S. 15 of the Act of 1863. The expenses: were therefore 
payable by the Postmaster-General. 





SLATER V, Spreac, (1936) 1 K.B. 83: 105 L.J.K.B, 17. 

Fatal Accidents Act 1846, Ss. land 2—Law Reform (Miscel- 
laneous Provisions) Act, 1934—Negligent driving of motor car by 
defendant—Death of the injured man—Deceased rendered 
unconscious immediately and dying without recovering conscious- 
ness—Shortened expectation of life—Claim for damages by 
administratrixn—M aintainability of. 

While riding on his bicycle S, aged 44, was struck by the 
defendants’ motor car as a result of which S sustained a fractured 
skull and other injuries. Two days later he died as a consequence 
of the injuries. He left a widow and nine children. Immediately 
after he was struck S lost consciousness and never recovered it 
before his death. The widow, as administratrix of the deceased $ 
claimed for thé benefit of herself and the children damages under 
the Fatal Accidents Act 1846 for probable pecuniary loss and in 
addition under the Law Reform (Miscellaneous Provisions) Act, 
1934, for (i) pain and suffering endured by the deceased and (t) 
the appréhension of the shortened expectation of Ss life. 
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. Held, that the defendant was liable under the Fatal Accidents: 
Act 1846, but not under the 1934 Act as (i) the deceased did not. 
experience any pain as he lost consciousness at once and died: 
without recovering consciousness, (ii) also he could have had no- 
apprehension that his life was shortened as he was right through 
unconscious. If after the accident the deceased was conscious for 
some time and experienced pain or apprehended that his life was. 
shortened, then only the claim survives to the representatives of 
the deceased under the 1934 Act. 


Flint v. Lovell, (1935) 1 K.B. 354, distinguished, 


Law Reform (Miscellanoous Provisions) Act 1934, S. 1. 
sub-S. (1) provides that “ on the death of any person. . . . all 
causes of action—vested in him shall survive—for the benefit of 
his estate ” and sub-S.(2) provides that “ where a cause of action 
survives as aforesaid for the benefit of the estate of a deceased 
person, the damages recoverable for the benefit of the estate of 
that personi—. . . . (c) where the death of that person has 
been caused by the act or omission which gives rise to the cause’ 
öf action, shall be calculated without reference to any loss or gain: 
to his estate consequent on his death, except that a sum in respect 
of funeral expenses may be included Po 





` Rose v, Forp, (1936) 1 K.B. 90: 105 L.J.K.B. 21. 

Damages—Accident through defendants’ negligence—Severe 
personal injuries to deceased—Death as a result after 4 days— 
Claim under Law Reform (saeh aneo Provisions) Act, 1934—. 
Extent and heads of damages, : 

- On 4th August, 1934, R, a young woman, agèd 23 years, was 
struck by a motot .car driven by the defendant F through his 
hegligence. In consequence R was severely injured, sustaining a 
compound fracture of her right leg and thigh. On August 6th, 
gangrene set in and the right leg was therefore amputated, Two days 
later R died as a result of the injuries, having been unconscious. 
for a greater part of the four days she had. lived since the accident. 
The father of -R as her administrator brought a suit claiming. 
damages under the Fatal Accidents Act for her dependants and 
under the 1934. Law Reform-( Miscellaneous ae Act for 
her estate. 


Held, by Humphreys, J., that the father was entitled to damages: 
under the Fatal Accidents Act. As for the claim under the 1934. 
Act, he held (7) that the damages for pain and suffering must-be 
limited, to the four days she lived and that during the period she. 
was conscious.and (ii) that the loss of the leg was a permanent 
loss and .as soon as it was amputated she got a right of action for. 
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damages which survived to the estate. The claim -for loss of a 
reasonable expectation of life, was dismissed as there was no 
evidence of R having suffered any mental suffering by reason of 
such expectation. : 


` Held, by the Court of Appeal (7) that the administrator was- 
entitled to damages in respect of the claim for pain and suffering 
but only for the four days that the deceased survived the accident, 
(ti) in respect of the loss of the leg also the estate was entitled 
only to nominal damages for the loss of it fortwo days and not as a 
permanent loss ; (iii) as for the claim for loss of R’s expectation of 
life, the claim does not survive to the estate. Flint v. Lovell, 
(1935) 1 K.B. 354, must be confined to the case where the injured 
person is alive at the date of the action. R had not, at the 
moment of her death, any cause of action vested in her under 
which she could claim damages for her own death, and her 
administrator can be in no better position. 


Per Greer, L. J., dissenting:—It was clearly intended by the 
Statute that the damages should be paid by the wrong doer to the 
estate, and that the estate should be in the same position as if an 
action had been brought during the life of the deceased and the 
right to damages had been converted into a judgment-debt. 





JOTTINGS AND CUTTINGS. 


“The Meaning of Ballot ”.—A curious question as to the 
meaning of the word “ballot” in a clause of a company’s articles of 
association was decided by the Court of Appeal in Eyre v. Milton 
Proprietory, Lid. (Times, December, 19.) The clause regulated 
the: retirement of directors, and provided that the directors tö 
retire in each year should be those who had been longest in office, 
and where two or more of such directors had served for an equal 
period, then their retirement should be determined’ “by ballot”. 
Now, voting by ballot in ordinary language means secret voting; 
and accordingly Eve, J., held that the retirement was to be “by the 
secret vote of a majority of the directors,” and not, as had beer 
contended by the plaintiff, by lot; and, apart fromthe fact that the 
Court of Appeal have reversed the decision, the point would seem 
to have been unarguable. The Court of Appeal, looking into the 
history of the matter, found that “ ballot’? was used in Table A 
under the Act of 1862, but in 1906 the Board of Trade, acting 
under their statutory powers, substituted “by lot” for “by ballot” ; 
and the expression “by lot” is now generally used in articles of 
association, The inference appears to be that a vote by ballot was. 
found to be inconvenient, and so the Board of Trade changed the 
procedure to a decision by lot. The Court of Appeal say, however, 

I 
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that there has been no change of procedure, but that ballot is 
capable of either of two meanings: a determination by secret 
vote or a decision by lot. If that isso, then doubtless the conve- 
nient meaning can be selected, and that would be by lot. But has 
‘it ever been supposed—save for some special cases mentioned in the 
O. E. D.—that ‘a vote by ballot might be taken by drawing of lots. 
‘The decision is convenient, but hardly seems to be in accordance 
with the settled rule of construction that the words of a document 
are to be taken in their ordinary sense.—L. J., 1936, p. 35. 





Age of Marriage.—So far as we know, few of our readers are 
less than sixteen years old. Many of them, however, have to 
advise people in that happy position—more often, no doubt, ina 
parental than ina professional capacity, For the benefit of both 
advisers and advised we may draw attention to the Age of 
Marriages Act, 1929, which appears in the law reports this week 
(Times January 14). The Act came into force on 10th May, 
1929, and is not retrospective. It made absolutely void marriages 
solemnised between parties either of whom is less than sixteen 
years old. Before that Act was passed it seems that the rule 
recognised in Arnold v. Erle, (1758, 2 Lee 529) was correct and 
that marriages were lawful if the husband were fourteen and the 
wife twelve years of age. Of course, especially in the case of 
Royal marriages, the contract was in old times made between 
children who were but afew years old. The case before Mr. 
Justice Bucknill was one of a young wife’s petition for nullity. 
She was married when a month under sixteen, and the marriage 
took place afew months after the new law became operative. 
There was, and as we see the matter, there scarcely could be any 
defence, though the husband was evidently misled by the wife’s 
Statement as to her age. This alone would not, as the law now- 
stands, avoid the marriage: but with the Act of 1929 before him, 
the learned Judge had no option but to declare nullity —L.J., 1936, 
p. 36. f 





Chancery Masters.— The changes announced on the Chancery 
side, consequent on the retirement of Sir Joseph Chitty, namely, 
the appointment of Master Holland to be Chief Master, and the 
appointment of Mr. Trevor Clyde Newman to be the new Master 
to fill the vacancy caused by Sir Joseph Chitty’s resignation, may 
make it of interest to recail something of the history of this office. 
In very early days there were, besides the Master of the Rolls, 
eleven other Masters: in Chancery to whom the court referred 
questions of fact which required lengthy examination of witnesses 
or documents and the taking of accounts, and having carried out 
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this work they made reports to the Court. As Mr. John Ritchie 
tells us in the interesting introduction tó his collection of cases 
decided by Lord Bacon, two of the Masters usually sat in court 
with the Lord Chancellor in readiness to give assistance if called 
upon, They were almost always members of the bar, several of 
whom being eventually promoted to the Bench, among those in 
‘comparatively late days being Sir Richard Kindersley, who was 
appointed a Vice-Chencellor in 1851, shortly before the abolition 
of the office of Master in Chancery. Although this designation 
was abolished, there had to be those to perform the duties which 
the Masters had formerly carried out, and then came those who 
were Called chief Clerks, who in turn at a later date were very 
‘properly given the more dignified title of Masters in the Chancery 
Division, and the importance of their work and the admirable way 
in which it is discharged are familiar to all practitioners on that 
side of the courts. As is fitting, in view of the class of work 
which falls to them, only members of the solicitor branch are 
eligible for appointment.—S.J., 1936, p. 41. 





Dean of Faculty,—This office at the Scots Bar, which is the 
equivalent, as nearly as may be, to that of Batonnier in France, 
has just been rendered vacant by the death of the holder, Sir 
William Chree, K, C., who was appointed by his brethren to this 
position of eminence in 1932. As Dean, the holder is the head of 
the Scots Bar, presiding at all meetings of the Faculty, and 
generally guiding its deliberations on all questions which come 
before it. In court, custom has given him precedence next after 
the Lord Advocate who, as is generally known, is the chief Scottish 
law officer, and thus corresponds to the Attorney-General with us 
with this difference, however, that not he but the Dean, as already 
said, is the head of the Bar. At one time there was a claim by 
the Solicitor-General to take precedence in court over the Dean, 

"but eventually the claims of the latter prevailed. A long line of 
distinguished advocates have attained the post of “Dean, and 
time and again its tenure has been the prelude to promotion’ to the 
Bench. Among those of the past to be elected was Francis Jeffrey, 
afterwards Lord Jeffrey, but best remembered now for his 
skilful editorship of the Edinburgh Review in its palmy days. On 
his appointment as Dean of Faculty his old friend Sydney Smith 
wrote offering his heartiest congratulations, adding, somewhat 
cruelly but in conformity with his jocular propensity, that “here in 
England our Deans have no faculties’.-—S.J., 1936, p. 41. 





Client Account.—The January issue of The Law Society 
‘Gazette Contains an interesting note on counsel’s reply to a gues- 
tion propounded by the Council of the Law Society concerning 
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the distribution of moneys:standing to the credit of the “client 
account” of a solicitor who had died insolvent. Moneys standing 
to the credit of that account are, in the view of Mr. W, N. ‘Stable, 
K. C., whose opinion was taken, trust mcneys, and as such not 
available for distribution among the general body of creditors 
other than clients of the solicitor on whose. behalf the money is. 
held, unless the credit balance is in excess of the total sum payable 
to the clients. The Solicitor’s Act, 1933, does not effect any great 
alteration in the law relating to this topic, but as between the 
clients and the unsecured creditors the effect is to dispense with 
the necessity for actually tracing the trust mcneys into the 
particular account and so to removea possible source of litigation 
and contention. The opinion goes on to deal with the position 
where the fund is insufficient 10 meet the whole of the claims of 
the clients. As between such clients the rule in Clayton’s Case 
(1816) 1 Mor. 572, must, in counsel’s opinion, be applied. Their 
claims do not abate pari passu, but the sum standing to the credit 
of the account at the date of the failure is deemed to- represent thé 
money belonging to the cestui que irust last paid in. His claim is 
satisfied in full and so on up the list until the fund is exhausted, 
We desire to express our indebtedness to the above-mentioned 
publication for being able to place this information before our 
readers.—S, J. 1936, p. 41, l 


Assisting Discharged Prisoners.—The annual report, for 1935, 
of the Central Discharged Prisoners’ Aid Society, which has just 
been published, shows that’ 446' cases were dealt with during. the 
year. Of the 307 cases classified as general, and received from 
judges, Members of Parliament, the Police, local Discharged: Priso- 
ners’ Aid Societies, public and other bodies, private persons, and on 
personal application, only two are described as “unworthy, re- 
arrested or refused aid offered,” Assistance was given in each of 
the 139 difficult cases and work found in 114. Fifteen themselves 
found work. The report states that at the outset it cannot be easily 
determined what. are the far- -reaching effects of imprisonment on 
some individuals, and that it is only after intensive work- and 
special care with each case that success has been secured. Typical 
cases are given of those who have been able to make a fresh start 
thanks to the good offices of the. society. “That even hardened 
offenders,” the report states, “can be retrieved from crime is abun- 
dantly proved by the success achieved, despite the limited funds, 
by the Discharged Prisoners’ Aid-Society, To carry on the work on 
an adequate basis in all cases would undoubtedly involve increased 
expenditure. Hope, encouragement and confidence mean every- 
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thing to any man in life’s struggle, With increased funds we can 
bring. them-hope and help them with our practical: sympathy and 
stirhulate their courage and ambitions. ` The vast majority of men 
in prison really desire to live honest lives again. But they need our 
help to go forth to realise their aim; so, while there is life, we 
should see to it that as far as our part of the question is concerned 
there is the possibility of hope also”.. The committee expresses 
the gratitude of the Society to, among others, those who have res- 
ponded to the appeal for the employment of suitable discharged 
prisoners. -A meeting of the sociéty, at which Lady Melchett will 
preside and Sir John Simon and Sir Chartres Biron will speak, is to 
be held on 3rd February. Admission will be by ticket obtainable 


from the offices of the society, Victory House, Leicester-square, 
WC. 2—S.J 1936, p. 41. 





Young Dalinquante Saving on a number of occasions refer- 
red in this column to the subject of young delinquents and the 
problems associated with the proper treatment of these offenders, it 
is fitting that a statement recently made by Sir Archibald Bodkin 
at the Dover Quarter Sessions should be placed before our readers. 
On being presented with a pair of white gloves as there were no 
cases to be- heard, the learned Recorder said—we quote from The 
times—that it was the second time in succession that there had 
been no business to transact at the sessions, which was very credi- 
table to the police and the community. He noted with regret that 
‘since last sessions five of the six cases dealt with by the justices 
were in respect of boys under fourteen for stealing. Probably the 
most satisfactory way of dealing with that class of offender was by 
“putting them under a probation officer. All over the country young 
‘people up to the age of eighteen were continually discovered com- 
mitting acts of dishonesty and sometimes violence. He did not 
‘know what the explanation was, but he thought that one of the 
-primary causes was that parents did not exercise their authority as 
in olden days, when it was conceivable that if a boy went wrong he 
would be physically punished by his father, Such punishment had 
“now rather gone out of fashion, and though it had to be judicious- 
ly resorted to there were cases in which it might have good results. 
‘We think it will be generally agreed that in some of the cases of 
this character much trouble to the community and to the offenders 


themselves might have been saved by a little trouble at home.— 
“SS. 1936, p. 42. 





Pedestrians and the Roads —If there is one thing which has 
‘in late years brotight grist to the mill of Common Law practi- 
tioners it is running down cases. The lawyer is, nevertheless, a 
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citizen first, and a lawyer—and, be it conceded, for the most part, 
a motorist—afterwards and, as such, he cannot look with equani~ 
mity on the continued large loss of life or limb upon the roads, 
nor fail to be interested in the fresh attention directed to this-sub- 
ject since the publication of the figures of those killed during the 
past year, True, they are materially lower than in the year 
before, but still too high, and it is small wonder that, apart from 
Lord Mottistone’s proposed somewhat extreme measure, there 
should be discussion on the pros and cons of such matters as de- 
restriction and pedestrian crossings. The former is a difficult pro- 
blem, on which it would be folly to generalise. Many of us, 
however, will share the concern felt by Sir Kaye Butterworth lest 
the undoubted additional safeguard afforded to pedestrians by the 
thirty-mile speed limit, which, after all, corresponds, as a Times 
leader put it the other day, tothe speed at which a careful driver 
would normally proceed in certain areas even if there were no 
restraint upon him, be gradually whittled away through a desire 
not to deal ungenerously with the motorist. A topic affecting city 
dwellers even more closely is that of Pedestrian Crossings, the 
comparative disregard of which, by motorists in London at least, 
strikes us as gravely disquieting. (The record of 315 successful 
prosecutions by the police in one week is hardly re-assuring.) At 
the same time it will be agreed by most fair-minded persons that 
part of the explanation lies in this, that pedestrian crossings are in 
some areas grossly “overdone”, and it is satisfactory, therefore, to 
note that the Metropolitan Borough and other Councils concerned 
have this aspect also under serious consideration at the present 
time. Admitted that the alert and bustling pedestrian may himself 
or herself neglect to use them, thereby providing a tempting excuse 
for the motorist, crossings are—or might be—of enormous service 
to the children and the elderly who, between them, account for so 
large a proportion of the casualties, and who cannot be expected 
to understand, much Jess share, the view of not a few drivers that 
the roads are theirs —L.T., 1935, p. 40. 





Peers at the Bar.—For members of the peerage to be, at the 
same time, members of the Bar is, of course, no new thing, but it 
is sometimes forgotten how modern is the custom by which those 
holding this exalted position have in fact been in actual practice in 
the courts. If we are not mistaken, the late Lord Coleridge, after- 
wards Mr. Justice Coleridge, was the first te break away from the 
convention that a peer should not enact the role of an advocate; 
and his example has been followed by several others, such as the 
late Earl Russel, whom Mr. Justice Bigham, unaware of his 
peerage, kept addressing as “Mr. Russell” right through the case in 
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which he was appearing. Another earl, who has practised at the 
Bar, is the present Earl of Halsbury. Now, since the lamented. 
death of the Marquess of Reading, his son, whom we have known 
at the Bar as Viscount Erleigh, if, as we understand he will, he 
continues in practice, will be the first Marquess to be at the same 
time an active member of the Bar. The various inroads on the 
old-time conventions in such matters were alluded to in the case of 
Re Lord Kinross (1905, A.C. 468), where the Appeal Committee 
of House of Lords held that “a barrister: who is also a peer may 
argue as counsel on an appeal at the bar of the House of Lords, 
but may not appear as counsel to argue before the committees of 
the House, or before the House when sitting under the presidency 
of the Lord High Steward on a Criminal case”. The report of the 
discussion in that application is exceedingly interesting, first of all, 
by the fact that Lord James of Hereford took a different view 
from that of the others who were present, as he had always object- 
ed to any breach with professional traditions, such as that by which 
a member of the Privy Council was at one time supposed to be 
excluded from the right of practising before the Judicial Com- 
mittee; and, secondly, by the equally interesting intervention of 
Earl Spencer, who mentioned the curious fact that he was proba- 
bly the last instance of a lay peer having been requisitioned to sit 
on the hearing of an appeal in order to constitute a quorum. It is 
true that there was a later instance of a lay peer seeking to inter- 
vene in such circumstances, but this was wholly unauthorised and 
was severely ignored,—L.T., 1936, p. 49. 





Taking the Coif—Ina recent issue of Notes and Queries a 
correspondent was seeking information as to the precise signific- 
ance of the phrase, “Taking the Coif”, an expression which, as. 
every student of the law is aware, marked in former days a 
decisive step in the career of a barrister, just as that with which 
we are familiar now a days, namely, “taking silk”. It meant, of 
course, taking the status of a Serjeant-at-Law, whose abolition 
has often been deplored. Why “coif”, however, it may be asked? 
Serjeant Robinson, one of the last of the ancient race, explained 
that the clergy, who, by the Canon Law, were forbidden to resort 
to any secular vocation, but who found it a profitable business to 
practise in the courts, sought to conceal the tonsure by covering 
the top of their head with a small coif or cap, originally white, and 
in this disguise went on pursing their wordly avocations as merrily 
as ever. In those far-off days the word “coif”? would seem to. 
have been in common use to describe a head covering, for we find 
that in Wycliffe’s version, Exodus XXIX, verse, 6, reads thus: 
‘Thou shalt putte a coyif into his head,” a rendering which is 
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varied in the authorised version into, “Thou shalt set the mitre 
upon his head”. The coif, in this sense as a kind of hat, continued 
to be worn as the outward symbol of the decree of a Serjeant up 
to the time of the general introduction of wigs, whereupon the coif 
in its original sense shrank into a little patch on the top of the 
wig, black, with a slight edging of white, such.as older members 
of the Profession will recall having seen on the wigs of Lord 
‘Chief Justice Coleridge, Lord Esher, Lord Lindley and one or two 
others, although all these had only joined the ranks of the 
Serjeants as the then necessary step to become judges; in other 
words, none of these had ever practised as Serjeant.—L.T., 1936, 
p. 49. i 





The Black Patch.—The distinctive mark on the top of the wig 
‘of those who were Serjeants was often misunderstood; once, 
‘certainly, in amusing circumstances. The story goes that Serjeant 
Allen and Sir Henry Keating, Q.C., on leaving the Assize Court at 
‘Stafford, were seen to be talking very amicably, although immedi- 
ately before they had hada fierce forensic altercation in court. Two 
‘men who had been listening intently to the discussion in which the 
two distinguished counsel had been engaged were walking behind 
them, when one said to the other. “If you were in trouble, Bill, 
which of these two tip-top ’uns would you have to defend you”? 
“Well, Tim”, was the reply, “I should pitch upon this one”, point- 
ing to Sir Henry Keating, the Queens Counsel. “Then you’d bea 
fool!” said Bill. “The fellow with the sore head is worth six of 
tother one!”. Now the black patch, with all that it stood for, has 
long gone, along with so much else which gave a certain variety 
and distinction to the wearer who could claim a long professional 
ancestry marked out from others of his brethren.—Z.T., 1936, 
p. 49. 





Appointment as Serjeants——Just as to-day a member of the 
junior Bar cannot of his own volition attain the rank of a King’s 
Counsel—this distinction he can only obtain at the will of the Lord 
‘Chancellor for the time being—so, in the days when the Serjeants 
were a live race, the dignity was similarly obtained. In their case, - 
‘the right to confer the coif rested with the Lord Chancellor, but 
this he never exercised except on the recommendation of the 
‘Chief Justice of the Common Pleas in which court the Serjeants 
had for centuries a monopoly, On receiving notice that the appli- 
ation for the coif was successful the newly created Serjeant, 
just as the modern silk, had to incur considerable expense in 
providing himself with new professional habits, which were many 
‘and much more gaudy, if such a word may be used in this connec- 
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tion, than the silk has to acquire; but in addition to obtaining and 
paying for various multi-coloured robes, the new Serjeant had 
likewise to incur the cost of a number of rings which he was 
expected to deliver to certain dignitaries in the law as well 
as to the reigning monarch, These rings varied in size and 
content according to the status of the recipient; the higher digni- 
taries receiving rings of massive gold while the lesser donees had 
to be content with hoops of much smaller value.’ Even the chief 
usher of the Common Pleas was among the recipients, A feature 
of the rings which also deserves mention, is the fact that on them 
were inscribed mottoes. At first it seems that the motto consisted 
merely of a word, such as “Lex” or “Rex”, but in course of time 
it burgeoned out into something of a‘more poetic turn, Coke took 
as his motto “Lex est tutissima cassis”; Jeffrey’s was “4A deo Rex, 
A Rege Lex”; Serjeant Robinson, already quoted, says that his 
was “Ex Sese”, which his friends, remembering that he had 
practised for some time at the Old Bailey, suggested was intended 
for “Ex C.C.” as a memento of the fact that he had emanated 
from that criminal Court. It is said that, after Campbell’s first 
ineffectual attempt to destroy the ancient order, each of the new 
recruits, appropriately and significantly enough, took as the motto 
to be inscribed on the presentation rings the words, “Honour 
nomenque manebunt’. It was neat but not prophetic,—L.T., 
1936, p. 50. 


pap mena 


Business in ihe Lords—The notices in the Upper House 
show that, as regards legislation, its attention is first to be directed 
to Lord Luke’s Voluntary Hospitals Bill, the purpose of which is 
to facilitate the provision of treatment by paying patients of 
moderate means, and to this end to amend the law which in 
several cases creates obstacles. This Bill awaits its committee 
stage. The second reading of the Lord Chancellor’s measure on 
Coinage Offences is also down for the 4th February. Two days 
later, Lord Mottistone’s Road Traffic Billis due for second reading. 

Every constructive effort to improve road conditions should 
receive a benevolent hearing, and in this instance the introducer is 
content in a brief form of words to deal with matters which should 
not arouse violent opposition, though the Bill, as a whole, is 
perhaps open to the familiar objection that it is piecemeal legisla- 
tion. Lord Mottistone, in his first clause, requires that every 
motor vehicle should be provided with an efficient speedometer, 
and that it should be so fitted as to enable the driver to be at all 
times aware of his speed. The private car is to-day generally 
fitted with the speedometer, but there may yet be some old models 
in private use to which the clause would apply. Its application 


J 
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would be frequent enough in the case of commercial vehicles. It 
will be noticed that the Bill requires the driver “at all times” to be 
aware of his speed. It is conceived that this involves some sort of 
illumination during the hours of darkness. Possibly words could 
be added to bring this point home to fitters. It will be observed 
that the clause does not give effect to the desire expressed by some 
reformers that the speedometer should be able to show the speed 
to persons other than the driver. Such a requirement, while 
undoubtedly welcome to those who control traffic, would call for a 
very serious addition to expenses. It is presumed that “efficient” 
implies maintenance in efficiency. 

The Bill’s second clause requires that driving at such a speed, 
or otherwise, as makes it impossible to stop within the distance 
which the driver can see to be clear shall be deemed to be reckless 
driving within S. 11 of the 1930 Act, and thereby conviction 
involves endorsement and a second or subsequent conviction dis- 
qualification. It calls for a little consideration whether this clause 
is really necessary, for S, 11 has already in mind driving at a speed 
and in a manner, having regard to all the circumstances, including 
the nature of the road and the nature of traffic, “which might 
reasonably be expected to be on it.” 


The third clause deals with a trouble which occasions many 
accidents, It makes it unlawful to drive a motor vehicle on any 
stretch of road where the width of the carriage way is not at least 
double the overall width of the vehicle. It is an everyday experi- 
ence to find lorries and buses occupying so large a measure of 
room as makes it perilous to overtake them and by no means easy 
to meet them, and this is specially so where there are ditches at 
the roadside. The Bill, however, gives the Minister of Transport 
power, where grave public inconvenience would ensue, to exempt 
a stretch of road for a period not exceeding two years. Several 
questions might arise as to this proviso. There is certainly 
needed some power to enable a pantechnicon van, for instance, to 
deliver or remove furniture to or from the house of a resident in 
such a road, but it is not clear whether there should not be some 
more convenient way of securing an exemption needed only on a 
particular occasion, and one which might be limited to some defi- 
nite time for arrival and departure. The proviso, as drawn, seems 
mainly directed to recurrent rather that occasional traffic. The 
Bill certainly has in its purview matters of importance, but it is 
open to criticism in its details—L.7., 1936, p. 65. 


Law Officers and the Bench.—In the late Mr. Birrell’s Life of 
Sir Frank Lockwood we are told that that genial member of the 
‘Bar, who had attained to the position of Solicitor-General, never 
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disguised from his friends that he wished to be a judge of first 
instance. Birrell then adds that “ in these days ”—he was writing 
in 1898—“ when law officers and -ex-law officers stick like limpets 
to their posts and reversions, and can hardly be tempted to desert 
the Terrace and Grand Committee on Law of the House of Com- 
mons by any of the prizes of the Profession save the Woolsack or 
a seat for life in the Lords, it was quite refreshing to meet an ex- 
Solicitor-General whose modest ambition was to be a judge of the 
High Court, The office of a judge appealed greatly to Lockwood's 
ever-lively imagination; he had a passion for justice and fair play, 
and if he had lived to sit upon the Bench he would have approa- 
ched his work with a grave determination to do his very best.” In 
the same work is recalled the call kindly made on Lockwood during 
his last illness by the Lord Chancellor, Lord Halsbury, an attention 
which gave great pleasure to the dying man who, as he ruefully 
glanced at his shrunken frame, said, after the Chancellor had left, 
“ He must have felt I should make an excellent puisne judge ”.— 
L.T., 1936, p. 67. 





In the past.—The alleged reluctance of law officers and ex- 
law officers to accept puisne judgeships referred to in the foregoing 
extract from the Life of Lockwood, induced the present writer to 
look through the lists of Attorney-Generals and Solicitor-Generals 
as given in that extremely useful compilation, Haydn’s Book of 
Dignities, a work which it were much to be wished some heroic 
person or publisher would bring up.to date, to ascertain how the 
records bore out or disproved the innuendo as to the judicial am- 
bitions of law officers. Confining the scrutiny to the past century 
it was found that very few indeed of those official leaders so far 
forgot their dignity and their just and lawful claims as to derogate 
from them by taking a mere puisne judgeship. Several, indeed, 
never reached the Bench at all, either because of a breakdown 
in health, or by death, or by a diversion of their activities into the 
purely political sphere, and only one who had held the post of At- 
torney-General accepted a place asa puisne, and in his case this 
step was taken only for the purpose of qualifying him to go up 
higher; we refer to the case of Sir Robert Collier, who was Attor- 
ney from 1868 till 1871, when, to qualify him for being made a paid 
member of the Judicial Committee, he became for a few days a 
Justice of the Court of Common Pleas. The procedure followed, 
it will be remembered, created a good deal of angry discussion 
both inside and outside of the House of Commons, and was some- 
times described as “ the Colliery Explosion ”.—-L.T., 1936, p. 07. 
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Solicitors-General and the Bench—During the same time we 
find that several of those who had risen to the office of Solicitor- 
General were less coy about acceptance of an ordinary judgeship 
than their bigger official brethren, At the very beginning of the 
period taken, Robert Monsey Rolfe was Solicito1-General. A year 
or two later he was appointed a Baron of the Court of Exchequer, 
“but in his case this proved to be only the first rung of the judicial 
ladder, for in 1850 he exchanged his post in the exchequer for that 
of Vice-Chancellor ; that again a year later for a Lord Justiceship 
in the newly created Court of Appeal in Chancery, winding up by 
becoming Lord Chancellor in 1852—a remarkable record. Of the 
subsequent holders of the office of Solicitor-General who reached 
the Bench as puisnes we find Sir Henry Keating and Sir William 
Baliol Brett, each of whom became a Justice of the Common Pleas, 
the latter, as we all know, eventually becoming Master of the Rolls 
and Lord Esher, whom the late Lord Justice Scrutton, not long be- 
fore his own death, described in the hearing of the present writer 
as a very great judge. Of later Soliciturs-General we recall the 
late Sir Edward Clarke, who never in fact reached the Bench, but 
who might, if he had wished, have had the Mastership of the 
Rolls, but this he declined —ZL.T., 1936, p. 67. 





The Prince of Wales—According to Blackstone, “ the heir ap- 
parent to the Crown is usually made Prince of Wales and Earl 
of Chester by special creation and investiture; but being the 
King’s eldest son he is by inheritance Duke of Cornwall without 
any new creation ”. The Prince need not necessarily be an eldest 
son, and the first Prince of Wales was in fact a third son. Ever 
since, with the exception of Princess Mary and Princess Eliza- 
beth, the title has been confined to heirs-apparent. The excep- 
tions were made Princesses of Wales by King Henry VIII as 
heiresses-presumptive. No prince can be Duke of Cornwall who 
is not the King’s eldest son. In his absence the title remains in 

sreverts to the Crown,—L.J., 1936, p. 61. 





“ Age Limits’, —Strange how many good men have in these 
last days passed from us at or about the age of seventy. For men 
have not in our time grown old at three score and ten. People live 
nowadays, without labour and sorrow, to much longer years, and 
many are at their best and do their most notable work when the 
age-limit of the Psalmist has been passed. 

The Bar learned with relief that the illness of Macnaghten, 
J., was not severe. In the prevailing state of mind the report of a 
slight cold provoked some misgiving and alarm. That learned and 
just Judge is alive and well: young and vigorous in body and in 
mind, 
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ln years he is 68, tenth in seniority from the L.C.J. of the 
Judges of the K.B.D. twenty in all, counting the Lord Chief. 
Senior of the puisnes in age and service is Horridge, J., who has 
spent twenty-six of his seventy-eight years on the Bench. Second 
in seniority is Swift, J. a mere youth in years at sixty-one. In 
order of seniority, but not of age there follow Branson, Talbot, 
Mackinnon, Finlay, Hawke, Charles, Humphreys, Macnaghten, 
Du Parcg, Goddard, Lawrence, Atkinson, Singleton, Porter, 
Greaves-Lord, Hilbery and Lewis, JJ. Hilbery, J. is the infant of 
the party, being no more than 52 years, Talbot, J. is next in age to 
Horridge, J., 73. The average age of the twenty is 61—L.J. 
1936, p. 62. 





Judicial Statistics.—Sir Harry Trelawney Eve, Senior Judge 
of the Chancery Division, has seen three more years of judicial 
service than Horridge, J., though he is but one year older than his 
brother of the K. B. In order of seniority the six Judges, with 
their ages, are published as follows: Eve, J. (79); Clauson, J. 
(65); Luxmoore, J. (59); Farwell. J. (56); Bennett, J. (58); 
Crossman, J. (65), So the average age is substantially more than 
63, but less than 64. 


The five Lords Justices are still a youngish lot: Greer, L. J. 
the senior and oldest is 71. Slesser, L.J. next in seniority is of an 
age with Greene, L. J. a mere lad of fifty-two. Leslie Scott, L.J. 
is 65. The order of seniority in service, with years of appoint- 
ment are as follows: Greer, 1927; Slesser and Romer, 1929; 
Greene and Scott, 1935. Average age, not quite 62. 


Lord Wright, who succeeded Lord Hanworth as Master of the 
Rolls last year, is sixty-seven years old. 


As for the Lords of Appeal whose average age not many years 
ago was so high as to be one of the wonders of the world, they are 
now so young as to command veneration solely on their merits. 
They are seven, and in seniority of the years of life they are re- 
ported to be as follows: Lord Blanesburgh, 74; Lord Atkin, 68; 
Lord Thankerton, 62; Lord Russell of Killowen, 68; Lord Mac- 
millan, 62; Lord Maugham, 69; and Lord Roche, 64. Average 66 
or so; very young indeed for an average Law Lord.—L.J., 1936, 
p. 62. 





The Great Seal.—Although the demise of the Crown does not 
now, as once it did, involve a complete cessation of the powers of 
various authorities, including that of Parliament itself, it still of 
necessity brings about numerous changes noticeable even by the 
man in the street as, for example, the new postage stamps which in 
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due course we shall be given bearing the lineaments of the reign- 
ing Sovereign; but even more conspicuous will be certain changes 
in the domain of law and legal procedure in the eyes of the Pro- 
fession, Thus, all writs will run in the name of the Sovereign who 
has succeeded to the throne, our statutes will bear a different 
regnal title, and more imposing even than these there will doubt- 
less come ina short time a new great seal, asto which Hallam 
said that it has in the eyes of English lawyers a sort of mysterious 
efficacy, and passes for the depository of royal authority in a higher 
degree than even the person of the King. In this there may be 
something of exaggeration, although no doubt there still clings to 
this august symbol of authority a species of sacred power as re- 
presenting the formal expression of the Royal will. The great 
seal is in the custody of the Lord Chancellor; indeed, its mere 
delivery invests him with his powers. In a numberof matters 
within his own province the Lord Chancellor can direct the 
particular instrument requiring to be passed under the great seal 
to be issued on his own authority; in other cases elaborate precau- 
tionary steps are taken by signature and counter-signature to 
ensure that everything is done with regularity and with due 
authorisation. —L.T., 1936, p. 92, 





Old and New Seals.—Again referring to Liddell’s recollec- 
tions, we find under date the 3rd-March, 1900, this entry: “The 
Queen in Council to-day handed the Lord Chancellor a new great 
seal, and told him that he might keep the old one, which was the 
third made of like design since the beginning of her reign and is 
supposed to be wern out. The design of the new one is better 
than that of the old ones, but not.specially good”. The putting out 
of action, so to speak, of the old seal when it is superseded by a new 
one is effected by what is techncially known as “damasking” it, that 
is to say, by giving it a gentle blow with a hammer, after which it 
is assumed to have lost all its virtue. Most readers are no doubt 
aware of the famous contest that took place between Lord Lynd- 
hurst and Lord Brougham as to the right to the old seal when a 
new one was made in the reign of William IV. Lyndhurst was 
Chancellor on the accession of William IV, when by an order in 
Council a new seal was ordered to be prepared. When the new 
seal was ready andan order made for its use, Brougham was 
Chancellor. Who was entitled to the old one as his perquisite was 
the question in debate, Lyndhurst maintaining that it belonged to 
him as the transaction related back to the date of the first order, 
Brougham, on the other hand, contending that the point of time 
to be regarded was the moment when the old seal ceased to be 
clavis regni, andthat there was no exception to this rule. The 
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decision of this weighty matter was submitted to the arbitrament 
of the King himself, and His Majesty, following the example of 
King Solomon in a well-known cause celebre, directed the division 
of the seal into two parts, each claimant to receive one, and he 
followed this award by further directing that each part should be 
set in a splendld silver salver with appropriate devices and orna- 
ments to be presented to the late and the present Keeper of his 
Conscience as a mark of his personal respect and esteem. Need- 
less to add, this decision was much applauded, and would appear 
to have given satisfaction to the rival claimants.—L.T., 1936, p. 92, 





The Judges’ Oaths of Office-—The announcement by the Home 
Office that the law does not require that judicial officers who have 
taken the oath of allegiance and the judicial oath should again 
take those oaths on a demise of the Crown is in accordance with 
what would appear to be the correct interpretation of the Demise 
of the Crown Act, 1901, which provides that “the holding of any 
office under the Crown . . . . shall not be affected, nor shall any 
fresh appointment thereto be rendered neccessary, by the demise of 
the Crown,” for it would indeed seem an odd result if the judicial 
office, which is not to be affected in those circumstances, could not 
be exercised till the holder had taken afresh the oath of allegiance 
and the judicial oath as some writers on the subject appear to 
have argued. It may be pointed out, however, that in 1910, on 
the death of King Edward the Seventh, the Judges, as appears 
from a memorandum prefixed to the volume of Appeal Cases for 
that year, “took the oath of allegiance and the judicial oath as 
judges of King George the Fifth’. This may have been done 
ex abundante cautela, or asa personal tribute to the new monarch, 
The latter view seems to receive support from the communication 
made by the Home Secretary in 1910 to justices of the peace, in ` 
which, after informing them that they could lawfully execute the 
duties of their office without taking any fresh oath, he went on to 
say that, “it is proper and desirable that they should embrace an 
early opportunity of taking afresh the oath of allegiance and the 
judicial oath”. These two forms of oath differ notably in this res- 
pect, that in the judicial oath the judge swears to serve our Sove- 
reign Lord the King in the office, whereas in the oath of allegiance 
he swears that he will be faithful and bear true allegiance to His 
Majesty and to his heirs and successors.—S.J., 1936, p. 81. 





BOOK REVIEWS. 
Tue Law or INcomE-TAx IN INDIA by V. S, Sundaram of the 
Indian Audit and Accounts Service, Fourth Edition, 1936. Price 
Rs, 15. Published by Messrs. Butterworth & Co., Calcutta, 
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Mr. Sundaram’s Law of Income-tax in India has been looked 
upon as the leading treatise on the subject since its first appear- 
ance and the learned author deserves the gratitude of lawyers, 
judges, the Income-tax authorities and the general public for 
having found time amidst his onerous official duties to bring out a 
new edition of the work, The subject is one of complexity and 
the case-law is growing so much that a period of nearly four years 
since the appearance of the last edition fully justifies the appear- 
ance of the present. As the high quality and the scheme of the 
work are already so well known, a detailed review of the book 
is not called for and itis only necessary to say that it has been 
brought up-to-date in the light of the amendments of the law since 
‘1931 and the decisions pronounced since. We have no doubt that 
all those having to deal with the Income-tax law will derive consi- 
derable assistance from the practical and theoretical exposition of 
the subject by the author in the work under review. 


Cıvıl ECCLESIASTICAL Law, with notes on Canon Law 1935. 
Price (Calico) Rs. 2-11-0. Postage extra. Publishers: Catholic 
Truth Society of India, Trichinopoly. 

We are in receipt of Civil Ecclesiastical Law applicable to 
Christians in British India by Mr. Jerome A, Saldanha with notes 
on Canon Law by Rev, Father Aristides Macry. In this volume 
Mr. Saldanha has revised and enlarged the matter contained in 
his previous publication, Hints on Civil-Ecclesiastical Law. The 
improvements on the previous edition consist among others in the 
important enactments of the legislature on the subject being given 
as part of this book, Another important improvement is the con- 
tribution by Rev. Father Macry on Canon Law, a subject on which 
_ he is a lecturer in St. Joseph’s Seminary, Mangalore. The learned 
author has revised and brought up-to-date the earlier matter and. 
has added new chapters to the work. We have no doubt that the 
work will be found useful to those interested in the subject. 


Taer INDIAN Arms Act MANUAL by Rai Bahadur G. K. Roy, 
1.5.5. (Retd.), Ninth Edition, 1935. Price Rs. 6-10-0. 

This book gives the Indian Arms Act of 1878, the Indian 
Arms Rules of 1924 with the rules and orders of the Government 
of India, and the local Governments, the Explosive Substances Act 
of 1883, the Indian Explosives Act and the Explosive Substances 
Act of 1908 with notes thereon. This manual is written by the 
learned author who had first-hand working knowledge of the sub- 
jects on which he has written. The work has already gone 
through nine editions and will, we feel confident, be useful to 
those interested in the subject. 
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“THE SYSTEM OF TRIAL BY JURY-—-A RETROSPECT 
AND AN ANALYSIS. 


The system of trial by Jury is one devised with the object 
of facilitating the administration of civil and criminal justice. 
The most general description of the system would appear to be 
to say that under ita body of laymen, ‘Jurors’, the number of 
whom varies from 5 to 23 are associated with the regular 
judges or magistrates the jurors giving their verdict on ques- 
tions of fact. The Judge lays down the law and also deter- 
mines what are the questions of fact; he also explains the 
bearing of the questions of law on the facts before them; the 
verdict of the ‘jurors’ is generally final and can be disregarded 
only under stringent conditions. In some countries such as 
India and France, the system is entirely excluded from 
civil cases; while in England, the British colonies and the 
United States of America, it is applied both in civil and 
‘criminal cases. 


There has been a great deal of controversy among 
scholars as to the exact origin of the system. Some claim for 
it a Welsh origin; others assert that it is the product of Anglo- 
Saxon legal genius; yet others say, it has a Norse origin, 
‘coloured by the influence of the Danes. A common north 
‘German origin is also claimed for it; while finally, it is said 
it has a Norman source, and herein, it is said to have been, 
according to different scholars, inspired by the usages of the 
‘canon law or to have been imported from Asia, after the 
‘Crusades or to have had a Slavonic origin. 


But there is a fair consensus of opinion that the system 
had its real germs. in the practicé of the kings who, for their 
K 
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own purposes, generally sent out into the country their officials 
—‘missi’, as they were called—, for the purpose of ascertain- 
ing and defining royal rights, mainly fiscal, with the help of 
people selected from the particular localities. The most 
curious factor, however, about the system is that it gained its 
distinctive development only on the English soil, so much so, 
that it has come to be regarded by the superficial observer, as 
an original English product, which was copied later by the 
European countries, as several other English institutions were. 


In England, the history of its development has been 
steady and uniform. Roughly, the process may be divided into 
three stages. The first, which may be called the Chrysalis 
stage, began after the Norman conquest. The great inquisi- 
‘tion, known as the Domesday Survey was only an application, 
on a grand scale, of the Carolingian practice, but, did not in 
any sense, introduce or foster the system. The distinctive 
features of the system, as it is known to us, were, however, 
introduced in England only in the time of King Henry II. 
The Assizes of Clarendon 1164, and of Northampton 1176, 
definitely established the system òf sending out justices in eyre- 
in-iter to the counties which were divided into ‘circuits’ for 
the purpose of obtaining answers to the Interrogatories specified 
in their commission, on the sworn local testimony of neigh- 
bours selected by the Sheriff, after a long winded process. 
Possessory Assizes and the Grand Assize were introduced and 
methodised. Glanvill and the Iter of 1194—the Articles of 
Visitation—throw a flood of light on these matters. The 
assizes came, in Civil cases, as a great boon and as a rational 
method of getting justice to a people who were distracted by 
the barbarous system of trial by ordeal and trial by combat. 
In criminal cases, the Jury of presentment reported, on their 
personal knowledge, the names of offenders and the offences 
committed to the Judges on circuit. All these institutions 
involved the continual and systematic use of the Juries. But 
still the system was very imperfect. Some points are worth 
noting:—(1) The Jurors were still witnesses and spoke to 
things of their own knowledge; they, had not become judges. 
(2) In criminal cases, even after the Jury spoke to the guilt of 
the accused, the latter had still to take the ordeal till 1216, 
when it was abolished by the Lateran Council, in 1215, and 
afterwards, the trial by battle, until this was abolished by 
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statute, in 1819, after the famous case of Ashby v. Thornton 
(3) All the same, we find that in this period, what was origin- 
ally a royal or a ducal privilege becomes gradually a national 
institution, a popular privilege, so much so that within such a 
short time after the Assizes of Clarendon and Northampton, 
we find in the great Charter provisions to the effect that no 
man shall be tried, except by his ‘peers and that the circuits 
shall be held annually, and not only once in 7 years or at the 
freak of the King. 


The second period which may be called the formative 
stage witnesses two important things :— 


(a) Change of jurors from mere witnesses to Judges, 


(b) Evolution of the petty, as distinct from the grand or 
indicting Jury, 

(c) What is involved in the first the induction into the 
Jury of persons other than those who have a mere personal 
knowledge of the matters in issue. These changes, however, 
came, as with all English institutions gradually but steadily. 
As it became increasingly difficult always to obtain persons 
having local knowledge it became usual to co-opt with them 
other persons also, under the practice of ‘afforcement’. In 
course of time, these latter became separated and thus was 
evolved the ‘petty Jury’, a body of men distinct from the 
Grand or accusing Jury, who decided the matter on evidence 
led before them. This change is said to have occurred, accord- 
ing to one writer, about the middle of the 14th Century. But 
we find Sir John Fortescue, Chief Justice to King Henry VI, 
stating that the process was not complete in his time. The 
use of Juries had however become normal in civil cases, the 
process being dated from the time of King Edward I. But we 
still find greatly disturbing factors. 


(1) Jurors frequently give false verdicts and are punished 
by the issue of the writ of attaint which involved the forfei- 
ture of their goods: this writ was finally abolished by Statute. 


(2) Jurors are also fined for giving verdicts against 
Judges, a practice which was finally declared illegal, in Bushell’s 
case. | 

(3) Jurors are constantly dealt with, for corruption. 
Various acts are passed to meet this evil; they are the 
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‘Embracery Acts’ known to history. And occasion is taken of 
these facts, by King Henry VII to set up the infamous Star 
chamber, which functioned without Juries and dealt out rough 
_ and ready Justice. But these disturbing factors do not stem 
the main tide which is one of steady progress. 


The last stage may. be described as the stage of perfection. 
In this period, we find a systematic attempt to carefully 
regulate the system by Statute. In the reign of the Stuarts, 
we find that whenever the Attorney General filed his informa- 
tion, the Grand Jury was dispensed with. In 1819, the Statute 
declared trial by battle as illegal; in 1833, the writ of attaint 
was abolished. In the reign of King George IV, the Statute 
laid down in detail the qualifications of jurors. It is in the 
reign of Queen Victoria, however, that we find the carrying 
out of a planned and organic scheme to place the system on a 
permanent basis. That reign initiated an era of great and 
beneficent legislative activity. The Supreme Judicature Act 
set up the High Court of Judicature with its 3 divisions 
The Common Law Procedure Act of 1854 settled once for all 
the questions of procedure. The circuits were systematised. 
The law as to the petty sessions and quarter sessions was 
consolidated. The County Court’s Act laid down that in all 
cases before county courts, where the issue involved more than 
5l, a jury was to be empanelled. The Chancery practice of 
dealing without a jury, except at the discretion of the Judge was 
legalised. The differentiation between petty cases which could 
be disposed of, without a Jury and other cases involving more 
serious offences which had to be tried by a Jury was affirmed. 
Finally, the Juries Act of 1870 consolidating and amending the 
Statute of King George IV laid down in detail rules as to 
‘qualification and empanelling of jurors. All these various legis- 
lative measures thus systematised and methodised the provisions 
relating to the modern jury system, as it is now known to us. 


It will thus be seen that the history of the system has 
been one of gradual but steady development. An institution 
which was originally a royal or. ducal privilege has become a 
national ‘institution; it has been placed on a Statutory basis. 
In the hands of the English lawyers, it has lost its original 
purposes. . Whereas the jurors in former days were selected 
because of their personal knowledge, no such criterion exists 
now. Similarly, whereas jurors were at the beginning mere 
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witnesses, they are now Judges; the jurors try cases; it is 
their verdict that, subject to stringent conditions, decides the 
case and binds the Judge. Thus instead of being merely 
ancillary and an aid to the administration of Justice, they 
have, in the process of evolution, practically become Judges 
themselves, legally able to pronounce verdicts, in civil and 
criminal cases. By the “side of the Judges recruited by law 
from men having special qualifications, the English legal 
genius has evolved, under the development of the 
Jury system, a body of laymen who practically dictate to 
the salaried Judges the judgment which they ought to pro- 
nounce. Whether such a development is good or desirable, 
whether, the existence of Judges being considered an absolute 
necessity, there is not an unnecessary duplication of the judi- 
cial machinery, these are all questions which will have to be 
pondered over and answered. But one thing is clear, and it 
is the universal feeling that the jury system is considered a 
great bulwark of popular liberty, evolved by a freedom-loving 
people and calculated to maintain unimpaired the freedom of 
the citizen from executive and judicial caprices. 


The distinctive features of the Pe system may be 
stated as follows :— 


(1) The system obtains both in civil and criminal cases, 
(2) In civil cases, itis not universal; thus cases in chan- 


cery are tried without a jury except where the Judge orders 
otherwise, A l 3 


(3) In criminal cases, petty offences are tried . without 
Jury; but a Jury is always empanelled in trials at quarter 
sessions and before the High Court, 


(4) Also, in criminal cases, there are 2 Juries (i) the 
Grand or the indicting Jury and (ii) the petty Jury, 


(5) Unanimity is essential in the latter case; in default 
the Jury may be discharged; in the Grand Jury, a verdict of 
12 out of 23 isnecessary. The principle of unanimity, which 
is now acclaimed as the special feature of the British system, 
dates, according to Prof. Maitland, from the days of King 
Henry VI but according to the learned contributor to the Ency- 
clopaedia Britannica, from the days of King Edward III, 


(6) Juries have, by law, power‘to determine matters of 
fact only; and it is of the greatest consequence to the laws of 
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England and to the subject that these powers of the Judge and 
the Jury are kept distinct and the Judge determines the law, 
and the Jury the fact, 


(7) Jurors must have some property qualification, which 
is regulated by Statute, 
(8) The verdict of the Jury is asa rule binding on the 
` Judge and can be ignored only by a Court of Appeal, in strictly 
specified circumstances. 


In Scotland, the history of the system has been much the 
same, as in England. Civil cases were excepted, until a Statute 
in the reign of King George III applied it to civil cases also. 
But in criminal cases, the number of jurors, is 15; and a 
majority verdict, is always allowed. Verdicts in criminal 
cases in that country are of 3 kinds:—‘Guilty’, ‘Not Guilty’ or 
‘Not Proven’, which last implies a moral stigma on the accused. 
In the United States of America, the constitution introduced 
the system. There also, civil cases were originally excluded; 
but a later amendment brought them also within its ambit. 
But in that country, unanimity is essential-for the verdict. 


In France, the system was introduced later, certainly only 
after the close of the 15th century. In that country, civil cases 
are not tried by a jury. In criminal cases, there is no system 
of Grand jury; nor is the principle of unanimity essential for 
the verdict; a majority verdict is sufficient. 

In Ceylon, the system appears to have been introduced in 
1812: much on the same lines as in England. But there are 
diverse views on the efficient working of the system. 


, The British advent in India brought with it, in its wake, 
the introduction of almost the entire body of English legal 
principles and institutions. Along with them, the jury system 
also was introduced, but on a cautious and limited scale. A 
flood of light is thrown on this subject by the Government of 
India Report of the years 1890-7 on the working of the jury 
system in India. Sir Thomas Munro is reported to have said 


“The introduction of (the system) ought not to be considered as an ex- 
periment which may be abandoned on the occurrence of an unforeseen 
obstacle, but which though, local at first, is to be steadily and systematically 
pursued, until it shall be everywhere established”. : 

The system was introduced into the country for political 
reasons. As Birdwood J, of the Bombay Court observed, 


“The system was introduced more for political reasons than in the hope 
of securing thereby an improvement in the administration of justice”. 
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This statement is to be found in the learned Judge’s 
answer to the Government requisition, in the inquiry of 1890-7. 
In the course of the same inquiry, the Government of Bombay 
appears to have said, 


“In this country, the jury system is looked on with pride by the pretty 
large class whose idea of progress consists in the limitation of English insti- 
tutions and it appeared, i 


to the same Government, 


“that it was a distinct benefit to have the odium of apparently harsh 
decisions taken off from the shoulders of the official class”. 


The Governor of Bengal, while conceding in his despatch 
that there was almost an approach to unanimity in the con- 
demnation of the system observed that as, 


“it (the system) had been introduced and prized asa rudimentary begin- 
ning of giving power to the people—it was inadvisable to withdraw it”, 


Early in the 19th century, the system was introduced in 
a tentative form; in Bombay, by Reg. XIII of 1827, in Bengal 
by Reg. VI of 1832 and in Madras, by Act VII of 1843. The 
object of these provisions was “ to associate native assessors”, 
with the Judges in the Courts of sessions but the opinions of 
these native assessors were in no way to be binding on the 
judge who was free to deliver his judgment, unfettered. 


For the first time in India, the Criminal Procedure Code 
of 1861 authorised the introduction of the system, throughout 
British India on an universal basis, the extension to be at the 
option of the Local Governments. In the Mofusil, the normal 
procedure was to be trial with assessors, unless the Local 
Government directed trial by Jury, in the High Court, the 
normal procedure was to be trial with a Jury. Again, under 
the Code of 1861, verdicts of the Jury were to be final, except 
on questions of law. In 1872, the Code was amended on an 
important point. Mofusil Sessions Judges were authorised 
thereafter, in cases where they disagreed with the verdict of 
the Jury, to reserve Judgment and submit the records to the 
High Court. The later Code of 1882 consolidated the whole 
of the pre-existing provisions as to procedure, with modifica- 
tions which are not material to the subject on hand. Simi- 
larily, the Repealing and Amending Act of 1923 did not 
introduce any modifications material to our purpose. 

The above is a sketch outline of the history of the system 
in India. The distinctive features of the Indian system may. 
be set forth as follows :— 


‘ 
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(1) The system is entirely excluded from civil cases. 


(2) In criminal cases, it is applied only to sessions 
cases. 


(3) And in sessions cases, in the mofussil, the trial is, 
save in specified cases, to be trial with assessors, whose,opinions 
„are in no sense binding on the Judge; and in cases of trial 
with assessors an appeal always lies, on questions of fact as 
well as of law, Thus the essential feature of the jury system, 
the comparative finality of the jurors’ verdict is not accepted 
as a universal principle in the Indian system. 


(4) Even in cases of mofussil trials with a jury, appeals 
are allowed in cases, where a point of law is involved. But 
even then, the court of appeal will not interfere, unless, 


(a) there has been a misdirection by the Judge and 
(b) it appears to the Court of appeal that there has been 
a misunderstanding, by the Jury, of the law, as laid for them 
by the Judge. 
; (5) There is no grand Jury in India; but the system of 
trial with assessors is in force, on a very extensive scale, a 
special product of Anglo-Indian Jurisprudence modelled on the 
English system of the aid of nautical assessors in Admiralty 
cases, but with the very important difference that, while the 
English assessor is an expert, this Indian assessor is not an 
expert, but a person, with the same qualifications as the 
Indian Juror. 


(6) The principle of unanimity which is rigorously applied 
in England is not held with the same sanctity in India. In the 
mofusil majority verdicts are normally, though not always, 
binding on the Judge. In the High Court, the Judge is bound, 
only when the Jury is unanimous, or 6 out of the 9 
jurors agree; otherwise he can disregard the verdict. 


(7) There is no property qualification for an Indian 
Juror; all males over 21, unless excepted, are bound to serve 
on the Jury. In practice, yat any rate in Madras, it is left 
to village officers to send up to the District Magistrate, names 
of such persons, asare, in their opinion, fit to serve on the jury 
or as assessors. 


16. The similarities between the Indian and the English 
system are as follows :— 
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i. In India as in England, the Judge lays down the law 
and decides what are the questions of fact which the Jury, 
should decide; the Jury decides the questions of fact, the Judge . 
also explaining to it the bearing of questions of law on the 
points of fact to be decided. < 


ii. In both countries, the jurors are always males; the 
the exceptional case in England of juries of matrons does not 
obtain in India. 


iii. In both countries, jurors are selected not for their 
personal knowledge of the matters in issue, which at the pre- 
sent day would appear in both countries to bea: disqualifigetion. 
They are persons living within the cotitity in England or, in 
India in the District or other specified division, within which 
the cause of action has arisen. l 


_ Reference may now be made to the fainiliar subject 
of merits and demerits of the system. Firstly, as to the merits 
so eminent an authority as Sir. J. Stephen notices that there 


are three distinct merits :— 1. 


-q. The system is considered more just than ial by a 
Judge. ‘ ‘he 
ti. It interests a large number of persons in the admi- 
nistration of justice and makes them responsible for it; it 
makes justice popular. 


wi. It places the Judge in a position in which his 
powers may be most effectively used for the public service a 
sort of guide and adviser to those who are ultimately to decide, 
a sort of moderator. 


In his history of the criminal law, the learned jurist gives 
a further reason, the merit of expediency; this may be taken 
as No. iv. 


‘au. It is hardly necessary to say that to Judges, in 
general, the maintenance of trial by Jury is more important 
than to any other members of the community. It saves judges 
from the responsibility which, to many men, would appear 
intolerably heavy and painful of simply deciding on their own 
opinion on the guilt or innocence of the prisoner, If a judge 
sums up for conviction and the jury convict, they share the 
responsibility. 

L 
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And a fifth merit is mentioned. 


v. It is a great bulwark of popular liberty. It em- 
bodies, in an active form, the principle that a man is to be 
tried by his peers ‘Judicium parium’, by his country ‘Judicium 
patrium. 


With the greatest deference, each of the above men- 
tioned arguments may be easily answered. 


i. The first statement itself concedes that the system 
appears to be just. 


ti. This reason may be true, but one must have regard 
to its actual working. The exponents of this argument have 
really in mind the days of old, when in the ancient city states, 
the people themselves were the judges. But they seem to 
forget that modern conditions are entirely different. The 
complexities of modern life, not to speak of the resultant com- 
plexity of modern legislation has necessitated the appointment 
as judges, of men of special training and qualifications. As 
Candy J. of Bombay observed ‘such an argument may be a 
plank for the orator in the public platform but has hardly any 
further merit.’ One is ‘tempted to recall the grim words of 
Shephard J. of Madras ‘Doubtless there will be erroneous and 
unjust verdicts; but that is the price which has to be paid for 
the institution’. The question really depends on what matters 
more. Is it popular justice or real justice? There can be no 
doubt about the answer. There can be no doubt that the 
chances of error are far less in the case of trials by trained and 
qualified judges than in the cases of trials by jurors. 


iii. The third argument has been sufficiently answered. 
In addition, it may be asked whether in order to ‘educate’ a 
haphazard set of men to do ‘justice’, we must have a costly 
system of judges at all. But judges donot in fact merely 
advise. It is they who are to decide what are the questions 
of fact and to explain the legal points as bearing on the ques- 
tions of fact. It is really a deplorable thing to observe how 
much time and energy, judges have to waste in trying to make 
an ad hoc assembly of laymen to understand the complexities 
of a difficult case, to unravel its manifold complications and to 
enable these to decide questions of fact, after properly under- 
standing the law on the point. On the argument, judges have 
to abdicate their legitimate function of ‘judging’ and instead 
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have to undertake the wholly uncongenial task of making real 
‘judges’ out of bad material. 


iv. Asregards the point, if any judge feels it intoler- 
ably heavy and painful to decide a criminal case, it is better 
he is relieved of the job than to compel him to work at an 
uncongenial task. The argument seems, with respect, to be 
crude. If judges appointed by lawto administer justice, fight 
` shy of shouldering that responsibility, it seems to be impos- 
sible to make them stand on their legs, by any amount of but- 
tressing. Ifthe judge has to pass a harsh sentence, there is 
no reason why he should hesitate to do so; the decision is none 
the less just and according to the law of the land. The argu- 
ment pre-supposes that the law of the land is really harsh or 
unjust. If that is so, the remedy lies in suitably amending the 
law and certainly not by asking others to share the ‘responsi- 
bility’ of carrying out the law. The argument may have 
some force in countries newly conquered by an alien power, 
and can have absolutely no foundation in the case of countries 
where the judiciary is recruited from men of the soil and from 
a specially trained body of persons. 


v. There is no sufficient merit in this KN either. 
It may have some force in case of times of commotion, when 
the executive comes into clash with the people, but can scarce- 
ly have any force in normal times. The argument may be 
answered best by citing a passage from the report submitted 
by Mr. Beveridge, a District Judge in Bengal, (later, Beve- 
ridge J.) to the Government. ‘Those who praise the jury 
system for protecting life and liberty seem to forget that some 
of the worst cases recorded in history were jury trials. It was 
juries who condemned the acctised in the Popish plots and in 
other infamous State trials in Charles II’s time. It was 
jurymen who gave verdicts of the Bloddy Assizes. If it be 
said that in these cases, the judge and not the jury was to 
blame, still what became of the bulwark’. 


As for the argument based on ‘trial by peers’, it might have 
had some force in the days of Feudal despotism, when justice 
was arbitrary and capricious. It hasno special advantage in 
these days, when you have got a trained-body of judges, and 
a codified body of laws supported and elucidated by binding 
precedent to help them. And after allis it really the jurors 
who ‘decide’ in almost all cases? Except where the jurors are 


a. DE 
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perverse, the judge really dominates the will of the jury, by 
his careful and considered summing up. If that is so, where is 
the theory of trial by peers’? And in no sense is the juror the 
‘peer’ of the accused, unless it be that as between non-officials, 
each is a peer of the other. 
Now as to the demerits of the system. 

‘4. Political and other prejudices of the jurors. There 
is a well-known story that in the famous Daniel O’Connels. 
case, one juror said: 


“I would have sooner eaten my boots than find the Liberator guilty of 
: anything”, ` 


ui. Inefficiency. 
“The system rests on a mistaken assumption that the weighing of 
evidence is not an art and that any fairly educated man can decide on a 
witness’s credibility as well as the most experienced judge. No one is likely 


to draw a particular inference rightly, even as one who is drawing such 
inferehces all his life” (Beveridge, District Judge, Bengal). 


(ae taelficlency will become very serious in complicated 
cases, where there are quite a number of facts in issue, or 
when there are a number of accused with quite different facts 
about éach, in which cases even trained judges will sometimes 
experience great difficulty in sifting the facts and arriving ata 
just decision. 

it. The insistence on the principle of unanimity which 
sometimes causes a great strain to the jurors—a fact severely 
animadverted on. 

w. chances of corruption, There can be no doubt 
that such chances are practically nil, in the case of judges, ` 

v. It only hampers the administration‘of justice; it always 
jin if, and defeats justice, where juries are perverse. 

' The principle of finality of the jurors’ verdict which 
is ene inflexible in the English practice very often causes 
injustice. 

` vit. ; It causes sometimes a feeling of helplessness in 
* judges and this may sometimes develop into even a sense of 
irresponsibility. t 
viii. The system is an unnecessary duplication of the 
judicial machinery. Ev concesso juries cannot themselves and 
4 will not be allowed solely to try and decide cases.. Why then 
# should there be an unnecessary encumbrance? 
The catalogue may be extended; but it is unnecessary to 
à do so. To these abovementioned defects, apart from the 


| 


s 
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defects flowing from the Indian Legislation which need not be 
mentioned here, are some defects peculiar to India, e.g. 

i. Want of good material. 

ti. Caste and social prejudices. 


It may be asked, finally, whether in the face of so` 
many defects, there is any justification for the continuance of 
the system. It has some times been said that it has a real 
democratic basis. Apart from the question whether everything 
democratic is good, is the system really sor It may be that 
jurors are selected by lot and the field of selection is very 
wide. But do the jurors really decide? As has been already 
stated, it is judge who controls the jury. It is he who decides 
the question which the jury has to give its verdicton: it is he 
who explains the bearing of law on the question of fact to be 
decided. And in this way, the judge is in an infinitely 
superior position of advantage. Though in theory, he advises 
(he it is, who, except in rare cases, really delivers the verdict; 
the jury is only his mouth piece, where then is its alleged 
democratic basis? Where then also is the justification for 
this superfluous very often distressingly mischievous 
appendage? B A 

Again is it a real bulwark of popular liberty? History 
shows that juries have sometimes been guilty of the most 
monstrous verdicts? Does it conduce to a better admistration 
of justice? The answer must be a plain, no. It may very 
often retard justice; but it certainly does not help justice; 
most certainly, it does not facilitate its administration. 
Very often, it acts as a stumbling block. Is the system entitl- 
ed to any veneration because of its great age? Certainly not. 
Its present form could not have been even dreamt of by the 
monarchs, No, not even by King Henry II of England. Is it 
expanding? Again, the answer is no. Even in England, its 
foster country, it is getting out of fashion in civil cases. 


If the system has thus no antiquity to boast of, if dt has 
no real democratic basis, if it is not a real bulwark of popular 
liberty and worst of all, if it does not conduce to a better 
administration of justice but very often retards it if it does 
not defeat it, what then is the justification for its continuance? 
It is difficult to explain the apparently genuine enthusiasm of 
its exponents. Even the warmest supporters of the system 
will shudder, if a proposal were made to remove all judges and 
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direct the trials of all cases only by jurors, unaided by 
judges. They will be the first to cry down such a proposal. 
These enthusiasts are really paying homage to mere fetish; 
it is the spirit of unreasoning conservatism that is partly 
responsible for such an attitude. The jury system if it 
has ever been useful and conducive to justice, has now 
outlived its usefulness. It only remains to give ita decent 
burial. 


In India, owing to some Providential dispensation, the 
system is entirely excluded from civil cases. If civil cases 
involving millions of money can be safely entrusted to judges 
acting without a jury, there seems to be absolutely no justifica- 
tion for applying a different rule to sessions cases: 

“Tt can hardly be asserted that from the Judicial point ef view, the 
method of investigation which has been found most effective in civil cases is 
not also the best for criminal cases.’ (Per The Chief Secretary to the 
Government of Bombay.) | 

The action of the legislature in making such a provision in 
respect of criminal cases presupposes one of two things, either 
a lack of confidence in the ability of judges to properly dispose 
of criminal cases unaided, or the existence of a grandmotherly 
feeling for the ‘nervous’ judge. On either supposition, the real 
remedy lies not in the introduction of the jury system nor in 
extending it but really lies in the recruitment of the proper 
personnel. But there is really no basis for either supposition. 
The Indian litigant is not enthusiastic over it; if a referendum 
were taken, his real attitude can be easily ascertained. Nor it 
is believed, are the judges in favour of the system, which, 
without helping them, only embarasses them and places them 
ina position of lamentable helplessnes. If a questionnaire 
were issued, they would, in fact, be the first to recommend the 
abolition of such a mischievous and vicious system. The 
argument that the system is a bulwark of popular liberty has 
absolutely no force in this country, because it is never employ- 
ed in political cases. Thus that argument also fails. ‘May we 
not edrnestly hope for the early advent of the day when the 
matter will be considered in its true perspective and criminal 
cases also will be placed on the same footing as civil cases, thus 
leading to the entire abolition of the system in this country? 


S. SRINIVASA RAJAGOPALACHARIAR, 
Advocate, Palamcottah. 
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CRITICAL NOTE. 


T. S. NARAYANA AIYAR AND OTHERS V. THE CO-OPERA- 
TIVE URBAN BANK, LtD., TINNEVELLY JUNCTION THROUGH ITS 
SECRETARY AND ANOTHER, (1935) 69 M.L.J. 726. 


The above decision is a very important pronouncement on 
the construction and interpretation of S. 51 of The Madras 
Co-operative Societies’ Act (Act VI of 1932) involving, as it 
does, serious consequences which vitally affect the interests 
of all Co-operative societies in this Presidency. The section 
deals with certain classes of disputes relating to co-operative 
societies and has been enacted by the Legislature with the 
object of providing a separate form for the cheap and summary 
settlement of disputes arising in regard to the business of co- 
operative societies without recourse to the costly and protract- 
ed litigation of Civil Courts. Clauses (a) & (b) of the section 
refer to “Members” while clause (c) thereof refers to 
“Officers, Agents or servants”.of the society. Directors of a 
co-operative society being “Officers” as defined in the preli- 
minary portion of the Act, are governed by clause (c) of the 
section. The question raised in the case under review is 
whether past or ex-directors come within the purview of 
clause (c) of the section. 


His Lordship Mr. Justice King, who decided the case, held 
that past directors were not governed by Cl. (c) of S. 51, 
relying on the absence in Cl. (c) of the word “past” which 
was specifically mentioned in Cis. (a) and (b) of the section. 
S. 49 of the Act was also referred to by His Lordship in this 
connection in contirmation of his view on the ground that the 
words “past Officer” were specifically used in that section. 

With the greatest respect to the learned Judge, I humbly 
ventire to submit that the construction placed by His Lordship 
on the scope of Cl. (c) of S. 51 is narrow and necessarily 
gives rise to many vexed questions in the practical working of 
co-operative societies. l 

Above all, it may be pointed out that there isa wide gulf 
of difference between the members and directors of a co- 
operative society with regard to their respective responsibilities 
in relation to the society. While, no doubt, it is true, in a 
sense that the members of a society are generally responsible 
for the proper working of the society, their responsibility, 
however is limited in its scope, when compared to the special 
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and heavy responsibility that lies on the shoulders of the 
directors, in whom the entire management and administra- 
tion of the society are admittedly vested. This special 
responsibility of directors of co-operative societies, being ` 
too well known, every director must be deemed to ‘be 
fully alive to the grave responsibility that attaches to 
all his acts done by him as director of the Society, before 
taking upon himself the onerous duties of his office. It is 
therefore but fair to presume that the legislature considered it 
unnecessary to repeat the ward “past” in the case of directors 
in clause (c) of the section, while it took care to make specific 
mention of it in the case of members in clauses (a) and (b) 
of the section, clearly implying thereby that all directors past 
as well as present were, from the very nature of their office 
and the special incidents attaching to all their official acts,. 
a fortiori equally liable. 


S. 49 of the Act referred to by His Lordship, no doubt 
contains the word “past officers”, but does not help us in any 
. way as that section, in terms, refers only to specific cases of 
fraudulent misappropriation and breach of trust on the part of 
directors and the mention of the word “past” in that section 
cannot therefore serve as a guide to the interpretation of 
section 51—a section totally different in its scope and applica- 
tion. His Lordship himself feels the difficulty for, he says, in 
the latter part of his judgment as follows :— 


« Prima facie I would have been inclined to hold that 
clause (c) would apply were it not for the fact that in Ss. 51 
and 49 specific reference is made to (past members and) past 
Officer ”. 


The view of His Lordship, if followed, will lead to a 
curious anomaly in the present case under review, namely, the 
case against the five ex-directors (out of six directors) will 
have to go before the Civil Court while the case against the 
one remaining present director will have to be decided by the 
Registrar unnder S. 51 of the Act, with the undesirable possi- 
bility of a conflict of decisions, between two different tribunals 
on the same point. Besides, the one advantage of arbitrat’on 
under S. 51 of the Act—the cheap and summary settlement of 
disputés relating to the business of co-operative societies—will 
be denied to all co-operative societies which will certainly find 
it impossible to bear the heavy burden of a costly and prolonged l 
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litigation in Civil Courts. Further, consequent on the adoption 
of His Lordship’s view there will be very serious troubles 
created in the internal administration of societies, for, nothing 
would be easier for a dishonest director who apprehends the 
slightest trouble in the society with regard to his management 
of the society, than to immediately resign his office, successfully 
vevade the speedy trial of the arbitration Court, effectively 
drive the society to the Civil Court with all the heavy expense 
and long delay attendant upon it and thus put the society to 
‘unnecessary and unwarranted loss. 

In view of the several considerations above set forth it is 
Tespectfully submitted that it is highly desirable that the 
Legislature should make clause (c) of S. 51 of the Act quite 
clear by inserting the word “past” before the words “Officer, 
-agent or servants of the society” in clause (c) of S. 51 of the 
‘Act at an early date and thereby remove all possible conflict of 
views with regard to the construction and interpretation of 
ithe section. 


V. KRISHNA MOHAN. 





SUMMARY OF ENGLISH CASES 


Great WESTERN RarLway Company v. West MIDLAND 
"TRAFFIC AREA LICENSING AUTHORITY, (1936) A.C. 128. 


Licence—-Motor car—Application fora B licence under Road 
and Rail Traffic Act 1933—Goods carrier—Whether licence must 
be limited as to area of user—Powers of licensing Authority— 
Writ of certiorari issued by Divisional Court—Court of Appeal 
reversing the ‘Divisional Court—If should proceed by writ of Proce- 
dendo and Supersedeas. 


A firm H. L. Ltd., applied for a B licence (limited carrier’s 
licence) in respect of two motor vehicles... They described the 
nature of their business “Furniture removing and delivery of fur- 
niture”, and districts or places between which the vehicles will 
‘normally be used as “Birmingham, Wolverhampton, Sutton, 
Hagley”. The Licensing Authority granted a licence for 2 vans 3 
1/4tons. Furniture and Household effects any distance”. The 
‘G. W. Ry. Co., obtained writs of certiorari etc., for the quashing 
of the licence from the Divisional Court. The Court of Appeal 
allowed an appeal against that order of the Divisional Court. 

Held, (by the House of Lords affirming the Court of Appeal) ` 
that the application for licence was considered by the Licensing , 
Authority which thought fit not to impose any. condition or restric- 

M 
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tion as to area. It was entirely within its discretion whether he 
should do so or not and if it should so grant in its discretion an 
unrestricted licence, it cannot be questioned by a writ of certiorari 
as there is no lack of jurisdiction or excess of jurisdiction. 

Per Lord Atkin :—The effect of a judgment of the Court of 
Appeal reversing a decision below was that the decision below 
became as though it had never been pronounced”. It was therefore 
not necessary for the Court of Appeal to have proceeded by a writ 
of procedendo and also by a writ of supersedeas in order to get the 
matter put right. 





CORPORATION OF Lonpon v. Lyons Son AND Company, (FRUIT 
Broxers), Lrmrrep, (1936) 1 Ch. 78. 

Market—Owner of market arbitrarily refusing Bermain to 
defendant to sell—Defendant carrying on auction sales in the 
neighbourhood—If carrying on a rival market—Right to use by 
public of market for auction sales—Injunction if can be granted 
restraining defendant from holding auction sales nearby. 


The corporation were the owners of a market and auction 

sales were being held within the market. In 1929 the corporation 
leased out a building within the market to a Fruit Exchange Asso- 
ciation, The lessee wanted to incorporate a term in the lease that 
the lessees should be given the sole right to sell by auction in the 
market, and though the corporation was willing to assure them that 
their right will not be infringed, they refused to put it in as a 
written provision in the lease. In conformity with that assurance 
and though there was spare room, the corporation consistently 
refused to consent to the holding by any person of any sale by 
auction outside the building or within it, except by one or other of 
the companies forming the lessee Association. The defendant 
began to hold auctions in premises close by notwithstanding the 
refusal by the corporation. Thereupon the corporation filed a 
suit for an injunction restraining the defendants from so holding 
auctions, on the ground that it “constitutes the levying of a rival 
market, or is otherwise a disturbance of its rights as market 
owner”, f ; 
Held, that in the E A the injunction cannot be 
granted, If a person holds auction sales of commodities usually 
sold within the market within the prescribed distance of the 
market, and on an authorised market day, he by so doing levies a 
‘rival market; but different considerations apply where there is a 
right to sell within the market by auction and there is a refusal of 
all facilities for the exercise of such right, whether on the ground 
that there is no room within the market or arbitrarily when there 
is in fact sufficient room within the market. 


in 


LXX] THE MADRAS LAW JOURNAL. . “99 


It is settled law that an obligation is cast on the owner of the 
market to provide convenient accomodation for all who are desir- 
ous of buying or selling within the market and any person entitled 
to sell in a market can sell in whatever manner he may select, 
whether it be by private treaty or by public auction. If there is 
no available room within the market for a person to carry on the 
business of selling his goods there, it is a good defence to an action 
for disturbance of the market to plead want of accomodation. The 
same defence must be available toa seller if, while there is acco- 
modation within the market, the market owner denies all access to 
the market for that purpose to a person desirous of selling, who 
makes proper application for the necessary facilities, and offers to 
pay the proper tolls and dues in respect of sales effected. The 
corporation cannot charge the defendant with setting up a rival 
market or disturbing his market, when the action of the defendant 
is due to its own arbitrary conduct, with due consideration of his 
duty to a member of the public. 





In re PEEL, TATTERSELL v. Pee, (1936) 1 Ch, 161. 


Deed—Consiruction—Marriage settlement by father of bride- 
groom—Covenant to pay ennuity—Infant child of marriage—Trust 
to apply or pay “for or towards his or her (child) maintenance, 
education or benefit” —If trustee could accumulate income. 


On the occasion of the intermarriage of O.P., with the respon- 
dent V. J., H. P. the father of the bridegroom O.P., executed a 
deed of covenant with V. J., that if the marriage should take place 
and if O. P,, should die in the lifetime of H. P., thenif and solong 
as any issue of the intended marriage should be living, but not 
otherwise, the said H. P., would during the remainder of his life 
pay 1000/ per year by quarterly payments, to trustees under the 
deed in trust for V. J., so long as she remained the widow of O. P. 
and thereafter upon trust to or for the benefit of children of the 
intended marriage. If such child should happen to be an infant, it 
was to be applied for or towards his or her maintenance education 
or benefit in such manner as the trustee should think fit. The 
infant defendant was the only issue of the marriage. V.J., married 
again in 1927. The husband died. The custody of the infant was 
committed to his mother and she claimed to be paid the annuity, 


Held, that the trust is a compulsory one to apply the whole 
fund for the maintenance, education and benefit of the infant and 
the trustees have no power to retain any part of the fund so as to 
accumulate for the benefit of the infant after he comes of age, 
Such a procedure would involve retention, not Ba aa of the 
: fund and bea breach of trust. 
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In re A debtor (1936) 1 Ch. 165. 

Bankrupicy—Bankruptcy Act, 1914, S. 5, sub-S. (3)—Deed 
‘of assignment—Petitioning creditor—Participation of in the deed 
—If can rely on the assignment as an act of Bankruptcy. 

A meeting of the creditors of the debtor was held in June 
1935 and at that meeting a project was put forward of having a 
‘deed of arrangement. One of the petitioning creditors T suggested 
that a nominee of his should be a joint trustee with another. That 
did not find acceptance with the other creditors. In his presence 
and with his tacit acquiescence the name of T was put on the com- 
mittee of inspection. He did not sign the deed of arrangement. 
Later T refused to serve on the committee. l 

Held, that on these facts he must be held to have taken suffi- 
cient part in the proceedings which led up to the execution of 
the deed so as to preclude him from relying on that very deed as 
an act of bankruptcy. It is not necessary that he should have 
taken an advantage under it. It is sufficient cause for refusing to 
make an order granting the petitioning creditor relief on the 
ground of the deed having been executed, if it appears that the 
petitioning creditor was himself a participator or sharer in bring- 
ing the deed into existence. 

Ex parte Stray, L.R. 2 Ch. 374 followed. 





In re Maclver’s SETTLEMENT. MacIver v. Roe, (1936) 1 
Ch. 198: 105 L.J. Ch. 21. | 

Settlement—Preference shares in a company held by trustees 
under the settlement—Arrears of dividend—Scheme by which in 
dieu of arrears certain ordinary shares were allotted to trustees— 
If such shares form part of income or capital, 

Mrs. Maclver made a, settlement under which certain shares 
were settled upon trust to pay the income to the settlor’s daughter 
Mrs. R during her life, and in the event of her predeceasing her 
husband to her husband for life, and subject thereto for the benefit 
of the children of the marriage. Mr, and Mrs. R are living with 
three children, The original shares were sold and proceeds invested 
in certain preference shares in R.T. & Co., Ltd. By the articles of 
association the preference shareholders are to be paid off in full in 
priority to the ordinary shares in the event of a winding up, but 
have no right to any further share in the assets. For seven years 
no dividends were paid on the preference shares. The company 
therefore arranged a scheme, approved by Court and passed by the 
shareholders, under which the preference shareholders waived their 
conditional right to arrears of dividend,.and the ordinary share- 
holders surrendered certain shares so as to reduce the value of the 
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ordinary shares from 1/ to 6s. 8d. and the shares so surrendered 
were distributed among the preference shareholders. towards 
arrears of dividends. In pursuance of this, the trustees under the 
settlement received a large holding of ordinary shares. 

Held that such ordinary shares’belonged to the tenant for life. 
If the company had paid dividends sufficient to wipe out the 
arrears, the whole thing would have belonged to the tenant for life 
as income and it cannot make any difference that instead of cash, 
it was in the form of ordinary shares, 





Inve, Hopcson. NOWELL v. Frannery, (1936) 1 Ch. 203: 
105 L.J. Ch. 51. 

Will—" My money’—£state including cash and National Sav- 
ings certificates-—If certificates pass under the bequest—Extrinsic 
evidence if admissible to construe the expression. 


By her will a testatrix bequeathed “my money to F and N 
equally divided.” The gross value of the estate was 14381 3s, 11d 
and it included National Savings certificates of the value of 
6211. 13s. 1d.-and some war stock purchased before the date of the 
will, 

Held, that unless the Court can find something which justifies 
its giving a more extended meaning, a word in a will must be 
given its primary meaning. Money primarily only denotes cash, 
that is to say actually money, money at a bank at call and accord- 
ing to decisions, money in deposit at a bank. But these certificates 
cannot be classed under those heads, though it is true, that by 
giving notice, the money which has been lent to the Government 
will be repaid to the lender. ; 

“The duty of the Court in the first place is to read the will 
itself. The Court is bound in the first instance to read it, giving 
the words used their primary and proper meaning. The Court is 
then entitled to look at the surrounding circumstances. If 
the surrounding circumstances are such that the words 
of the will, if construed in accordance with their primary 
meaning, are not apt to apply to any of the circumstances, 
to see whether the Janguage used is capable of some meaning other 
than its ordinary meaning not for the purpose of giving effect to 
what the Court may think was the intention of the testator, but for 
the purpose of giving effect to what the intention of the testator is 
Shown to be from the language used having regard to the sur- 
rounding circumstances. In other words, the Court is not entitled 
to disregard the language which the testator has used in order to 
give effect to what the Court may think to have been the intention, 
but the Court is entitled to say that the words which the testator 
has used were not intended to have their primary meaning if the 
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surrounding circumstances are such as to lead inevitably to that 
conclusion.” i 





In re. Hecror WHALING Limirep, (1936) 1 Ch. 208. 

Company—Companies Act, 1929, S. 117—-S pecial resolution— 
“Not less than 21 days notice” in S. 117—Meaning of—Articles of 
association of company—Regulation of notice by—How far can 
override 5. 117. 

Notice convening the meeting of a Company was dated 8th May 
and it convened the extraordinary general meeting on 30th May. 
The notice was posted on 8th May and was therefore by virtue of 
its articles of association deemed to be served on 9th May. 
Art. 139 provided that “where a given number of days’ notice or 
notice extending over any other period is required to be given, the 
day of service shall be counted in such number of days or other 
period,” 

Held, that the notice was not enough under S. 117 which 
requires “not less than. twenty one days’ notice.” The phrase 
21 days means 21 clear days exclusive of the day of service and 
exclusive of the day on which the meeting is to be held. Rex v. 


Turner, (1910) 1 K.B. 346 and Chambers v. Smith, 12 M. & W.2 
followed. 


A company cannot by its articles curtail the length of time 
which Parliament has said must elapse between the date on which 
notice is served and the date on which the meeting is held. 





Inre, ANCHOR LINE (HENDERSON BrotHers)Limirep, (1936) 
1 Ch. 211. 


Contract-—Sale of Goods—Sale for a deferred price, price 
payable by instalments—Compulsory winding up of purchaser com- 
pany before full price was poid—Effect of—If property in goods 
had passed to purchaser. 

By a contract the purchaser A. L. Co, agreed to take over a 
crane etc., for a deferred purchase price of 4000/. and until the 
completion of the purchase they agreed to pay the seller interest 
and depreciation at the rate of 350) per annum for the first two 
years and 450] per annum for the next two years and 400/ per 
annum thereafter. In the meantime the purchaser was to have 
entire charge of and responsibility for the crane in every respect. 
The purchaser made regular quarterly payments amounting to . 
1400/ but by then a compulsory order for winding up A. L. Co. 
(purchasers) was made by the Court. The Official Receiver 
sold to a third party “all the moveable plant machinery cranes of 
every description”....belonging to the old company.” 


LXX] THE MADRAS LAW JOURNAL. 103 


Held, that this was a case of an unconditional contract for the 
sale of specific goods, payment of the purchase price for which is 
to be deferred until the purchasers are in a position to carry out 
the contract. The property in the crane therefore passed on the 
making of the contract to the purchaser A. L. Co. The original 
seller is not therefore entitled to the crane. 


Fenper v. Mitpmay, (1936) 1 K.B. 111. 

Public Policy—Promise by a married man io marry a lady 
after decree nisi by his wife for divorce and before decree made 
absolute—Breach of—If promise enforceable. 

The plaintiff, a young woman, met in 1930 the defendant, who 
was then married. In 1932 the defendant told the plaintiff that 
he would marry her if and when his wife divorced him and sexual 
intercourse thereon took place between them. Later the defend- 
ant’s wife petitioned for divorce alleging adultery between her 
husband and the plaintiff. Decree nisi ‘was passed in January 
1933, and in February and April 1983 the defendant promised to 
marry the plaintiff after the wife’s decree nisi was made absolute. 
The decree was made absolute in July but afterwards the defend- 
ant refused to marry the plaintiff and in 1934 married another 
woman, The plaintiff thereupon filed a suit for damages for 
breach of promise to marry. 

Held, by the Court of Appeal (Greer, L.J. dissenting) that a 
promise to marry made by a man married to the knowledge of the 
plaintiff, is unenforceable as a legal contract inlaw on the ground 
that the entertainment of such an action, based upon such an 
agreement, would be contrary to public policy and there is no 
difference for this purpose that the promises were made after the 
decree nisi for divorce and before the decree absolute. l 

Per Greer, L.J.—“Morality decency and public policy are in 
favour of his answering in the affirmative and promising, as the 
defendant did, that as soon as it should become lawful for him to 
do so he would by marriage regularize the irregular union he had 
formed, and that this contract should be held binding in law. The 
chance of a reconciliation with the petitioning wife isso remote 
that I think it may be disregarded.” 





KIMBERS AND COMPANY V. INLAND Revenur COMMISSIONERS 
(1936) 1 K.B. 132. 

Stamp duty—Contract for sale of a vacant plot—Contempora- 
neous contract to build by vendor on completion of purchase—Sale 
effected as per contract—Stamp duty payable on sale deed—I} on 
the value of the site or site plus house. 


f 
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A deed purporting to be a conveyance or sale of a plot of land 
for 500/ was executed on 4th March 1935 in pursuance of a con- 
tract for the sale of land entered into on 28th January, 1985. On 
the same date as the contract for sale, there was another contract,. 
which was expressed to be conditional on completion of the pur- 
chase of the land, for the building by the vendor on the above plot 
of land of a house for the price of 1350} payable by instalments.. 
On the date of the sale deed, that is on 4th March, 1935, the house 
was partially erected also and towards that the purchaser paid 3001. 
The purchaser applied to the commissioners for their opinion on 
the question of stamp duty payable on the sale-deed, setting forth 
the above facts. The commissioners contended that this was a 
single transaction for sale of land with a house on it and that 
therefore the duty payable was as on 18501, 


Held, that there were two distinct contracts one absolute and. 
the other conditional. The parties contemplated and intended that. 
there should first of all be a sale of the plot and then when that 
sale had been completed, that a house should be built on the site by 
the vendor. The accident of the vendor being the builder of the 
house cannot make a difference. The conveyance has therefore to: 
be stamped on 5001. basis. It cannot be assessed at 5001, plus 300. 
paid then for the house, as the partial erection of the building was. 
only an accidental circumstance in that the building company, 
having confidence in. the purchaser, had gone on to the land and 
begun to build before it had actually been contemplated under the 
contract that it should do so. 


ANKERS v. BARTLETT, (1936) 1 K. B. 147. 


Gaming—Metropolitan Police Act (1839), S.44——Refreshment 
' shop—Game or automatic machine—Game involving skill and not 
unlawful—Game played for money—If an offence under S. 44. 


Mr. S. A. the defendant was the keeper of a premises, which 
were kept by him asa place wherein refreshments were sold and 
consumed within the meaning of S. 44 (1) of the Metropolitan 
Police Act, 1839. There was upon the premises an automatic- 
machine upon which customers played by putting two pence into a 
slot, andif played with some skill, it would eject from a slot a prize 
to the player. Otherwise the player would lose the money he put 
into it. ' 

S. 44 of the Metropolitan Police Act 1839 provides that “every 
person who shall have or keep any house, shop room, or place of 
public resort within the Metropolitan police district wherein provi- 
sions, liquors, or refreshments of any kind shall be sold or consum- 


LXX] THE MADRAS LAW JOURNAL. 105 


ed. .and who shall. „knowingly suffer any unlawful games or any 
gaming whatsoever” therein shall be liable to a penalty. 


Held, that the question is not whether the working of this 
machine involved skill, but whether it was “gaming” within the 
meaning of S. 44. Expression ‘any gaming whatsoever’ goes. 
farther than ‘unlawful games’ and takes in also lawful gaming. 


Lonpon County Councin v. ROYAL ARSENAL CO-OPERATIVE. 
Society Limirep, (1936) 1 K. B. 154. 


Sale of Food (Weights and Measures) Act, 1926—S. 4 sub-S. 
(2)—Prepacked butter for sale—Packages purporting to be ““Llb. 
nett”—Weight some days later when in shop found less—Material 
time for weighing—When butter put in packets or when sold— 
“Made up for sale’—M eaning of. i 


“ In the respondent’s shop were a number of boxes of prepacked 
butter for sale, each packet being marked “31b nett”. On 22nd 
March 1932 an inspector of weights and measures entered the shop 
and weighed the packets. They were all found deficient in weight 
by about 3 drams per package. The manager of the shop pleaded 
that they were weighed at his shop on 18th Marchand packed with 
the correct weight. It was found that the scales in the shop were 
also correct. The inspector preferred an information against the 
respondent before the Justices who held that ‘made up for sale’ in 
S. 4 refers to the act of putting the article in its package ready for 
sale and that the prosecution had not proved that when made up 
for sale, that is when packed, the packets were not correct in weight 
and dismissed the information. 


S.4 sub-S, (2) says, “A person shall not sell or have in his 
possession for sale any prepacked article of food (including 
butter)..unless (a) the article is made up for sale in quantities of 
two ounces, or..in multiples of half a pound up to a limit of four 
pounds. .” 


Held, on a case stated by the Justices, that the person who is 
being protected by the Act is the buyer and it is no satisfaction to 
him to be told that when packed it was half a pound, when actually 
he is getting 30z. short of the purported weight. The test is to be 
applied at any moment of its being in the seller’s possession. The 
plain meaning of the section is that a person is not to have in his 
possession for sale a prepacked article of food unless the article 
or food then and there is in a condition of being made up for sale 
inthe proper quantity and not that it was made up some time 
before and that it was then all right. 

N 
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Owen v. Sykes, (1936) 1 K. B. 192: 105 LJ.K.B, 32. 

Damages—Appellate Courts powers on the question of quan- 
tum of damages— When an award of damages by a trial Court can 
be interfered with in appeal. 

The plaintiff, who was 39 years of age and was a practising 
physician and surgeon, met with an accident from the defendant’s 
motor coach through the negligence of the defendant’s servant and 
sustained severe injuries. It was found to be a terrible and per- 
manent injury affecting the amenities of the doctor’s life for the 
rest of its duration. The doctor wasa good athlete. This injury 

“necessitated the doctor to employ a decent assistant in his practice, 
The trial Judge tried the case without a jury and awarded damages 
of 10,0002. 

Held, on appeal, that an appeal from a decision of a Judge 
trying a case without a jury with regard to damages is a rehearing 
of the case and if the Court hearing the appeal should be satisfied 
that the assessment of damages was made on a wrong principle, it 
ought to re-open the question of damages and decide what the 
proper damages should be. But the court will not interfere with 
the estimate of damages unless the learned Judge took an errone- 
ous view of the evidence as to the damage suffered or made some 
mistake in giving weight to evidence that ought not to have affect- > 
ed his mind, or in leaving out of consideration something that 
ought to have affected his mind. The appellate Court must, be 
satisfied that in assessing the damages the Court acted upon some 
wrong principle of law or that the amount awarded was so 
extremely high or so very small as to make it, in the judgment of 
the appellate Court, an entirely erroneous estimate of the damage 
to which the plaintiff is entitled. The mere circumstance that the 
amount given is one -which the appellate Court would not itself 
have given as a trial Court, would not justify the appellate Court’s 
interfering with the trial Court’s award. 


` 





BARTLAW v. Evans, (1936) 1 K. B. 202. 


Practice—Approbate and reprobate—Ex parte judgment— 
Application by defendant for time to pay—Extension of time 
granted—If can subsequently apply to have the ex parte judgment 
Set aside, 

The plaintiff filed a suit for about 1241]. and as the defendant 
did not appear on the due date, though the writ was served on him 
personally, judgment was passed ex parte on 24-9-35, The plain- 
tiff’s solicitor wrote to the defendant informing him that the judg- 
ment had been obtained against him and calling on him to pay over 
the decree amount to obviate execution, On the 26th the defendant 
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approached the plaintiff and requested him to grant time for pay- 
ment and seven days time was granted. On 3rd October the defen- 
dant then applied to have the judgment set aside. The Judge in 
Chambers set aside the judgment. i 


Held, on appeal by Slesser and Scott, L.JJ. (Greer, L.J., dis- 
senting) that as in answer to the defendant’s request the plaintiff 
stayed his hand, it is not possible for the defendant having obtain- 
ed this advantage on the basis that he would not dispute the validity 
of the judgment, now to come forward and ask the Court to set it 
aside upon the plea that he has a defence on the merits or that 
there are facts entitling him to defend, Having approbated the 
judgment in order to obtain the benefit of delay, he should not be 
heard to say that it should be set aside. As the matter goes to the 
root of the application, the plea can be taken in appeal notwith- 
standing the fact that it was not taken before the Judge in 
Chambers. 


‘ 


Duncan v. JONES, (1936) 1 K.B. 218: 105 L.J.K.B. 71. 


Police—Public meeting—Right to prohibit—Apprehension of 
breach of peace. 


When the appellant was about to address a meeting in a public 
street, a constable there told the appellant that a meeting could not 
be held there. But when in defiance of it, he got into the box and 
started to address the people who were present there, the respon- 
dent (policeman) immediately took her (appellant) into custody, 
to which she submitted without resistance. It was not alleged that 
there was any obstruction of the highway or of the access to the 
training centre nor was it alleged that the appellant or any of the 
persons there present either committed, incited or provoked any 
breach of the peace. A few days before the appellant had address- 
ed a meeting and following that there was some disturbance. It 
was found that by reason of that the policeman apprehended a 
breach of the peace if the meeting should be held on that day and 
it was for that reason he prohibited the meeting. 


Held, that English law does not recognise any special right of 
public meeting for political or other purposes. The right of 
assembly is nothing more than a view taken by the court of the in- 
dividual liberty of the subject. It is the duty of a police officer to 
prevent apprehended breaches of the peace and as it was found 
that it was while he was doing so as part of his duty that the 
appellant obstructed him, the appellant was guilty of unlawfully 
obstructing the, policeman when in the execution of his duty, 
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Jutson v. Barrow, (1936) 1 K.B. 236: 105 L.J.K.B. 106. 
Medical practitioner—Unregistered and not legally qualifed—. 


Use of title “Manipulative surgeon’—If an offence under S,40 
Medical Act 1858. 


Where a person who was not registered under the Medical Act 
1858, whose name never appeared in the medical register, who did 
not hold and had never held any medical degree, and who was not 
a legally qualified medical practitioner within the meaning of the, 
Act, put up a plate, outside his premises and on his car, bearing the 
words “Captain H. Barrow, M. M. Manipulative Surgeon”. 


Held, he is guilty of an offence under S. 40 of the Medical Act 
1858. The respondent has chosen the word “surgeon” the meaning. 
of which is and is intended to be clear to the man in the street, and 
the attaching to it the words “manipulative” does not show that. 
he is an unqualified practitioner. ; 





GUTSELL v. REEvE, (1936) 1 K.B. 272, 

Limitation— Agricultural worker—C ontract of employment— 
Wages fixed at less than minimum. statutory wage—Claim for 
difference between statutory wages and contract wages—Whether 
S.3 of Civil Procedure Act 1833 applies or S.3 of Limitation Act: 
1623—Period of limitation 20 years or 6 years—Claim, if a statu- 
tory debt claim or a claim under contract. 

Under S. 3 of the Civil Procedure Act, 1833 period of limitation. 
for “actions of covenant or debt upon any bond or other specialty” 
is 20 years and under S. 3 of the Limitation Act 1623 the period 
of limitation for “actions of debt grounded upon any lending or 
contract without specialty is six years. 

The plaintiff G was employed by the defendant R as an agri- 
cultural worker for a period between June 1925, and May 1927 
under an express arrangement between G and R at wages of 22s a 
week, The minimum statutory wage for agricultural workers under 
the Agricultural Wages (Regulation) Act, 1924 was 30s and from 
October 1925,31s. G left the employment in May, 1927. He 
brought this suit on Ist June, 1935 claiming that he was underpaid 
during that period by 39} 8s 6d being the difference between the 
wages he act ually received and the statutory minimum wages. , 


Held, that the action was barred under S. 3 of the Limitation 
Act 1623. Assuming that the claim is in debt, the claim is not a 
claim upon a statute to make it an action of debt upon a specialty 
within the meaning of Cork and Bandon Ry. Co. v. Gorde, 13 C.B. 
826 but a claim under a contract of employment only one term of 
which. is, as it were, reconstructed by striking out the rate of wages. 
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-from the contract, where it is lower than it ought to be, and by 
inserting the proper rate of wages in accordance with the statute. 

Cork & Bandon Ry. Co. v. Gorde, 13 C.B. 826 distinguished 
as a case where the whole scope of the rights and duties and liabi- 
lity arose under the statute and nothing else. 





OFFER AND ANOTHER V. Minister or Hearta, 105 L.J.K.B. 6. 

Housing Act 1926 and 1930—Declaration of an area as a 
clearance area—Preliminary inquiry regarding the area without 
notice to house owners there—Declaration of area as clearance area 
—Objections thereto—Public enquiry reobjections—If declaration 
vitiated by reason of prior inquiry without uotice. 


A clearance order was made by the local authority under the 
Housing Act 1930 with reference to an area. 4. After the order was 
made the applicants, who owned a number of houses there took 
objections to the order in accordance with the statutory provisions 
to the Minister and the Minister caused then a public local inquiry 
to be held by one of his inspectors D. Objectors were then given 
an opportunity to appear and present their case. It was elicited 
at the inquiry that before the area was declared as a clearance area, 
‘C the senior housing inspector of the Ministry had visited the area 
without giving notice of the same to the occupants and that his 
report had possibly encouraged the corporation to declare the area 
asa clearance area. Onthat ground the applicants applied to 
quash the order declaring it a clearance area as they had no 
opportunity to present their case during the preliminary visit. 

Held, that in dealing with these matters the Minister is acting 
in a semi-judicial capacity and once the objections have been heard, 
‘and the report has been made, the Minister js not entitled to hear 
one side in the absence of the other. Before this semi-judicial 
inquiry stage is reached there is nothing wrong in a Minister trying 
to find out through his men or.corporation’s reports if prima facie 
the properties are stich as were included in clearance orders by 
other local authorities and at that stage he is acting administra- 
tively. That does not bind the Minister or the person holding the 
inquiry to any opinion on the objections that may be filed by the 
objectors when later on notice is given to them, 





Burnett Vv. Burnett, (1936) P.1: 105 L.J.P.D. & A, 1. 

Divorce—Marriage—Judicature (Consolidation) Act 1925—~ 
S,192—Marriage settlement during -first marriage—Subsequent 
marriage—Power of appointment under first settlement—Ante-nup- 
tial settlement in contemplation of second marriage—Dissolution of 
second marriage—If settlements can be varied under S. 192. 
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In 1925 during his first marriage, the husband executed a 
post-nuptial settlement and again executed another in 1927 during 
the same marriage by bringing into the settlement further property. 
Neither of these settlements purported to bein consideration of 
marriage. That marriage having been dissolved, he married the 
petitioner in June 1929 and there is no issue of this marriage. In 
June 1929, a few days before this marriage, he executed a subsidi- 
ary settlement under powers conferred by the first settlement. The 
second marriage was dissolved by a decree in October 1934 and in 
November the wife applied for a variation of the three settlements 
under S. 192 of the Judicature (Consolidation) Act 1925. The 
Registrar held that there was no jurisdiction to vary the settle- 
ments under S. 192 because (1) the first two settlements might be 
regarded as postnuptial settlements as regards the first marriage 
but neither of them was madein contemplation of or on account 
of the second marriage in respect of which this application to vary 
was made and (2) that the third settlement was clearly an ante- 
nuptial settlement in contemplation of this second marriage, but as 
it was executed in exercise of the power of appointment under the 
first two settlements, it must stand or fall with them. 

Held, (by Court) that in order to bring S. 192 into -operation, 
there must be a marriage which is the subject of the decree of 
divorce, and it must be in contemplation of: this marriage and 
because of this marriage that the settlement was made. It cannot 
be that the legislature intended a spouse of existing marriage to 
contemplate a second marriage so as to be able to execute a settle- 
ment which is ante-nuptial as regards such contemplated, marriagé, 
although at the time being he or she is married, and therefore 
incapable of entering into a second marriage. at that time. The 
first two settlements could not therefore be varied. As regards 
the third, the effect of varying it will be to vary it in such a way 
that in the result the principal settlements are also varied although 
they are not under S. 192 and hence it cannot be varied also. 

Hargreaves v. Hargreaves, (1926) P, 42 followed. 

Prinsep v. Prinsep, (1929) P. 225 and Jamion v. Jamion, 
(1929) P. 235 (n) distinguished. 





Simon v. Simon HOGARTH, Preston AND SHAW (HUNTLEY 
WALKER AND NURICK INVERVENING), (1936) P. 17: 105 L.J.P.D. 
A. 14, 

Divorce—Evidence—Deceased Surgeon's certificate—Certi- 
ficate made in course of duty—If admissible to prove adultery, 

A husband S charged his wife with adultery. The wife and 
the corespondents countercharged the husband petitioner with 


+ 
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committing adultery with a married woman, N who intervened 
and denied adultery. N sought to let in evidence a certificate of a 
surgeon who had examined her at the material date, though not in 
respect of the present proceedings, The surgeon was dead. She was 
taken to him by a solicitor who gave evidence. The assistant and 
successor to the surgeon produced the memoranda and proved the 
handwriting of the certificate and of the memoranda. 


Held, that the exception to the rule that evidence must be 
given in open Court and subject to cross examination is limited to 
cases in which it was the duty of the deceased to do a particular 
thing and to record the fact of having done it; there was no duty 
cast on the surgeon to record the result of his examination or 
to hand to the solicitor a writing stating what the result was.. No 
doubt he did that in pursuance of a contract, as any one would 
give an opinion in pursuance of his profession. The certificate 
was therefore not admissible. 


Dacuisu v. Dacis, (1936) P. 49. 

Divorce—Adultery of husband—Decree nisi for dissolution— 
Application by wife to vary it into a decree for judicial separation 
—Court, if can so substitute, 


After a decree nisi for divorce was passed, the wife 
(petitioner) applied to the Court to vary the decree pronounced 
for dissolution of marriage by substituting a decree of judicial 
separation, as she felt it would be more beneficial to the children 
of the marriage: 

Held, that the Court had power to so order a substitution of 
the decree. f 





JOTTINGS AND CUTTINGS. 


Authors and Libel—-A number of distinguished men and 
women of Letters wrote last week to the Times proposing drastic 
changes in the law of libel. They made several arguable points. 
The first was, in substance, a complaint that the law as laid down 
in Jones v. Hulton, (79 L.J.K.B. 198) should be altered so that no 
action for libel should lie unless the plaintiff can demonstrate that 
the defendant actually intended to refer to him. There is some- 
thing to be said for the suggestion, and the powerful judgment of 
Fletcher Moulton L.J., in the court of Appeal in that case gives 
support to it. In the end, however, that famous decision laid down 
the law as. it stands to day. We donot feel that the men of letters 
state the law fairly when they say that the courts will accept, on 
the point of identification evidence of the ignorant, the misinform- 
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ed, the malicious or even of blackmailers, It must be proved that 
.Teasonable and fairminded men would take the defamatory words 
as referring to the plaintiff. In Jones v. Hulton this was in fact 
well established by evidence in the Court below. Another change 
proposed was that the Judge should be able to award damages to 
‘defendants if he thinks the action was brought without probable 
cause, This would be a big change, and we are not at present dis- 
posed to support it. We know that weak libel actions are not 
uncommon. So long as the Courts are open to the public, nothing but 
the direct action of the Legislature can stop them. For the present - 
we can only wish the authors good fortune in their campaign--which, 
“we suppose, will be carried to westminister.—L.J., 1936, p. 198. 





The Minister for Defence--The most obvious comment on 
the appointment of Sir Thomas Inskip, the Attorney-General, to 
the newly created post of Minister for Defence is that if any 
matter of administration requires to be particularly well done, it is 
‘best to choose a lawyer to do it. A lawyer is trained in his profes- 
sion to study details, to assess them at their real value, and to 
grasp principles. And he has to go a step further and co-ordinate 
details with principles. The outstanding instance is Lord Haldane, 
‘who in 1905 left a large and lucrative practice at the Bar to become 
Minister for War, and created the Expeditionary Force, and then, 
asa reserve, the Territorial-Army; to receive finally from Earl 
Haig after the war the tribute: “The greatest secretary of State 
for War England has ever had”:. Praise for Sir Thomas Inskip, 
when it comes, will have to take a different form, for he has no 
predecessor, and whether he will have successors depends—to 
refer to Lord Haldane again—on. whether the European states, in 
their search for Collective Security and peace, attain to the Higher 
Nationality on which he spoke at Montreal in 1913, quoting from 
'Grotius: “May God write these lessons—He who. alone can—on 
the hearts of all those who have the affairs of Christendom in 
hand”. To bring this up to date, these persons themselves, or 
their representatives, are now assembled in London, or with the 
assembled in London, or with the Council of the League of 
-nations.—1936, L.J., 197, 





Effect of the Libel_—With regard to the second point mention- 
-ed in the preceding pargraph, the learned judge intimated that the 
-court could find no support for the theory in any judgment that it 
was incumbent on the prosecution to adduce proofs of the kind 
‘suggested and already indicated. On the contrary, the law 
wemained what it was stated to be in 1912 by Lord Mansfield, C.J., 
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in Thorley v, Lord Kerry, 4 Taunt, 355, where he said: ‘There is 
no doubt that this was a libel, for which the plaintiffin error 
might have been indicted and punished; because, though the 
words impute no punishable crime, they contain that sort of im- 
putation which is calculated to vilify a man, and bring him, as the 
books say, into hatred, contempt, and ridicule; for all words of 
that description an indictment lies”, Du Parcg, J., in Rex v. Wicks, 
stated that it was of interest to observe that the question in the 
case just mentioned was whether an action for damages could he 
brought in respect of words for which it was not doubted that an 
indictment would lie, and the learned judge noted that it was re- 
cognised at the beginning of the eighteenth century that libel was 
an exception to the general rule that mens rea was necessary to 
constitute a criminal offence—see Rex v. Walter, 3 Esp. 21—S.J., 
1936, p. 214. 


Literary Libel_—In the course of a letter which appeared 
recently in The Times over the names of a number of well-known 
authors, criticism is directed against, and interesting suggestions 
are made for the reform of, the law relating to what is described 
as literary libel. The comparative ease with which one who thinks 
—or asserts—that he recognises himself in some fictional character 
can support an action for libel and throw upon the defendant the 
trouble and cost of disproving ‘the allegation is commented upon 
with the suggestion that no action should lie without proof that 
the defendant intended to refer to the plaintiff, and that damages 
other than nominal damages should now be awarded except to the 
extent that actual damage is proved to have been sustained. A 
further suggestion is that all actions for libel should be tried by 
the judge alone, juries being, it is thought, too easily influenced in 
-certain directions and not sufficiently alive to the importance of 
protecting the freedom of literature in general and the right to 
express unpopular views in particular, So long as the judiciary 
temains as at present, independent of. the executive, there is, of 
‘course, much to be said for the foregoing opinion, but if that 
independence were in any way threatened, the significance of the 
right to trial by jury, particularly in regard to the free expression 
of views inimical to the government of -the time should not be 
forgotten, Reverting to the letter, another suggestion is made 
that, with a view to discouraging the bringing of “Obviously 
flimsy or conspiratorial” actions the court should be empowered 
to award in a summary manner, at its discretion (and in addition to 
costs), a sum for damages to the defendant wherever the circum- 
stances are similar to those in which an action for damages for 
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malicious prosecution lies. It is not contemplated that such a 
power would often be exercised, but its mere existence would, it 
is urged, have a salutary effect in cases where an action had been 
launched for some indirect or improper motive and without 
reasonable or probable cause.—S.J., 1936, p. 214. 





The Regulation of Pedestrians.—It may be of some interest 
shortly to note the reply recently sent by the Minister of Transport 
to the suggestion made by the Company of Veteral Motorists, of 
which Lord Elibank is Chairman, to the effect that pedestrians 
who ignore traffic signals and so obstruct motorists should be 
prosecuted, Mr. Hore-Belisha pointed out that there is at present 
no legal obligation on pedestrians to obey the indications given by 
traffic signals, and intimated that there were certain objections 
towards binding them to the same observance of light signals as is 
required from the motorist. It would, he continued, be rather 
absurd if, particularly during the night hours, at a junction where 
there is little or no traffic at all, the pedestrian had to wait on the 
footpath until the signals changed. Drivers had a great advantage 
over pedestrians in one respect. They did not have to wait in 
"such circumstances because with the vehicle operated system which 
is now in common use, an approaching car causes the signals to 
‘change if there is no cross traffic. In the not infrequent cases 
where signals are set for long periods in favour of main road 
traffic and change only if traffic approaches from a side road, 
pedestrians might have to wait a matter of minutes before they 
could cross a deserted road.—S.J., 1936, p. 214. 





Criminal Libel.—The recent case of Rex v. Wicks, reported in 
The Times of 18th February, where the Court of Criminal Appeal 
upheld a conviction and sentence of twelve months’ imprisonment 
for defamatory libel concerning a solicitor, throws light upon a 
number of questions relating to the law of criminal libel to which 
short reference may be made here. Criminal libel is, of course, a 
misdemeanour at common law and under Ss. 4 and 5 of the Libel 
Act, 1843. The essence of the offence as compared with the wrong 
for which only a civil remedy is available is that the publication 
(which need not be other than to the person libelled) calculated to 
cause a breach of the peace. Thus, in Reg v. Adams, 22 Q.B.D. 66, 
where a conviction for sending a letter to a young woman vilifying 
her moral character was sustained, Lord Coleridge, C.J., said “the 
sending of such a letter to the person to whom it was sent might, 
under the circumstances of her position and character, reasonably 
or probably tend to provoke a breach of the peace on her part, or 
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on the part of those connected with her”. .Rex v, Wicks indicates 
that while there may be some cases in which juries may properly. 
refuse to convict on the ground of the trivality of the offence, it 
is not incumbent on the prosecution to prove that the libel is one 
unusually likely to provoke the wrath of the person defamed, or 
that such person is unusually likely to resent an imputation on his 
character. On the first point, reference. was made by. Du Parcq, J., 
who delivered the judgment of the court, to well-known passages 
in “Hawkins’ Pleas of the Crown” and in the judgment of Reg v. 
Labouchere, 12 Q.B.D, 320, as emphasising the fact that a criminal 
prosecution for libel ought not to be instituted, and, if instituted, 
would probably be regarded with disfavour by judge and jury, 
when the libel was of so trivial a character as to be unlikely either 
to disturb the peace of the community or seriously to affect the 
reputation of the person defamed. The case last mentioned 
indicates what is required to support procedure by way ofa 
criminal information as opposed to indictment in cases of defama- 
tory libel.—S.J., 1935, p. 214, 


The Story of a Leading Case.—Last week the Court of Appeal 
was wrestling with one of the many problems that arise out of a 
constructive total loss of a vessel and all that that involves, and in 
the course of the discussion many references were made to the 
well-known case of Rankin v. Potter, a famous litigation which 
ran the gamut of the courts up to the House of Lords, where the 
noble peers sought the advice of a number of the judges on what 
was admittedly a difficult question of insurance law. Lawyers, 
particularly those who specialise in the Commercial Court, are 
naturally mainly interested in the decision from the purely profes- 
sional point of view ; but those who like to know something of its 
inner history may have their curiosity gratified if they will turn to. 
the Jottings of an Old Solicitor, by the late Sir John Hollams, who. 
was engaged in the case for the plaintiff. In the Court of Common. 
Pleas, Mr. Justice Willes delivered a very elaborate and learned. 
judgment in favour of the defendant. An appeal was taken to the 
Exchequer Chamber, and in due course, the appeal was listed for 
the day, While counsel and solicitors were waiting for the judges 
coming into court, Mellish, who was counsel for the defendant, 
asked Sir John (then Mr. Hollams) if he would consent to the 
case standing over as the court was then only going to sit for two 
days, and it would be impossible fully to complete the argument in 
that time. Sir John said he saw no objection to this, but would 
speak to his counsel, Sir George Honyman. While speaking 
to Sir Georgé, Sir John noticed that the clerk of Chief Justice 
Cockburn came on to the bench with the papers of the chief, who. 
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had. not been expected to be a member of the court. Sir John, 
aware of the fact that the relations between the Chief and Mr. 
Justice Willes were somewhat strained, and that the former might 
not be indisposed to differ from the decision of Mr. Justice Willes 
‘in view of this suggested to Sir George not to consent to the 
adjournment, and this he did. The case went on, and as conjectured, 
there was no indisposition to criticise the judgment appealed from, 
and, in fact, it was reversed; although, as Sir John also said, there 
was no ground for thinking that the reversal was not right. It 
was, in fact, upheld in the Lords. This was not the only curious 
thing about the case, which certainly illustrated the anomalies of 
marine insurance law. In concluding his account of the long 
drawn-out litigation, Sir John tells us that “the remarkable result 
was that, in a claim admittedly bona fide, the plaintiffs, as compen- 
sation for the loss of a ship worth £10,000, recovered judgments 
for £19,000, in addition to some minor policies which were not 
the subject of litigation”.—L.T. 1936, p. 235. 





Retiring Age for the Judiciary —The question of the advisa- 
bility of enforcing a compulsory retiring age for our: High Court 
judges, which has on several occasions been mooted and which 
received attention once again in the report of the Royal’ Commis- 
sion, would appear to have been broached also in the United States 
in connection with the tenure of office by the judges of the 
Supreme Court. According to an interesting article in the latest 
issue of the United States Law Reveiw, six of the judges of that 
august tribunal have already reached the allotted span of three 
score years and ten, and this circumstance has attracted attention 
anew to the subject. The late Chief Justice Taft appears to have 
favoured compulsory retirement at seventy; his Successor, Chief 
Justice Hughes, on the other hand, recalling “the agreeable example 
of Justice Holmes at eightyfive doing his share of work and even 
more”, but also certain others who have “stayed too long on the 
Bench”, is rather more generous; he thinks seventy too’ early an 
age to insist on retirement, and that seventy-five should be fixed 
as the terminus of the judicial tenure. Probably many will share 
this view as equitable to the holder of the office and right from the 
public standpoint.—L, T. 1936, p. 216. 





Inducing Retirement —lt must of necessity ever be a matter 
of considerable delicacy to make the suggestion to any particular 
judicial dignitary that he has outlived his usefulness as a member 
of the Bench, for while the failure of his powers may be obvious 
to all observers he may be quite unconscious of the. fact himself. 
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In this connection an amusing instance is given in ‘the article to 
which attention was drawn in the preceding paragraph. It appears 
that a good many years ago it was becoming noticeable that one 
of the members of the Supreme Court, whom we shall call Mr. 
Justice 4., was, owing to continued ill-health, no longer able for 
the effective discharge of his duties, and several of his colleagues, 
including Mr. Justice B., waited upon him to suggest, as delicately 
as possible, the advisability of seeking retirement, in his own and 
also inthe public interest. Being a sensible man and animated by 
public spirit Mr. Justice A. acceded to the suggestion and sent in 
his resignation. Years elapsed, and it began to be noticed that 
Mr. Justice B., in his turn, was showing that he was not quite what 
he used to be, and the opinion began to be entertained that it was 
about time that he should proffer his resignation. Mr. Justice 
Harlan was accordingly deputed to wait upon Mr. Justice B, to 
suggest his retirement. Embarking on this errand with some 
trepidation he found the aged judge sitting alone on a settee.in the 
robing room, apparently oblivious of everything. On rousing him 
and gradually approaching the subject, Mr. Justice Harlan recalled 
how anxious the court had been with regard io Mr. Justice A’s 
condition and the feelings of the other members of the court that 
in his own interest and in that of the court he should give up his 
work, and he then asked Mr. Justice B, if he could remember what 
had been said to Mr. Justice A. on that occasion. Upon this the 
old man gradually became alert, and, finally, his eyes blazing with 
the old fire, burst out, “yes, and a dirtier day’s work I never did 
in my life?’, Inthe language of the old reports. Mr. Justice 
Harlan took nothing by his motion. Mr. Justice B. declined to 
give way at the moment, although not very long afterwards he 
sent in his resignation. The incident is another illustration of 
the old saying that the case being altered alters the case.—L. T.. 
1936, p. 216. l l í ' 





Gretna Marriages.—Many things have recently been uttered by 
the lawyers of Scotland in disparagement of irregular marriages 
at Gretna Green, and there is a serious danger of curtailment of 
facilities for the runaway romantic marriages which the. enligh- 
tened laws of that country have hitherto permitted. In the days 
when horse represented the. maxim of speed, the matter was 
tolerable by reason of its glamour and comparative infrequency.; 
but now the motor-car has brought the romantic trade to the verge 
of ruin and spoilt yet one more of the amenities of the countryside. 
‘By reason of the multitude of marriages, the blacksmith’s subsi- 
diary employment became his main occupation. The anvil changed 
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to an altar of sorts. Vested interest, in addition to considerations 
of public policy, were bound to interfere when the annual output 
of the forge increased from tens to thousands. f 

English lawyers have rarely taken advantage of the irregular 
matrimonial advantages of Scotland: possibly because lawyers are 
as a class unromantic and unadventurous. There is on record, 
‘however, an elopement and a “regular” marriage in Scotland by 
Lord Chancellor Eldon, who, as Mr. John Scott, a young barrister, 
yielded to the romantice impulse, with excellent results—L. J. 
1936, p. 192.. f 





The Romantic L. C.—It was in the year 1771 that he wooed 
Miss Elizabeth Surtees, the beautiful daughter of a banker of 
Newcastle-on-Tyne. He was full of confidence, but without 
practice or prospects, and his advances were rejected by the young 
lady’s parents. The parental opposition did not, however, abate 
Elizabeth’s love and devotion; and on November, 18, 1772 the 
happy pair eloped, assisted in the operation by a ladder and a 
dark night, and fled across the Border, where they were married, 
at Blackshiels, according to the rite of the Church of England. 
The indignant parents, accepting the fait accompli, accorded a free 
pardon, and a further, if not a better, marriage ceremony was 
performed in St. Nicolas, Church, Newcastle-on-Tyne. 

The union so rashly inaugurated continued for nearly 50 
years; and Lord Campbell records that the Chancellor “still treated 
her with fondness” even “when youth and beauty were gone, and 
peculiarities of temper and manner appeared in her which were 
to be regretted”, 


Lord Campbell’s own wooing was of a different and more 
prosaic kind, —L.J. 1936, p. 192. 





A Regular Marriage-—According to the accepted tradition, 
when his fancy had definitely fixed on Mary Scarlett, daughter of 
the future Lord Abinger, C. B., he discussed the question of an 
alliance with her father before he ventured to approach the lady 
herself. His application to the father was unsuccessful; and in 
his biography you will find the gloomy letter in which he tells to 
his family the story of his failure. He waited for a year and 
tried again, sending to the father on this occasion (it is said) a 
copy of the entries in his fee-book for the past 12 months. Mary 
Scarlett was willing, and all ended happily. “I might have fared 
better the former year”, wrote Lord Campbell. “if I had applied 
to the young lady directly”. 
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Not long after the marriage he-complained to Scarlett of 
Mary’s unreasonableness in some domestic matter, The father-in- 
law was full of sympathy. “Tell her”, said he, “that if I hear of 
any such behaviour again I will cut her out of my will’ “Lord 
ar eae says a historian, “complained no more.’—L.J. 1936, 
$: : 





Hospitals and Negligence.—Last week Mr. Justice Horridge 
was again confronted with the problem which arises when a patient 
is carelessly treated in hospital: (Strangways Lesmere v. Clayton 
and others ; Times, March 7). The plaintiff, whose wife unfor- 
tunately died from an overdose of a dangerous medicine, sued the 
general committee and trustees of the hospital and also two 
nurses, The last two defendants were found guilty of negligence 
by the learned Judge, who sat without a jury; and no one who 
read of the casual or careless way in which a possibly fatal drug 
was administered will for a moment disagree with that finding. 
The more difficult question was whether the trustces were liable. 
The law on the matter is admirably laid down in Hillyer v. St 
Bartholomew's Hospital (78 L.J.K.B. 958). Its vital points will 
be found in the judgments in Marshall v. Lindsey County Council, 
(104, L.J.K.B. 285)—a case which, we believe, has recently been 
before the House of Lords. The only evidence of negligence that 
could be alleged against the trustees in the most recent case was 
that they had not had notices put up warning nurses of the neces- 
sity for having drugs properly checked and measured by a “sister” 
+a more skilled person. However, the learned Judge found no 
duty in the defendant trustees to post such notices. No doubt he 
had good evidence to support that finding —L.J. 1936, p. 178. 





Women at the bar.—Amongst the first to suffer by the deplo- 
rable depression in the Courts are the women barristers. Why it 
should be so the clerk did not satisfactorily explain, but he 
alleged it on a front which the intelligent would not dispute. 

In despair or hope, some forty juniors recently applied for 
silk; and I am told that not one woman was numbered amongst ` 
the applicants. I expected one at least, not because of the, 
‘magnitude of her practice, but from considerations which have 
moved men, before now, to successful applications, 

The truth is that there are few women who, having regard to 
the depressing times, are doing reasonably well in Courts other 
than the High Court. They are vastly outnumbered by ‘the men; 
the competition is keen and there is still a substantial volume of 
what is called Victorian prejudice in the way of women’s progress. 


t 
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A technical difficulty which occurred inevitably in the early 
days has apparently been overcome. Barristers are required by 
imperative custom to address, each other without prefix. After 
some time the practice was dropped as between men and women. 
It was recognised that the rules made before women barristers 
were dreamt of were not necessarily applicable in the new con- 
ditions. Hence it came that good people at the Bar would use, 
without embarrassment, the polite prefix; while the best people; 
at any rate in Chambers, adroitly and aptly compromise by the 
use of the baptismal name.—L. J., 1936, p. 173. 





_ Lay reporis.—Lord Roche, who is always practical, gave last 

week a useful hint—or should we call it a direction—to those who 
wish to use in the Court of Appeal a lay report of what has 
happened in the Court below. Very often the Judge below takes 
no fullnote; and the notes and recollections of Counsel, though the 
Court always listens to them, have the defects of their qualities. 
The lay reporter is nowadays a highly skilled person. If he is not 
coerced, by circumstances beyond his contro], to emphasise the 
“sensational” or the sentimental, he usually places on paper a 
trustworthy record of what has been said and decided. On an 
appeal, either side may wish to make use of the lay report. The 
course indicated by Lord Roche means that if the appellant or, 
respondent shows it to the other side, and the other side agrees, 
the report may be used in the Court of Appeal as the best 
obtainable evidence of what happened below. We know that this 
direction only recognises what has long been a common practice: 
but it is well to have high authority for it. Litigants and lawyers 
owe a great deal to the lay press, whose reporters work under the 
unavoidable stresses and demands of their arduous profession.— 
L.J., 1936, p. 161. 





Criticism of Judges.—Justice is not a cloistered virtue”. So 
we learn from the judgment of Lord Atkin delivered for the 
judicial Committee in Ambard v. A. G. for Trinidad and Tobago, 
(Times 3rd inst.) .The appellant, it appears, had editorially 
revised an article for the port of Spain Gazette, entitled, “The 
Human Element,” and was responsible for its publication. Its’ 
subject was the varying sentences imposed by different judges, and 
it pointed the moral by referring to two recent cases of wounding 
with intent to murder, in one of which the sentence was criticised 
as too severe, in the other too lenient. The appellant was convicted 
by the Supreme Court of Trinidad and Tobago of contempt of 
court, and ordered to pay a fine of £ 25 or, in default, to be im- 
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prisoned for one month. The extracts frorn. the article which 
were printed in the Times report do not seem to furnish any 
ground for this result, If indeed, the article had been written, as 
the court in its judgment recited, “with the direct. object of brin- 
ging the administration of the Criminal Law in this colony by the 
judges into disrepute and disregard,” it would no doubt have 
brought the appellant within the first test of contempt given in the 
judgment of Lord Russell, L.C.J. in Reg v. Gray, (1900. 20. B. 
36, 40; 69 L.J. Q.B. 502). But it had no such object, and so the 
Judicial Commitiee held. In Lord Atkin’s words the writer has 
taken for his theme “the perennial topic of inequality of sentences”, 
and indeed the standardising of sentences in one of the objects of 
penal reformers. Even judges have their “personal equation,” 
and fortunately the Press may tell them so, if it tells them, as 
was done, it seems, in the article in question, in good faith and 
inoffensively. The judgmeni of the Privy Council is a welcome 
mark of common justice and common sense.—L.J. 1936, p. 159. 





Chief Justice Erle and Shorthand Notes.—At the moment 
when the suggestion has been renewed for the appointment of a 
shorthand writer in each court in order to speed the proceedings 
and relieve the presiding judge from the toilsome task of painfully 
taking down the evidence‘of each witness—a reform which appears 
` not to meet with universal approval—it is interesting to recall that 
when a previous Judicature Commission was exploring avenues 
whereby the legal machinery might be induced to move with less 
friction and with more rapidity, the proposal was put forward 
that an official shorthand writer should be attached to each court, 
but on that occasion it was strongly opposed by Chief Justice Erle 
on the ground that shorthand notes were “so painfully accurate”. 
A singular commentary on this objection was furnished by the 
fact that, not long before, a case had been tried before the same 
learned judge and was afterwards argued before the Court of 
Common Pleas. As is so often the case, one of the parties, still 
being dissatisfied, wished to carry the proceedings to the Court of 
Exchequer Chamber and a draft case was prepared in the usual 
way, but the notes differed and the Chief Justice could not read 
his own notes. There were several attendances before him in the 
endeavour to get the difficulties removed, but, although the judge’s 
.noté-book was obtained, no one was able to make: anything of it, 
and the appeal had to be abandoned. In this instance the Judge’s 
note certainly did not suffer from the alleged defect of shorthand 
notes in being “painfully accurate”; in fact, as we have seen, it 
“was simply useless.— L.T. 1936, p. 195. 

P 
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Electoral Disqualification of peers—While the purely political 
aspect of the proposal brought before the House of Lords last 
week by Lord Ponsonby that “all peers of the realm be entitled to 
record their votes for the election of members of the House of 
Commons-House of Parliament, and that all peers of the realm be 
entitled to offer themselves for election to the House of Commons, 
provided that, during his membership of that House, no peer 
shall have the right to sit and vote in the House*of Lords,” is out- 
side the purview of this journal, in the eyes of the constitutional 
lawyer, the whole subject is so full of anomalies that the proposal, 
which, it may be recalled, was defeated, naturally has an interest. 
For example, there is the curious position of the Scots and Irish 
peerage, and the different attitude adopted to these respectively, 
which seems to call for some reform. ' At the moment, the repre- 
sentative peers of Ireland are becoming reduced in numbers, no 
machinery being available for their reinforcement but there has 
been nothing to prevent an Irish peer, who was not elected as a 
representative peer, being elected to the House of Commons for a 
constituency in Great Britain. Lord Palmerston was a notable 
instance of a non-representative Irish peer sitting for an English 
constituency. On the other hand, of the members of the Scots 
peerage, only those who are elected as representative peers can sit 
in the Upper House; the others have no parliamentary voice, not 
being entitled to sit in the House of Lords, and being precluded as 
peers from exercising the parliamentary franchise or standing as’ 
candidates for the House of Commons. At least, it might seem 
equitable to place the Scots peers on an equality with their Irish 
brethren, and so render them, like the latter capable for sitting in 
the House of Commons. As someone had said, under the present 
law and custom, these Scots peers have, in this connection, to be 
collocated with prisoners and lunatics.—S.J. 1936, p. 133, 





Mr. Ramsay MacDonald the Judge?—I referred recently, 
under this heading, to 3 and 4 Will IV, c. 41, and the right thereby 
conferred on Mr. MacDonald or Mr. Baldwin “to present himself 
at Downing Street and demand admittance to the chamber where 
Colonial appeals are heard and decided”. 

Ihave now been informed, on indisputable authority, that‘ 
while under the Act in question, admittance might be claimed by 
“the persons aforesaid, neither of them could, under the section. 
claim to sit in a judicial capacity. By other means, however, 
Mr. MacDonald could be present as a Judge, but Mr. Baldwin 
could do so only by or with the authority of Mr. Ramsay 
MacDonald. Further, it would appear that a Lord of Appeal 
in Ordinary, or an ex-Lord Chancellor, may not appear at will and 


LXX] THE MADRAS LAW JOURNAL. 123 


take his place as a Judicial Member at the hearing of a Colonial 
appeal. He may do so only on summons;. and the summons is 
sent out in the name of the King by Mr..Ramsay MacDonald, 
Lord President of the Council. 

Such is the authority; although in practice the selection is no 
doubt made by the Lord Chancellor wtth the assistance of his 
secretary.—L.J. 1936, p. 114. 





Curiosities of the J.C—It is, of course, improbable that Mr. 
MacDonald will issue a summons to himself or to Mr, Baldwin; but 
there is power and authority to do so, having due regard to the 
provisions of the 3 and 4 Will IV, c, 41. 

In the hearing of appeals to the House of Lords there is a 
great difference; for in that place ex-Lord Chancellors, 
Lords of Appeal in Ordinary, and other qualified judicial, 
persons may appear and take part, nor can the Lord Chancellor 
order any one or more of them to depart. When it comes to put- 
ting the question: “That this appeal be dismissed”, such lords 
may vote, provided only that they have sat through the whole 
debating of the case. 

In the J. C. if the Law Lord should appear without his sum- 
mons he would be told to go away, and he would have to go. 

It is all very strange; but the Judicial Committee is as unique 
as the office of the Lord Chancellor. There is nothing quite like 
them in the world. It was perhaps because of this unique quality 
and the mystery of its being as well as. its potency and judicial 
quality, which caused an Indian tribe to worship it as an unknown 
god, So far the L.C. has not been subjected to a similar idolatry. 
—L.J. 1936 p. 114. 





Precedence in the H. L.—In the House of Lords (Appeals) 
there is, it appears, a strict.rule of precedence. The rule is this: 
First, the Lord Chancellor presides. Then come the ex-Lord 
Chancellors, taking precedence, as between themselves according 
to rank, and not date of appointment. 

Lord Hailsham, for example, was a Lord Chancellor of later 
date than Lord Buckmaster; but as Lord Hailsham’s viscounty 
was of earlier date than Lord. Buckmaster’s, he ranked before 
Buckmaster when both were ex-Lord Chancellors. 

After the ex-Chancellors come the Lords of Appeal in Ordi- 
nary, they also, as between themselves, taking precedence accord- 
ing to rank. As an example of the working of the rule, take the 
case of Lord Dunedin and Lord Craigmyle (formerly Lord Shaw 
of Dunfermline). Lord Dunedin was made a Baron (of Stenton 
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Perthshire) in 1905. “Lord Shaw was appointed: Lord of Appeal 
in Ordinary-in 1907.. From 1907 to 1913 Lord Shaw had. prece- 
. dence of Lord Dunedin, who in the latter year was made a Lord 
of Appeal. From that time onwards Lord Dunedin took prece- 
dence as his peerage was of older date.—L.J, 1936, p. 115. 


The Chosen.—There is no doubt that some of tHe new silks 
will release a substantial amount of work for the surviving mem- 
bers of the junior Bar. In this respect the omission from the list 
are remarkable. At least fourteen applicants for the honour are 
not included. Yet the practices of several of the’ unsuccessful 
candidates are far bigger than those of many of their_learned and 
successful friends. Who may know the minds of those who make 
the selections and are not their ways past finding out? 


The chosen, however, are worthy of their call. Harold 
Murphy was an inevitable silk, his practice as a junior being of 
the best. It was generally and firmly believed that he was destined 
to reach the Bench by way of the Treasury devilship; he will 
reach the same goal by another route. He is the son of that Judge 
Murphy who was counsel for the prosecution in the Phoneix Park 
murder trial. St, John Field is another whose promotion means the 
redistribution of a big practice to juniors on the common law side. 
He was the man who chiefly benefited by the promotion of Mc 
Cardie, J., direct from the junior Bar to the Bench. He was in 

. great demand by solicitors with “libel briefs to offer; the most 
famous of his libel actions being the great case of Wright v. Glad- 
stone. H.P. Glover was in big practice in Liverpool, where he 
shone in Chancery and Local Government cases. Noel Middleton 
of Divorce Court fame, fully deserves his promotion after thirty- 
six years of busy practice at the junior bar.—L.J. 1936, p. 114. 


Fr omStuff To Silk.—-I am told that the material of the K.C.’s 
` robe is still really and truly silk, and not mere rayon, and in that 
respect differs from the judicial “ermine”, whichis too often a 
mere pretence and counterfeit. The new sixteen who will provide 
temporary employment and profit for those engaged in trade or 
traffic in forensic costumes are all good people; but the usual 
gloomy forecasts as to their future within the Bar arepre valent in 
the Temple. The hopes of a few are well founded and their 
future success almost certain, Of the rest it may be said that they 
may spring surprises not without precedent in forensic history; 
but their hopes are not at present shared by all the sages an 
wiseacres of the Temple bingol s Inn. 
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Times are bad, they say—never worse;and with the district 
within the Bar as congested as it is, and unemployment rife, what 
can the majority of these new recruits expect to gain by their pro- 
motion? Times will tell, though the time may not be for some a 
reasonable time. l 


“Who are these?” said one Judge to his brother when a new 
batch of K.C.’s filled into the Court, “Are they patent lawyers?”, 


Some of them, I think”, replied his colleague, “are latent lawyers’, 
—1936, L.J., p. 114. 


Trial by Peers.—Lord Sankey's motion, “That the present 
system of trial of peers by peers has outlived its usefulness,” was 
carried by forty-five votes to twenty-four in the House of Lords 
last Tuesday, an amendment to limit the effect of the motion to 
cases of felony being by leave withdrawn. The Lord Chancellor, 
who said that the question was not one in which the Government 
ought properly to intervene or bring any pressure on one side or 
another, pointed to the difficulty arising where doubt existed 
whether, a man was a peer. He believed that there was one case 
where the House of Lords refused to try a man because they said 
he was not a peer, and the court outside would not try him because 
he was, they said, a peer, and therefore the man remained untried. 
The expenditure of judicial time was also referred to as a dis- 
advantage of the present system. While a trial went on, the 
learned Lord Chancellor said, there could be no judicial sitting in 
that House, in the Privy Council, in the Court of Appeal, or in the 
courts of any of the judges who were summoned to advise or were 
members of the House. The recent trial, which has in fact 
brought the inconvenience of the existing privilege into promin- 
ence, lasted, it was noted, for one day; but it might have lasted for 
weeks, It was also stated that it might easily happen that a deci- 
sion might be reached by the House, with the best will in the world 
that would not commend itself to the lawyers who were members 
of the House. The arbitrary nature of the distiction between 
felony and misdemeanour was also alluded to—a point which was 
brought out by Lord Sankey, who said thata noble lord, the 
chairman of a Company, might swindle the members of the public 
out of hundreds of pounds and that might be a misdemeanour for 
which he would have to take his trial at the Central Criminal 
Court or assizes, and if convicted he would receive his sentence 
there. On the other hand, if the noble Jord were to steal a silver 
matchbox worth, say, 50s., that was a felony, for which he would 
have to be tried in that House. The expense of trial by peers was 
andther objection urged against the continuance of the présent 
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system. Consideration of space forbid further reference to the 
debate.—S.J., 1936, p. 98. 


Retiring Age for Judges.—The somewhat surprising recom- 
mendation is made that future appointments to the Bench of the 
King’s Bench Division should be subject to a fixed retiring age of 
seventy-two. This was the age proposed by the St. Aldwyn 
Commission. In a note signifying general approval of the report, 
Lord Hanworth makes one reservation expressing'a doubt of the 
wisdom of imposing atime limit upon the judges of the High 
Court. “A High Court judge”, the note continues, “holds a unique 
position to which that of civil servants or university professors 
offer no parallel. Ifthe time limit or system proposed were 
established, I think it would have a reflex effect upon the choice 
of a judge, and the willingness of a member of the Bar to accept 
the post”. Lord Hanworth intimates, however, that the time limit 
—if any—for the age of High Court judges should be an absolute 
one and fixed, in his judgment, at seventy-five. Sir Claud 
Schuster, K.C. while admitting the strength of the arguments 
which have led the Commission to its conclusions on this point, 
expresses himself as not convinced that it is possible to put the 
proposal into effect without the risk of losing many whose judicial 
qualities and bodily vigour remain unimpaired to a later period. 
In the course of a memorandum containing several reservations, 
Mr. Clement Davies, K.C., expresses strong approval of a retiring 
age, but sees no reason for singling out the King’s Bench Division 
for especial treatment. He therefore recommends that the age 
limit should apply to the judges of all the divisions of the High 
Court and the Court of Appeal, and dissents from the view of the 
Commission which considered itself restricted to the King’s Bench 
Division by its terms of reference.—SJ., 1936, p. 98. 





True Stories—-The story has been told me, of a highly 
respected Judge, who, when a shorthand note of a judgment of 
the Court of Appeal was being read to him, expressed the opinion 
that no authority was necessary for so elementary a proposition 
of law. The judgment in question was in fact whereby the Court 
of Appeal had reversed the decision of the learned Judge, but 
such was the respect and tact of counsel arguing the case that he 
abstained from mentioning the fact. 

The incident had its counterpart in the days when Lord 
Westbury was spending much of his time in pouring contempt on 
the judgments of his predecessor, Lord Campbell. In the course 
of a case involving the question whéther an unstamped deed of 
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assignment for the benefit of creditors was admissible as evidence 
of an act of bankruptcy, counsel cited a relevant authority 
describing it, perhaps with malice aforethought, as a decision of 
Lord Campbell. “I should require”, said Lord Westbury, with 
infinite scorn, “ considerable argument before I could accept that 
statement of the law” 


The judgment was Lord Westbury’s. 


It is further recorded that “ the delight of the pos was 
unbounded”, —L. J. 1936, p. 12. 


Reading and Carson.—Reading, it is said, made a large fortune 

at the Bar, and did not lose it. He was one of the few who could 

‘and did run more than one brief at a time and do it successfully, 

Carson, on the other hand, as we know, would not undertake the 

conduct of more than one case: he would return a brief if there 

was any foreseeable danger of clashing. In that respect Carson 
was the exception rather than the rule. 

Both were of that very select few who were successful and 
popular both in the Courts and in the House of Commons. I have 
‘seen Isaacs, at the end of an arduous day in the Courts, sitting on 
the Treasury Bench in charge of a Bill during the committee stage, 
meeting the amendments and the criticisms of a keen and hostile 
opposition, suave, explanatory, conciliatory, showing no sign of 
fatigue or illtemper during‘ a sitting which continued for hours 
until long after midnight. A good man and one of the many 


members of his race who have rendered signal services to this 
country.—L. J. 1936, p. 12. 


Origin of the Woolsack—Why the L, C. should sit, on a 
Woolsack, or why that piece of furniture should be solemnly 
mentioned in the course of debate in the Upper House, antiquarians 
have failed hitherto satisfactorily to explain. There is a theory 
that when, in the spacious days of great Elizabeth, the exportation 
of wool was forbidden, a graceful compliment was paid to the 
actual commodity by devoting it to the use of the keeper of the 
royal conscience. 


Another school of thought leans to the view that the 
Woolsack is no more than a prehistoric sofa. All are agreed, 
however, that the Woolsack is technically not within the House of 
Lords. Strictly speaking, it is the resting place of the Chancellor, 
who is not (by virtue only of his office) a peer of the realm. Such 
Chancellors as are peers, according to the ancient ruling, ought 
to be seated “at the top of the Duke’s bench, on the left of the 
throne.” It is because the Woolsack is outside the confines of 
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the House that, when Lord Hailsham desires to take part ina 
debate, he descends from on high and addresses their lordships 
from the floor of the Parliamentary Chamber,— L. J. 1936, p. 12. 


Wenenanamanaan aana 


Ordeal by Feast.—Recovering, as I trust we are, from the 
fulness and festivity of the Christmas season, let us spare a word 
of commiseration for the members of our profession whose 
liability to banqueting and over-indulgence does not end with the 
passing of Twelfth Night. Adopting, as the majority of us do 
from choice or necessity, the sparse and healthy diet which is our 
normal for the year, let us not forget the important minority, that- 
is to say, the Judges, and in particular Eve, J., the Lord Chancellor 
and the Lord Chief Justice. These great men, ex officio and or 
by reason of their intrinsic merits as diners-out and post-prandial 
orators, are invited to every City Banquet, to the big feasts of 
City Companies; to the annual celebrations of all manner of 
societies, brotherhoods, tribal gatherings, and meetings of Old 
Boys. And having a strong sense of the duty co-relating to the 
rights and privileges of their position, they accept invitations with 
expressions of gladness and behave as honoured guests are 
expected to do at the festive board. 

There is no off-season for them, poor fellows, although there 
are times when the occasions crowd more thick and fast one’ upon 
another than at other times. And I have known Judges and L.C.s 
whose wives, caring for their husband’s well-being, have cursed 
with ladylike reserve, the hospitable hosts and their invitations.— 
L.J. 1936, p. 11. 





L. C’s at the Board.—Lord Chancellors, of course, have always 
been peculiarly liable to these dinners; and there was a time when 
the presence of two reigning Lord Chancellors was not an uncom- 
mon sight, The late Lord Halsbury, like Lord Russell of Killowen, 
L.J. was an enthusiastic diner-out; and at feasts where he 
appeared Lord Ashbourne, Lord Chancellor of Ireland, would 
sometimes be a fellow-guest. Both were first class after-dinner 
speakers. There is a record of one gathering, in the year 1901, at 
which Lord Ashbourne, in the presence of Lord Halsbury, made a 
very good speech, in which he touched on the extreme juvenility of 
the English Chancellor and his own comparative descripitude. 
Lord Halsbury, he declared, had proved his superiority ‘as an 
athlete by meeting and defeating him hoth on the golf links and 
the tennis court. 

Some years before, at a dinner of graduates of Trinity College, 
Dublin, a Judge of the English Courts, referring to the fact that 
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the Irish Chancellor had no Woolsack, described his fellow-guest, 
Lord Ashbourne, as a kind of judicial cherub, with nothing to sit 
upon. 

Yet was he not without perquisites. For the Irish Lord 
Chancellor had not only the Great Seal (Suitably decorated with 
shamrocks), but a comfortable salary of 8,000). a year, witha 
retiring pension of 4,000/. He also received, on his appointment, 
an ‘outfit’ allowance of 1,000/. There is now no Trish, L.C., and 
the English Chancellor reigns alone, a man unique in his office.— 
L. J. 1936, p. 11. 





Lord Reading: It was with sincere regret that lawyers and 
very many others heard of the death of the Marquess of Reading, 
which occured in London on Monday of the present week. The 
son of Mr. Joseph Michel Isaacs a fruit importer, and the nephew 
of Sir Henry Isaacs, once Lord Mayor of London, Refus Isaacs, 
who had been educated at University College School, received his 
early impressions of business life and business ways at Brussels 
and Hamburg. Not apparently, being greatly pleased with what 
he had seen of commerce, Isaacs signed on as ship’s boy in a tramp 
steamer, berthing in the fo’c’sle, and, as part of his duties, clean- 
ing the pig’s pen. In that capacity he got his first glimpse of India, 
ns rere to return years afterwards as Viceroy, after 
having in the interval not only crowned a great career at the Bar 
by becoming Lord Chief Justice of England but also rendered 
financial service in the United States, which our Government in an 
open letter characterised as being of “inestimable value.” Called 
in 1887, the year of the Golden Jubilee, Isaacs took silk in 1898, 
and in 1904 the tragic Whitaker Wright case first told the general 
public.of the young Q.C.’s powers of remembering and marshal- 
ling innumerable facts and figures. In.1910 he became succes- 
sively Solicitor-General and Attorney-General, and in 1912 Mr. 
Asquith gave him a seat in the Cabinet, The subsequent land- 
marks in his career and his more recent achievements will be in 
the minds of most readers. A certain relish for the pomp and 
circumstance incident to his Viceroyalty may have called to mind, 
another distinguished English national of his race, the great 
Victorian Prime Minister, while his versatility and exceptional. 
financial and practical ability reminded us what England owes to 
the finest of that race, all the best gifts and qualities of which 
Lord Reading exemplified. A few days after his death a corres- 
pondent recalled in The Times the “wonderful consideration > 


courtesy he always showed to the humblest of his acquaintances 
tò m Of his staff as well as to the staffs of his friends.” 
lawyer and statesman of very great ability, good-will and charm 


Q 
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has just left us, and he and his services to our country will be long 
remembered,—L.J. 1936, p, 1. 


penanaman 


BOOK REVIEWS. 


A TREATISE ON THE LAW oF DAMAGES AND COMPENSATION IN 
Britis INDIA by Mr. C. Kameswara Rao, B.A., B.L:, Cocanada. 
1936. Price Rs. 15. Published by The Law Printing House, 
Mount Road, Madras, 

Mr. Kameswara Rao has to be congratulated on his bringing 
out a comprehensive treatise on the Law of Damages and Compen- 
sation, The work is of special value as it is not a commentary on 
any statute but an original tréatise on a subject of every day 
interest from the theoretical and practical point of view and on 
which there is no Indian work, so far as we are aware. A distinc- 
tive feature of this work is that the learned author has not merely 
produced an abridgement of the well-known English and American 
treatises on the subject with references to the cases taken from 
them but has, as far as possible, laid special emphasis on the 
Indian conditions and the decisions of the Indian Courts wherever 
they are available, In the treatment of the subject the learned 
author has necessarily to follow the model of the well-known 
standard treatises on the topics. The work is one of abiding 
value and the learned author has bestowed great attention in 
making it as useful as possible to lawyers and judges as a work 
of reference. We consider it sufficient proof of its great value 
that it has won the approbation of such an eminent jurist as Mr. 
Justice Varadachariar who has written a foreword to the work, 


‘Reanim roan, 


Tue Cotzecrion or HINDU Law Texts Vor, II Parr l 
YAJNAVALKYA SMRTI by J.R. Gharpure, B.A., L.L.B,, (Honours in 
Law) Principal Law College, Poona,’ Advocate High Court, 
Bombay, 1936. 

Mr. Gharpure has laid the udenti of Hindu Law aden: a 
debt of gratitude by his publication of the originals of the Hindu 
smritis and their commentaries and verbatim translations of 
the same. The book under review is the translation by the learned: 
author of Yajnavalkya Smriti with Mitakshara and Viramitrodaya, 
Acharadhyaya,, Chapters I to VII. A Study of the Hindu Smritis 
and the.commentaries in their original or even in their transla- 
tions will dispel, to some extent, the prevalent misconception that 
the rules laid down there are largely, if not wholly, unsuited ‘to’ 
modern conditions. It will show that in many respects the sages”? 
outlook did not materially differ from the modern man’s views. 
Mr. Gharpure has beer doing a distinct service to the catise of the- 
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better understanding of the Hindu sacred ‘and. legal books by his 
publications and we look forward. to his carving out his work to 
its: corpietion, , 





HAND-WRITING AND THE CRIMINAL by Mr. K. S. Ramamurti, 
Hand-writing and Document Expert, Mylapore, Madras. 

This small pamphlet of 38 pages gives briefly the rules applied 
by the hand-writing expert in deciding ` whether a writing is 
genuine or forged. The anthor has also explained the rules so as 
to be intelligible to the ordinary reader. We think that the book 
will repay a perusal as the question of the genuineness of hand- 
writing-comes constantly before the Courts and experts have some 
times to be examined and cross-examined. 


Tus INDIAN PARTNERSHIP Act, 1932 by S. R. Dongerkery, 
B.A., LL.B., Attorney at law, High Court, Bombay, second edition 
1936. Pricé Rs, 4-4-0, Published by the Popular Book Depot, 
Grant Road, Bombay. 


Tt is nearly four years since the appearance of the first edition 
of this book; anda number of decisions on the new Partnership 
Act have also appeared, The subject is one of growing 
importance. We therefore welcome the present edition in which 
the learned author has revised and re-written portions cf the 
commentaries on the sections. The learned author has also added 
new matter and new forms. We hope that the book will be found 
useful in the understanding of the sections of the Act. 





‘ 


Tax PENAL Law or BRITISH INDIA by Sir Hari Singh Gour, 
M.A., D, Litt. D.c.u., L.L.p., Volumes I and II, (fifth edition) 1936. 
Price Rs, 27. Published by the Central Book Depot, Nagpur. 


This is a most comprehensive treatise on the Penal Law of 
India and has already run through four editions. Sir Hari Singh 
Gour’s works are well-known for their exhaustiveness in the treat- 
ment of the various subjects. In this edition, the learned author 
has done a distinct service by omitting references to decisions 
which merely re-state the sections without explaining them in 
any way. Itis unfortunate that such cases get into the reports 
more for the commercial ‘value.of the reports than the intrinsic 
worth of the decisions themselves. By the elimination of such deci- 
sions the learned author has compressed the size of the work which 
has long been overdue. We have no doubt that this treatise will 
be looked upon as a standard work of reference on the subject, 
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Tue Cope or CRIMINAL Procepure by Dr, Nand Lal, 2 Vols. 
Price Rs. 20. Published by Krishen Lal & Co., Lahore. 

This work is in the main modelled on the plan of the other 
works of the learned author, like “ the Code of Civil Procedure ’”* 
and the “ Indian Penal Code”. The relevant cases up to the end 
of 1935 has been assiduously collected and arranged under appro- 
priate sections, while the more recent cases reported when the work 
was in the press find a place in the addendum, Some of the leading 
English and American decisions have also been referred with a view 
to elucidate the principles underlying some of the provisions of the 
Code. An important feature of this work is the exhaustive and 
descriptive index which has been appended to the second volume, 
which is sure to facilitate easy reference by the busy practitioner, 
Asan up to date and comprehensive commentary we feel*sure that 
it will be found useful by the Bench and the Bar alike. The 
volumes are nicely got up and their price is fixed at Rs. 20 which 
certainly is not high considering the great labour and time that has 
been undoubtedly spent on the work. aes 


i 
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PASSING AWAY OF KING GEORGE V. 


The demise of His Majesty King George V has cast a 
gloom over the country from which it has scarcely emerged 
but the silver lining in the cloud is the profound appreciation 
which it has evoked of the life of devotion to duty and public 
service of the departed sovereign and the allround manifesta- 
tion of affection and sympathy irrespective of creed, colour, race 
or political prepossession. The Crown in England is above all 
politics and the more it keeps itself aloof from politics, the 
greater would seem to be its spiritual influence and in truth, at 
this, day, the power of the Crown in guiding society aright, in 
inspiring and encouraging humanitarian and educational 
movements, in giving the lead in works for the alleviation of 
distress and misery in the land and finally, even in steadying 
political thought, stands higher than it ever did before and 
there is every reason to believe that it will not suffer at the 
hands of the successor who comes, as observed by the Premier 
“richly endowed with experience of public affairs, fruits of 
travel and universal good will”. The period of the rule of the 
departed Sovereign has seen momentous changes in India’s 
constitutional progress and we sincerely hope that the work so 
well begun, will attain fruition in the reign of the successor to 
the lasting contentment and gratitude of India. We as 
representing the lawyers who are, by the very condition of 
their life, to be loyal, tender our most respectful condolences 
to the Queen Mother and His Majesty and pray for His 
Majesty’s long and prosperous reign. 
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NOTES OF RECENT CASES. 


Pandrang Row and K.S. Menon, JJ. Appeal No. 27 of 1934, 
20th December, 1935, 
Hindu Law—Father starting new business—Mortgage by 
father of family property—Whether sons’ shares liable—How far 
sons’ shares if hable would be proceeded against. 


Where a father in a joint family executed in connection with 
a new business started by him a mortgage in favour of plaintiff 
and the question was whether the mortgage was binding on the 
sons’ shares, f 

Held, that the new business started by the father was not an 
“ancestral business” so as to make the mortgage binding on the 
shares of the sons. After the decision of the Privy Council in 
I.L.R. 54 All. 564, I.L.R. 52 Mad. 227 is no longer good law. 

68 M.L.J. 251, referred to. 

Held also, that as the alienation for such a new business is 
prohibited, the fact that the mortgagee made bona fide enquiries | 
will not entitle him to geta decree against the shares of the sons, 

But on the theory of pious obligation a decree can be passed 
entitling the mortgagee to proceed against the shares of the sons 
after the shares of the father are proceeded against in the first 
instance. 

K. Bashyam Aiyangar and T. R. Srinivasan for Appellants. 

O.T.G. Nambiar instructed by Moresby and Thomas for 
Respondents. 

K. C. ——— | 

Stone, J. C. R. P. No. 1650 of 1935, 
20th December, 1935, l 


Injunction—Grant of—Suit by worshippers to restrain a 
breach of trust—Moaintainability of—If S. 73 of Hindu Religious 
Endowments Act bars such a suit, 


2 


Tt is open to some of the worshippers of an excepted temple 
to bring a suit on behalf of the general body of worshippers for a 
declaration that a certain article in the temple is a sacred article 
the sale of which would be a breach of trust and for an injunction 
restraining the trustees and the Endowments Board from selling 
such article. S. 73 of the Hindu Religious Endowments Act only 
prohibits a suitin respect of administration or management of the 
trust. A suit or proceeding which has for its object a declaration . 
that a particular thing is a sacred thing and which claims an 
injunction restraining its sale is not a suit for administration or 
management, though it may well be that as a consequence of the 
suit being successful the trustees may be restrained from doing an 
act which would, if not a breach of trust bé an act to be done in 
course of administration or management. An interim injunction: 
pending the trial of the suit ought to be granted as there can be 
nothing more stultifying than to permit the alleged sacred object 
to'be sold or pledged, while at the same time keeping on foot this. 
litigation which has for its object a declaration that the sacred. 
object cannot be sold or pledged on the erate that to'do so would 
be to desecrate a sacred object. ; 

. LL.R. 57 Mad. 362 relied on. 

K. Rajah Aiyar for N, Sivaramakrishna Aiyar for Panona: 

. K.. Krishnaswami Aiyangar, V. S. Rangachari, P. V. Raja- 

mannar, K. Subba Rao and N. Suryanarayana for Respondents: 

-< S.V. V. > <- = 


y enkatramana Rao, J. i | S.A. No. 322 of bo 
Gih January, 1936. ot 

: Evidence—Dispute regarding suit des Restel of bad 
in Bene not inter-parties—Documents of title—If recitals- 
admissible—Plan prepared in another suit and relied on by plain- 
tiff in this suit—If admissible. . 

Where the dispute between the parties wasin respect of the 
nature and ownership of the suit site which the plaintiff claimed . 
as his own and the defendant claimed as one dedicated -to the 
public-and the plaintiff reliedin proof of his title on two docu- 
ments Ex., A and E to which the defendants were not parties, 

‘Held, that no dowbt it has been repeatedly held that, the reci- 
tals of boundaries in documents not inter-parties are inadmissible 
in evidence (1914 M. W. N. 779 and 30 L. W. 422), but’ the said 
principle cannot apply’ where they are documents of title like 
Exs. A and E. | 

‘27 M.L.J,.20 (P.C.), relied on, 


% “Held further, ‘that ‘the ‘plan, Ex, D, ` prepared in a suit © in’ 
which neither of the present parties figured, and which was filed 
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by the’ plaintiff in another suit in which he claimed title to the suit 
plot, was admissible as evidence as part of the: decree therein and 
was also relevant, as were decree and the judgment therein under 
S; 13; of the Evidence Act. . : 


` `P. Chandra Reddi for Appellant. 
K. Kuppuswami for Respondent. 
Ho We V. Tam o zs 
y aradachariar and Burn, J. oa Appeal No. 15 of 1934. 
7th January, 1936, 7 x 
Civil Procedure Code—Suit ow accounts—Claim including also 
amount due on a mortgage—Decree in—Subsequent: suit on the 
morigage—If maintainable—O. 2, R. 2and O. 34,.R, 14; Civil 
Procedure Code. 


. - The -plaintiff company eeh a suit on a mortgage dated 
19th February, 1923, executed by the first defendant, who. was the 
plaintiff company’s agent. at. Bellary. In or.about 1922, the 
defendant owed the company Rs. 49,000 as against which he had 
deposited with the company bonds, etc., worth Rs. 14,000 and in 
February, 1922, he executed a mortgage for Rs. 20,000. In June, 
1924, the company filed a suit O. S, No. 42 of 1924 for Rs. 36,325 
being the balance due from the first defendant after deducting his 
deposit.” This included the mortgage amount also, On 24th 
September, 1925, a decree was passed for Rs. 35,885 against the 
first defendant. The plaint then stated that “ the plaintiffs reserve 
to themselves the right to proceed against the properties if and 
when so advised ”. 

Held, that the present suit on the mortgage is maintainable by 
reason of the enabling words contained in O.'34, R. 14, Civil 
Procedure Code, and is not barred by O. 2, R. 2, Civil Procedure 
Code. Those words can be applied not only to cases where the 
liability itself arises under the mortgage but also to cases where 
the mortgage document is given to secure a pre-existing liability, 

M. Patanjali Sastri with C. S. Rajappa for Appellant, 

S. Duraiswami Aiyar. instructed by King Partridge for 
Respondent. i 

S. V. V. ———— ; DA n 

The Chief Justice. C. R. P. No. 90 of 1934. 

7th January, 1936. l 

Provincial Insolvency Act, S.52—Application under, by the 
Official Receiver—Order stopping sale—Review application by a 
transferee decree-holder—All facts not placed before Court Py 
oversight of pleader—If a ground for review. 

An Official Receiver filed an application under S, 52 of the 
Provincial Insolvency Act to stop the sale ordered in execution of 
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a decree and the sale was stopped. Thereupon the transferee 
decree-holder who was executing the decree filed an application 
for review of the order through another pleader alleging that 
certain material facts, which he set out in his petition for review, 
were not placed before the Court by the former pleader by 
oversight. l 

Held, that the fact that by oversight of an advocate all facts 
were not placed before the Court is no ground for granting a 
review. Review of a prior order can be granted only cn the 
grounds set forth in O. 47, R, 1, Civil Procedure Code, 

K. Kuppuswami for Petitioner, 

B. Somayya for Respondent. 


S. V. V. _—— 


Varadachariar, J, © C. R. P. No. 118 of 1934, 

10th January, 1936. , | 

Limitation Act (IX of 1908), Arts. 59 and 60—Deposit of 
money and issue of pass book—Person depositing allowed to 
operate onthe account from time to time—Article of the Limita- 
tion Act governing, l 

The plaintiff pleaded that he had deposited on 14th April, 1928 
Rs. 3,700 in the shop of the defendant, at 12 annas per cent per 
month and claimed Rs. 306-2-4 as the balance due. The defendant 
admitted dealings and said he had issued a pass book for the same 
and pleaded discharge and limitation. The lower Court held 
purporting to follow 1924 Bom. 29 that it was governed by Art. 59 
of the Limitation Act, and that the suit was barred, ` 

Held, that the practice of receiving deposits and issuing pass 
books is well known in certain parts of the Presidency and that as 
the written statement admits that the defendant received the 
deposit and issued pass book and that the plaintiff was allowed to 
operate on the account from time to time the case was clearly 
governed by Art. 60. 


P. N. Appuswami Aiyar for Petitioner. 
Š. Murugesa Mudaliar for Respondent. 
K. C. ; a, 


Cornish, Mockelt and : < Reference in S. C, No 3 of the 
Lakshmana- Rao, JJ: ` 5th Criminal Sessions for 1935. 
24th January, 1936.7 `> ak 
_ Penal Code (XLV of 1860), Ss. 106 and 420—“ Entrusiment’ 

—Meaning —Custody of bonds. ‘obtained by fraud—Subseauent 
misappropriation of ‘sale procéeds of ‘bonds—Nature of offence— 
Same facts. forming basis: of charges for offences of cheating and 
criminal breach of trust—Acquittal of charge of cheatiag—Whether 
bars trial for. criminal breach of trust—-Plea of autrefois acquit— 
English and Indian law—Criminal -Procedure Code (Vof 1898), 

Ss.235 (1) ,:236, 237 ond ia Patent, Cl. a he 
under—Scope. . ` 

The facts of the case aré fully set out in the judgment. reported 
in The Crown Prosecutor v. McIver and another, (1935) 69 M.L.J. 
681. The High Court ordered a re-trial arid the accused raised the 
plea of autrefois acquit before the Magistrate but it was rejected. 
Thereupon the accused preferred a revision to the High Court but 
that was dismissed. The accused having been committed to the 
Sessions the plea of autrefois acquit.was once again raised before 
the presiding Judge. A f urther plea was also raised by the defence 
that there could not on the facts of’the case be an entrustment in 
law of the property and hence the charge for criminal breach of 
trust would not lie. The presiding Judge reserved both the points 
and proceeded with the trial of the first accused, which ended in a 
conviction, The points reserved under Cl, 25 of the Letters Patent 
came up for determination before the Full Bench as constituted 
above and then the Crown Prosecutor raised a preliminary 
objection to the reference on the ground that the points raised had 
already been decided against the accused, and also because the plea 
of autrefois acquit did not arise ‘in the course of the trial’, 

Held, by Cornish and Mockeit, JJ, (Lakshmana Rao, J., 
dissenting), that the facts of the cheating offence, of which the first 
accused had previously been acquitted, were identical with the 
facts on which he had been put upon his trial for criminal breach 
of trust, and that the acquittal of cheating furnished a valid plea 
of autrefvis acquit in bar of the accused being tried for criminal 
breach of trust. And S. 235 (1), Criminal Procedure Code, had 
no application because the second offence was based upon the 
identical facts on which the other offence had been charged, 

LLR. 36 Mad. 308; 10 C.W.N. 518; LL.R, 4 Cal, 727 and 
I.L.R. 49 Cal. 924, considered, 

Per Mockett, J. S. 403, Criminal Procedure Code, is very much 
wider than the rule of autrefois acquit prevailing in England, 

Rex v. Barron, (1914) 2 K.B. 214 and Regina v, King, (1897) 
1 K.B. 214, referred to. 

NRC 
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Held, on the second point referred, by Mockett and 
Lakshmana Rao, JJ., Cornish, J., dissenting, that on the facts 
alleged in the complaint there was a legal “entrustment ” of the 
property within the meaning of S. 405, Indian Penal Code. 

Per Cornish, J, (dissenting). The notion of a trust in the 
ordinary sense of the word is that there is a person, the trustee or 
the entrusted, in whom confidence is reposed by another who 
commits property to him; and this again presiipposes that the 
confidence is freely given. It is not correct to say that an impostor, 
who has tricked a person out of his property, bears a resemblance 
to a trustee in the ordinary acceptation ofthe term, When the 
cheat afterwards sells, or consumes, or otherwise uses the fruits 
of his cheating, he is not committing an act of conversion, for the 
conversion is already done, but he is furnishing evidence of the 
fraud he practised to get hold of the property. 


Lake v. Simmons, (1927) A.C. 487, elaborately discussed. 


Held further, unanimously by ‘the Full Bench, that the 
preliminary objection was unsustainable and that the Full Bench 
had jurisdiction to entertain the reference, 


Per Cornish, J. A trial commences with the arraignment of 
the accused, that is to say when the charge is read out to the 
accused and he is called upon to plead to it, 


First accused acquitted. 
The Crown Prosecutor (T.S. Anantaraman) for the Crown. 


T, R.V enkatarama Sastri and Westmoreland W ood, instructed 
by Messrs King and Partridge for first accused. 


B. V. V. Sanas 


Venkatramana Rao, J. | S. A. No. 309 of 1934, 
15ih January, 1936. 


Amendment—Limits of-—If it is open to a party who hasplead- 
ed one kind of exemption to rely on another different exemption. 


Unless a plaint is amended, it would not be open to a party to 
rely on an exemption not pleaded in plaint, but which was brought 
out in evidence. 

LL.R. 2 Lah, 10; 12 C.L.J. 423, not approved. 


64 M.LJ. 317; 1933 M.W.N, 931=A.1.R. 1933 Mad. 874, 
followed. 


An amendment can be allowed even at the stage of second 
appeal but it will only be done in exceptional circumstances. 
Courts will no: grant an amendment ata late stage: (i) when it 
would prejudice the right .of the opposite party existing at the 
date of suca amendment; (i) when the conduct of the party 
seeking the amendment has not been bona fide and he has not come 
to Court with clean hands; and (iii) where by the exercise of due 
diligence the relief for amendment could have been sought earlier. 

12 C.L.J. 4233 14 C.W.N. 128, distinguished. 


S. Panchapagesa Sastri and L, A. Gopalakrishna Ayyar, for 
Appellant. 

C. Padmanabha Ayyangar and T, D. Srinivasachari, for 
Respondents. 

S. V. V. ee 


. Madhavan Nair and Stodart, JJ. Appeal No. 367 of 1929. 
17th January, 1936. 

Right of resumption of a Zamindar in an inam granted for 
personal services after the permanent setilement—Presumptions. 

The trend of decisions in the Madras Presidency is in favour 
of holding that a Darmilla Inam granted for personal services is 
prima facie resumable and the view of Venkatasubba Rao, J., in 
50 M.L.J. 251 does not retlect the prevailing opinion in this Court. 
But the presumption is slight and can be rebutted by the other 
circumstances in the case as pointed out in 52 M.L.J. 283 .by 
Ramesam, J. 

30 M.L.J. 132; LL.R, 28 Bom. 305; I.L.R. 39 Bom. 68; 59 M. 
L.J. 183 (F.B.); (1911) 2M. W. N. 406; I. L. R. 38 Mad, 620 
and 1914 M.W.N. 179, considered. 

P. Satyanarayana Rao, for Appellant. 


A. Lakshmayya, for Respondent. 


“ane Va Ns = 
NRC 


Mockett, J. C. R.P. No. 381 of 1935. 
31st January, 1936. 
Civil Procedure Code, O. 33, R. 9, Cl. (c)—Dis-paupering— 
Agreement whether should be champertous. 
The agreement under O. 33, R. 9, Cl. (c), Civil Procedure 
Code, for which a pauper plaintiff may be dis-paupered need not be 
achampertous agreement but may be any agreement under which 


any other person has obtained an interest in the subject-matter of. 
the suit. 


21 I.C. 536, approved. 

| LL.R. 18 Bom. 464 and A.LR. 1934 Cal. 740=38 C.W.N. 1069, 
dissented from. 

G. Lekshmanna and G. Chendrasekhara Sastry, for Petitioner. 

P. Somasundaram, for Respondent, 


S. V. V.. TERS 
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The Chief Justice and King; J.. i CoM: A: No. 358 WI 

31st January, 1936. 

‘Civil Procedure Code (7 of 1908), 5. 13—Ex parte decret 
against minors on the merits in a foreign Court (Cochin)—Execu- 
tion against minors properties in’ British India—Plea of non- 
executability on the ground of non- Submission to jurisdiction— 
What amounts to submission. 


An ex “parte decree against minors a iy their 
executor on the merits was obtained in the Cochin Court on 
dealings and execution in pursuance of the decree was taken out 
as against the minor’s properties situate in Tinnevelly District 
through the District Court. The contention on behalf.of the minors 
was that there was no submission by them to the jurisdiction of 
the foreign Court and as such no execution could be taken in 
pursuance of such a decree in the British Indian Court. It was 
found that the minors through their executor had instituted suits 
and other proceedings in that very Court in Cochin and that the 
executor had written a letter to the plaintiff (who had attached 
before judgment an amount due to the minor’s estate from a third 
person) to give a portion to the minors and realise the balance, It 
was contended that there was no contract to submit to the jurisdic- 
tion: of the foreign Court and that the letter in "question could at 
best.amotint only to an offer which was not accepted, 


Held, that an inference of submission to jurisdiction could be 
made in the light of the subsequent conduct as well and that 
execution could issue, 

14 Ch. D. 351; 22 L.W. 820; S. A. No. 1492 of 1920 and 
TLL.R, 53 All. 747 followed. 

“Ch. Raghava Rao and K. Venkateswaram for Appellant. 

| Be Se Venkatachari and D, Ramaswamy Aiyangar for 
Respondents. 


K. C. —— 


K.S. Menon, J. S. A. No. 1951 of 1931. 
3rd February, 1936. i : 
Limitation Act (IX of 1908), Ss. 7 and 8.and Art, 44— 
Alienation by a guardian of property of three minors, members of 
undivided Hindu family—Suit by them three years. after eldest 
attaining majority but within three years of others attaining 
majority—Limitation. 


Where three brothers brought a suit to set aside an alienation 
made by their mother as guardian during their minority, when 
more than’ three'years had elapsed after the first plaintiff, the 
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éldedti of them; had attained majority out wihi tret yo “of 
the others attaining majority, 


~- n Held, that thé contention that LDR: 38 Mad. 118 sliould be 
deemed to ‘have béen Gverruled by virtue’ of the decision of the 
Privy Council in LE.R. 48 All, £52, must be rejected. in view 
of. LLR. 58: Mad. 155;-and hence the suit was wholly barred, . 

The contention that the first plaintif is not provéd to be-the 
‘manager ‘so as to give a valid discharge must be rejected, as the 
presumption is. that he is i the panes et: when there is no. alegator 
4o the contrary: 


S: Parthasarathy and V.K. Thiruvenkatachari for Appellant.: 
"M: S Ramachandra Rao for B.S. omayya for Respondent, | 
“Kc “& 4 ee aes 


‘Pandrang Rao: J | l € R. P. No. 350 of 1934. 
4th February, 1986: ae ae 

=" Contract ‘Act (IX of 1872), "S. 23, IN: Gi Connie 
‘agent pitting through a transaction for his principal—Secret 
arrangement ‘with the buyér—Opposed to public a a dle 
unenforceable. nis 


--The plaintiff stied the détendants for comnission under these 
circumstances. “The plaintiff, alleged . that he was instrumental i in 
putting a transaction “through between one 4 and the defendants 
ahd that’ ‘he stipulated orally for a commission of 5 per cent., that 
‘the transadti¢n’ was’ put through, and therefore he claimed the 
commission. The defendants’ case was that the plaintiff was not 
‘responsible ‘for: the transaction and. that the:commission atrange- 

ment was a secret one and was therefore immoral and opposed: to 
public policy, - ca . < d 
~ In his: TF An the, plaintiff. admitted that A was his 
principal, that he had influence with her, that “she ‘would 
listen to his words, that she also asked him to arrange ` ‘for a 
proper sale, that he did not inform her about the arrangements 
for commission; entered into with the defendants, and that- the 
consideration for the commission was that he should. arrange ‘the 
transaction profitably (¢amruuo7W) to the defendants, He explained 
thè term “ ‘ profitably ’ to mean’that if others offered a better price 
he should settle the sale for the defendants OE less price sags 
ihe better offer, 


Held, that the case came within ‘TH. Dt to s 23 of “the 
Indian Contract Act, because clearly the intention was in fraud of 
the plaintiffs principal, and for the benefit of strangérs on 
receipt- of money.’ It was immaterial whether as a- matter of. fact 
the fraud’ ‘Was effected or not. The intention to défraudiwas there 
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and that! made: the considération itinioral ao Brought the case 
clearly within the illustration, : 

P; Ni Appuswami Aiyar. for Petitioners’ 

K.S. Champakesa dyang for Respondent, | 

oo tale Gs 7 SS 
V enkatramana Rao, T = Second Appeal No. 1893 of 1931. 

ak February, 1936, 

- Limitation Act, (IX of 1908) J. PE of acne 
aa Noe sent by the mortgagor in reply to a demand 
made by the mortgagee—Construction of~Inference of ‘subsisting 
hability—Refusal to pay and a denial of liability distinguished. 
“Ina suit forsale on a mortgage executed: on ‘16th October, 
1911;-filed on 23rd March, 1928, the plaintiff relied, upon a reply 
notice dated 3rd October, 1916, sent by the mortgagors in answer 
to a demand for payment made by the mortgagee, as saving limita-. 
tion. The notice stated that the mortgagors had usufructuarily. 
mortgaged the lands to a third-person and had therein directed 
lim to pay the suit mortgage amount . and therefore it was very 
wrong on the part-of the mortgagee to make a demand upon them- 
for; the payment of the mortgage amount without receiving the 
same from the above-mentioned usufructuary mortgagée and that 
they. would not be liable for any costs or damages since they had 
so, directed payment, . 

- Held, that the reply notice was a sumelet ska aa 
of a subsisting liability on their part within the.medning of S. 19 
of the Limitation Act, since, notwithstanding the refusal to pay, 
there was no repudiation of existing jural relationship of creditor 
and debtor between the parties. ; 

TLR. 32 Bom. 296 followed. ` 

"78 I.C. 919 dissented from. on 

S. Panchapagesa Sastri and K. R. Krishnaswami Ayar ‘for 
Appellants. 

B. Sitarama Rao and K. Narasimha paar for Respondents, 

KC, = 
Rio and K. S. Menon, Ih ‘Second Appeal No. ls of 1931. 

.. Oth February, 1936. 

Malicious Prosecution -Deferido ERAR ‘plaintig’s 
innocence and yet prosecuting—Absence of reasonable and probable 
cause,—Malice—Inference of—Municipal Chairman knowing 
prosecution unauthorised under the District Municipalities Act— 
Act not done in pursuance or execution or intended execution of 
the Act—S. 350 of District Municipalities Act—Notice unneces- 
sary-—~Damages—Expenses of defence and Vakils’ fee included, 
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‘The defendant. as chairman of a Municipality launched a. 
prosecution against the plaintiff before the Bench Court under 
S. 344 of the District Municipalities Act for plaintiff’s alleged 

failure to pay cart-stand dues. The Complaint was thrown out as 

the Municipality had farmed out the right to levy- cart-stand dues 
to a contractor and no amount was due to the Municipality in that 
respect from the plaintiff. The plaintiff who was acquitted 
thereupon filed the present suit for damages for malicious 
prosecution against the chairman in his invididual capacity. The 
defence was (1).a. denial of want of reasonable and probable 
cause and no malice (2) want of notice under S. 350 of the 
District Municipalities Act. 

‘The defendant-chairman admitted i in his deposition before the 
Cobi that- at the time when he launched the prosecution he knew 
that. there was no offence committed by the plaintiff and the 
prosecution was not authorised by the letter of the law but added 
that he thought it right to prosecute the plaintiff as the money was 
indirectly due to the Municipality. 

. Held, (1) that the finding that there was no want of 
reasonable and probable cause and no malice could not be sustained 
as.on the defendant’s own admission he knew the plaintiff was 
innocent of the offence, 

(2) that no notice was necessary under S. 350 of the District 
Municipalities Act as the act was not one “ done in pursuance or 
execution or intended execution of the Act or any ruleor bye- 
law,” within the meaning of the section, 

Meaning of the above words discussed. 

L.R. 6 Q.B, 724 and 1929 (1) K.B. 419 (C.A) followed. . 

LL.R. 41 Mad. 792 (F.B.) distinguished as dealing with 
words of S. 80, Civil Procedure Code, which are wider in scope 
than the words in the Municipality Act. 

(3) in fixing damages reasonable expenses.of defending the 
criminal case inclusive of fees paid to pleader should also be 
included, 

S. Panchapagesa Sasiri and K. R. Krishnaswami Aio for 
Appellant. 

K. S. Champagesa Atyangar for T; M. Kasthuri for 
Respondent. 

K. C. =m 
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Burn, J. . C.M. P. No. 4696 of 1934. 
3rd February, 1936, 

Civil Procedure Code (V of 1908), O. 33, R. 5 (e)—Leave to 
appeal in forma pauperis—Agreement by party with another 
whereby transfer of interest in subject-matter to another—Leave 
would be granted. < 


Where during the pendency of a suit against him, the defen- 
dant transferred the subject-matter of the litigation to a third 
party in consideration of prior debts owing by him, and on the suit 
being decreed against him filed an application for leave to appeal 
in forma pauperis, 

Held, that O. 33, R. 5 (e) was designed to prevent a person 
from preferring an appeal free of court-fee while the transferee 
able to pay, but risking nothing, stood by. 

A.LLR. 1934 Cal. 740 in so far as it holds that the agreement 
referred to in R. 5 (e) of O. 33, Civil Procedure Code, must be 
one which is champertous, so as to authorise a Court to reject an 
application for permission to sue as a pauper, dissented from, 

- Decision of Mockett, J., in C. R, P. No. 381 of 1935 followed. 

M.S. Ramachandra Rao for Petitioner, 

G. Lakshmanna and G. Chandrasekhara wasu for Res- 
pondent, 


K.C. ———— 


Varadachariar and Mockett, JJ. A. S. No. 264 of 1930, 
ith February, 1936. i 


‘Contract Act (1X of 1872), S. 247—Christian joint family— 
Mistakenly treated by family like a Hindu joint family—Business 
—Liability of members therein—Assumption that a minor was a 
partner by a mistake of law—If admitted to benefits of partner- 
ship. 


For the application of S. 247 there must be some positive 
conduct from which the Court can infer that the regular parties 
intended to admit to the benefit of the partnership certain minor 
members, The mere fact that everybody concerned assumed by 
some error of law that all the children in the family, whether 
majors or minors were in some manner interested in the business | 
is not suffieient to bring S. 247 into operation. 

1928 P.C. 135 distinguished as a case where on a positive 
request by the guardian, the minor was admitted. 


T. L. Venkatrama Aiyar for Appellant. 
S. T. Srinivasagopalachari for Respondent, 


S. V. V. A 
NRC 
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Paradachariar and Mockett, JJ. ` Appeal No. 330 of 1932, 
11th February,,1936. - 
Will—Construction—Bequest to my wife S and then to my 

brother and nephews—Death of S and marriage of second wife— 

If second wife can take under the bequest—Bequest to brothers 

_and nephews, if lapses by death of S. 


A will executed by a Hindu on 27-8-1910 stated “it is 
arranged that my wife, Subadramma, should enjoy for her life, all 
the remaining lands in Tadikona and Gudala which have fallen to 
my share and been in my enjoyment along with other moveable 
property belonging to me, and thereafter, my brothers V.A. and P. 
or their male descendants should enjoy the same with absolute 
rights.” The wife died and he married a second wife in 1918. 
The will was not expressly revoked. 

Held, no particular formality is mecessary to revoke a 
moffussal will but where an inference of revocation is to be drawn, 
the conduct must be such as to show that his mind was directed to 
the question, 

The bequest is to Subadramma by name and cannot therefore 
take in any wife including the plaintiff. 

70 M.L.J. 128 distinguished. 

The gift over to the brothers and nephews take effect not- 
withstanding Subadramma’s prior death. Ina case where there is 
a gift of a life estate and a remainder, the mere failure of the life 
estate by reason of the death of the legatee during the testator’s 
lifetime cannot affect the operation of the clause relating to the 
remainder, The will does not affect after-acquired properties. 

A.L.R. 1935 Mad. 119 distinguished as not proceeding on any 
general principle. 

P., C. Parthasarathi for Appellant. 


P. Somasundaram for Respondent. 
S. V.V. 2 ——— 


K. S. Menon, J. C. R. P. No. 633 of 1935. 
12th February, 1936. 


Court Fees Act—Suit for declaration of non-liability to 
_ contribute to Endowments Board and for recovery of contribution 
collected—S. 7 cl (c)—Meaning of ‘ relief sought’ in the proviso 
in Amendment Act 1922. 


Where the plaintiff brought a suit for a declaration that the 
plaint schedule lands were not liable for any contribution to the 
Hindu Religious Endowments Board, and for recovery of Rs. 59 
alleged to be illegally collected from him, by way of such contri- 
bution. - slee 
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, Held, that the suit was one for declaration and consequential 
relief falling under S, 7 (iv) (c) of the Court Fees Act and that 
court-fee was payable on the consequential relief only, that is on 
Rs, 59. 

Held, further, that the words ‘relief sought’ in the proviso 
(Madras Court Fees Amendment Act V of 1922) must be read as 
relating to the words “ consequential relief ” in cl (c) of the main 
Act and that as the consequential relief in the present case was 
for refund of a specific sum of money, it had no reference to 
immoveable property within the meaning of the proviso. 

43 L.W. 192 followed. 

S. Venkataraman for Petitioner. 

` P.V. Rajamannar and K. Subba Rao for Respondents, 

S. V. V. ——-- 

Pandrang Row, J. C. R. P. No. 497 of 1934. 
14th February, 1936. 

Promissory note payable on demand—Suit by endorsee against 
maker—Plea of discharge before endorsement—Permissibility of — 
Plea that holder is not a holder in due course—Absence of evidence 
and disregard of presumption—Whether error of Law, 

As an answer to a suit on a promissory note payable on 
demand by an endorsee against the maker of the note, the defen- 
dant pleaded that the plaintiff was not a holder in due course, and 
that the promissory note was discharged prior to its endorsement 
in favour of the plaintiff. The lower court held against the 
plaintiff on both the points and dismissed his suit. In revision 
held that 

(1) The lower court committed an error of law in holding 
that the plaintiff is not a holder in due course, in the absence of 
any evidence on behalf of the defendants to that effect, and in 
disregard of the presumption under S. 118 Negotiable Instruments 
Act. 

(2) The maker of an on-demand promissory note cannot 
plead a prior discharge, in a suit by a holder in due course (subse- 
quent to the discharge), in the absence of cancellation of the note 
or circumstances which would put the holder on inquiry as to the 
validity of the note. 

(1916) 2 M.W.N, 107., 1928 M. 1238. 


47 Cal. 861 and 33 M. 34 referred to, The decision in 64 M.L. 
J. 241, and the scope of S. 60 Negotiable Instruments Act 
‘considered. 

N. Vasudeva Rao for Petitioner, 

V. Rangachari for Respondent. 


S.V. V. 
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Varadachariar, J. C. R. P. No, 835 of 1935. 
15th February, 1936. ' 

Court Fees Act—Suit for partition—Claim for account taking 
to ascertain assets-—Arbitrary valuation—If Court can go behind it. 

The plaintiff brought a suit challenging a release deed obtained 
from the first defendant by defendants 3 to 7, who are the first 
defendant’s cousins. They also obtained a release deed from the 
second defendant, who is the eldest son of the first defendant, the 
plaintiff being the second son, The plaint prayed for setting aside 
the releases, for possession and for accounts to be taken to 
ascertain what the divisible assets are. The prayer for setting 
aside was separately valued. As for the prayer for accounts, the 
plaintiff valued it at Rs. 1,000. The lower Court held that it was 
arbitrary, in view of the fact that in a petition filed by the plaintiff 
for leave to sue in forma pauperis, he had valued the assets 
at Rs. 79,000 and called upon the plaintiff to pay additional 
court-fee. : 

Held, that so far as this Court is concerned, partition suits ` 
have been held to fall some under Art. 17 of II Schedule, and 
some under S. 7 Cl. (4) (b). If immoveable property belonging 
to the joint family has gone into possession of persons claiming 
adversely to the family, a suit for recovery of possession has been 
held to fall under S. 7 Cl. (5). But so far as the taking of 
an account of the assets of the family for purposes of partition 
is concerned, it cannot be assimilated to a claim for money under 
S.7 Cl (1). The Court cannot refuse to accept the plaintiff’s 
valuation in a case like this, though it be arbitrary. 


24 M.L.J. 233 followed, 

It has been held in 41 M.L.J. 433 that even in a partition suit, 
so much of the claim as relates to the claim for accounts may 
be dealt with as a suit for account within the meaning of S. 11. 

K. Bashyam and VY. C. Viraraghavachari for Petitioner, 

T. M. Krishnaswami Aiyar for Respondent. 

S.V.V. 
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Stodart, J. "CR. P. No. 1438 of 1934. 
15th February, 1936, 

Stamp Act S. 2, (5)—Construction—Suit on a letter— 
Whether a bond or a promissory note. 

The operative portion of a letter on foot of which the plaintiff 
filéd his suit ran thus :—“.I have become indebted to you in the 
manner stated above in the sum:of Rs. 230—0—0. I'shall there- 
fore pay this sum in one instalment whenever demanded by you 
with interest at As. 12. per mensem and duly take ‘back this letter 
from you,” The signature of the promisor was attested by a 
witness, The question arose as to whether the document in 
question was a bond ‘or a promissory note. 

Held, following the decisions in 54 Cal. 445, and A.LR. 1929 
Madras 599, that the suit letter was a bond within the meaning 
of S. 2, (5) of the Stamp Act and was admissible only on pay- 
ment of penalty under S. 35 of the said Act. 

Ch, Raghava Rao for Petitioner. 

K. Kuppuswami, for Respondent. 

S. V. V. ——— 

King and K. S. Menon, JJ. S. A. 1175 of 1930, 
24th February, 1936. : 

Adoption by dancing girl living as a prostitute—V i a 
Public policy—Ss. 372 and 373 I. P. C. 

An adoption by a dancing girl is valid if the intention in 
making the adoption was not for purposes of prostitution. Such 
an adoption cannot be presumed to be for purposes of prostitution 
in all cases as the presumption arising under S. 373 I.P.C. is a 
rebuttable presumption and is not therefore opposed to public 
policy. 

11 Mad. 393, 12 Mad. 214; 12 Mad. 273; 19'Mad. 127,21 Mad. 
229, 32 I.C. 743 and 1931 M. W. N, 288 considered and followed. 

4 Bom. 545, 37 Bom. 116,45 Bom. 768 and the opinion of 
Sadasiva Aiyar, J. in 23 M:E.J. 493 and 29 I.C. 974, not followed. 

C. Rama Rao for Appellant. 

A, Lakshmayya for Respondent. 

S. V. V. 
Varadachariar and Mockett, JJ. A. S. No. 60 of 1932. 

26th February, 1936. 

Impartible estate—Zamindar’s contract with Taluk Board— 
Agreement. to pay annual cdnidibution to hospital—Subsequent 
holder of estate if bownd—Madras Impartible Estates Act (JI of 
1904), S. 4. 

The previous holder of a Zamindari entered into an agreement 
with a Taluk Board whereby he agreed to make a contribution 
both towards cost of construction and cost of maintenance of a 


hospital to be rounded by the Taluk Board. In respect of the 
NRC 
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annual payment agreed upon the Zamindar purported to- bind his 
heirs and successors also. A succeeding Zamindar’ having 
refused to pay the annital- sonta WG Taluk Board m to 
enforce the same: . 

. Held, that there was a Gamal: contas as ae the 
contribution, : and that the condition: regarding subsequent 
payments was nota mere continuing offer which could be. KANGA 
at the will 6f the. Zamindar; 

Held however, that the obligation AK the ma A 
could ‘not becenforced ás against the estate because of the. provi- 
sions of S. 4 of the Madras Impartible Estates Act, 1904. 

The Advocate-General (Sir A. Krishnaswams Aiyan) and 
K. Subramanian for Appellants. ` 

S. Srinivasa Aiyangar and A, Swaminatha Aiyar for Res- 
pondent. ; f 

B. V. V. —— 
Varadachariar and M ockett, JJ. IK Appeal No. 401 af 1933. 

27th February, 1936. 

Execution—Court auction purchaser—Odstruction to . posses- 
sion—Tenant at will—Ejectment—Reasonable notice—Suit for 
declaring right to possession and mesne profits—Court fee payable. 

A’mortgagee court auction-purchaser of the suit house was 
resisted from taking possession by defedants 1 and 2 and as the 
application to .remove the obstruction was dismissed, the-suit.was 
filed to vacate that order, to decree possession and mesne profits. 
The 3rd defendant came into possession of the;house as a monthly- 
tenant: under, defendants 1 and 2in 1928, 1t.was found (i) that 
defendants:1 and 2 had no- right to remain ‘in possession of the 
house as against the claims of the plaintiff and (ii) that the 3rd 
defendant- paid rent to defendants: 1 and 2, but with notice of the 
. Plaintiff’s claim. Court-fee was paid as on a suit for possession. 

„Held, the 3rd, defendant cannot be regarded as a tenant 
bona fide paying rent within the meaning of S. 50 Transfer of Pro- 
petty Act. The utmost he will be entitled to is a reasonable period 
for notice to the landlord and, for making other arrangements for 
his own occupation elsewhere... Further being only a tenant, he is 
not within S. 51. of the Transfer of Property Act and ating, 
claim compensation for improvements, 

Held further, that the plaintiff need not kave paid court-fee 
as on; a suit for possession but had only to. pay a fixed fee of 
Rs. 15 and also: an.ad valorem fee on the mesne profits’ claimed 
prior to the date of the suit. 

B. Sitarvama Rao and R. Sriramachari for Appellant, | 

19. Srinivasa Atyangar, S. Parthasarathy and V. K. Tiruven- 
hata Chariar and “A. Lakshminarayana. anaes ne Ist Respondents 


Venkataramana. Rao, J NU As No. ee 

18th February, 1936. < TA call ; 

Hindu Law—Purchase i in name: of. grandson af br TE out 
of joint family income—Intention to gift—Validity of-the gift. 

Where a paternal grandfather purchased certain properties 
ftom out of.theincome of the joint'family BAE in “his hands 
and gifted it to the grandson, 

Held, it is. competent for a’ Hindu granidiather to. fete a: gift 
of a: -small‘portion of ‘the income ‘of the joint family property for 
the benefit of his grandson and as‘ suchsit is open to hiny to. :pur- 
chase out of such income property and gift it as the. ‘absolute and 
exclusive property of the grandson, i 

. 7 Mad. 359; 31 Bom, 473; 45 Mad. 459; 30 Mad. 452; “Mita 
Ch, I subrsec. (27) referréd to. “` 


1933 M.W.N. 1288, distinguished. 
P. Somasundaram for Appellant, 


: A: Venkatachalam, Voi Subramaniam and V. Sayang dyana 
for Respondents. Me - ae 

SVN a, Os 2 Oe: 

Venkatasubba Rao and = ih 

K.S. Menon, JF, ` come CM. A. No. 167 94 35, 
27th February, 1936. ; 

Civil Procedure Code (1908), 0. 9, r. 13—Minor riia 
Suit decreed ex parte—Application toset dside—Ordered on .con- 
dition of payment of costs in a fixed time, else petition to stand 
dismissed—A peal after the time ikl es eta “i 
Neglect of guardian—Sufficient cause. : 


Where the lower Court -decreed a suit ex ‘parte against ‘a 
minor defendant whose guardian neglected to appear and in an 
application by another guardian to set aside the ex parte decree, 
the lower Court made an order that the decree will be set aside on 
condition of the guardian paying in a week the costs of the suit 
(about Rs, 800) and that in default the petition would stand dis- 
missed with costs. j 


Held, that an appeal lay against the order after the E) fixed 
for payment of costs had elapsed and the condition was not com- 
plied with, and that no fresh order dismissing the petition was 
required, 

6 L.W. 757 not followed. 


Held further, that the condition imposed was onerous and the 
minor defendant was entitled to have the decree set aside as the 
guardian’s neglect was sufficient cause within the meaning of 
O. 9, r. 13, Civil Procedure Code. 

NRC 
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28 $8-Mad. 1045 : 68 M.L.J. 693, followed. 
S.. Ramaswami Iyer for Appellant, Ei 
“a: K.V. Sesha Fyengar for. Bespondent 
E V. V.: 


Varadachariar and. Mockett, JJ.. © AS No; 370' of 1931. 
4th March, 1936. i 

. Hindw: Law—Maintenance claim by aiten away for 
justifiable reasons—Good ground for maintenance—Clause in 
decree reserving liberty.in execution to revise. rate of ingintenarioe 
Validity of. , : 

Whenever the wife lives away from the husband for- justifia- 
ble-réasons she is. entitled, to separate maintenance, though it may 
not amount to cruelty or complete abandonment ‘by the husband. 

55 M.L.J. 242, distinguished as a case where the. wife volunt- 
arily left her husband and was not living-apart for justifiable cause. 
ae The grounds which would be- available to a wife to- defeat a 
suit for restitution of conjugal rights would also entitle her to 
live apart from her husband and claim separate mainténante.. 

43 M.L J. 176, relied on. Ta | 


; Anoffer. in the suit to take the wife back -has got to be care- 
tally scrutinised with a view to determine wana; it was a'bona 
fide offer; 4 f 


TA provision‘ in thé dectee ridere liberty to: the husband to 
apply, for a revision'of the rate of maintenance in the execution 
department itself, in the. event of circumstances: justifying: a 
change of the rate of maintenance is not strictly-in'accordance with- 
the provisions of the Civil. Procedure Code. - The remedy by.suit 
is always open and to reserve such:a clause in the:decree will be 
inéxpedient as. it will be merely a standing invitation: to the parties. 
| avail themselves of that liberty. 

aS Srinivasa Aiyangar and A.S. Natarajan fee Appellant, 


A. C, Sampath: Aiyangar and L. C. Sundaravaradachariar of’ 
Seiad bar for Respondent. 


“SW 
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Venkatasubba Raoand |: +S ees 
K.S. Menon, JJ. Ka M. A, No. 1640: 1995; 
27th February, 1936. i 


Civil Procedure Code (V of 1908), O. 9, r. i3 —Minor defen: 
dant—Suit decreed ex parte—A pplication to set aside—Ordered on 
condition of payment of costs in a time, else petition to stand 
dismissed—A ppeal after the time expired—M gana of— 
Neglect of guardian—Sufficient cause. _ 

Where the lower Court decreed a. suit ex» pane. against a 
minor defendant whose guardian neglected to appear and on-an 
application by another guardian to set, aside. the ex parte decree, 
the lower Court made an order that the decree will be set.aside on 
condition, of the guardian paying in a week the. costs of the suit 
(about Rs. 800) and that in default the. petition would, stand dis- 
missed with costs, 

Held, that an appeal lay against the bidet after the week fixed 
for payment of the costs had elapsed and the condition was not 
complied with, and that no ‘fresh order dismissing the petition 
was required, 

6 L.W. 757, not followed. : 

Held ‘further, that the condition imposed was onerous and the 
minor defendant was entitled to have the decree set aside as the 


guardian’s neglect ‘was sufficient cause within the- meaning OF 
0.9, r. 13, Civil Procedure Code, 


LLR. 58 Mad. 1045: 68 M.L.J. 693, followed. 
S. Ramaswami Aiyar for Appellant, 
K. V. Sesha Aiyangar for WR : 
ŠV., V.. - i 
Venkatasubba Rao, and "CM. A, No. 389 of 1935, 
K.S. Menon, JJ. i 2 i 
28th February, 1936. , ore - Bn aie Sy 
, Civil Procraurè Code (V of 1908), s. TE Court— 
If can go into the question of the. validity of tke decreeon the 
ground that the guardian had adverse wilara Powers of executing 
Court. : 
In execution stage, the third. derendants in the suit raised’ the 
objection, that the decree passed against him was a nullity and 
could not be executed, on the ground-that his Peeran, who’ Was 
the father, had an.adverse interest. , : ot 
. Heid, that it is not. open to the executing Court to go behind 
the.decree.and question its validity on this ground.” The | question 


here is not in regard to a-decree either-against’a’ dead ‘mant=which 
NRC ; 
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is an exception to the general rule, or a person under disability, 
totally unrepresented, nor is the question one of want of jurisdic- 
tion in the strict sense. An execution proceeding is one to enforce 
a judgment, that is to say, such a proceeding is collateral to the 
judgment and therefore no enquiry into the validity of the judg- 
‘ment should be permitted in such a proceeding, whether the Court 
executing the decree is the same Court that passed the decree or a 
different Court—as a Court to which the decreeis transferred for 
execution. To hold so would lead to conflict of authority, for even 
if the Court should have expressly decided and held in the suit 
that it had jurisdiction to pass the decree or that the guardian had 
no adverse interest, still the executing Court may come to a 
different conclusion if it were open to it to go behind the decree. 
The question really is whether the decree is a nullity in the sense 
that the objection can be taken in execution. 


Case-law discussed. 

The qualification laid down in I.L.R. 53 Cal. 166 of a Court 
which apparently had no jurisdiction criticised, 
` © The reasoning in I.L.R. 43 Mad. 675 and 43 M.L.J. 293 in so 
far as they rely on S. 47, doubted. 

P. V. Rajamannar and K. Subba Rao for Appellant. 

O. T. G. Nambiar for Respondent. 


S. V. V. 


Voradachariar and Mockett, JJ. A. S. No, 38 of 1934. 
6th March, 1936. 


Hindu Law—Mortgage by manager and a testamentary guar- 
dian of the minor brothers of the manager—Bond for 8,000 —Debts 
by deceased father of 10,000—Application of loan for proper debts 
proved for 7,300—Validity of the morigage—Payment by manager 
through testamentary guardian—Entry in morigagee’s deceased 
husband’s writing of receipt of money—If admissible—Evidence 
Act, S. 32, sub-Cl, (2)— Book’, meaning of—Payment by 
manager alone—If_ binds the other members—Payment not pur- 
porting to be by i ag Act, S.21, as added by 
Aci I of 1927. 


One V died early in 1910 when the Ist defendant had just 
attained.majority leaving a will whereby he appointed his wife’s 
brother 4 as the guardian of his minor sons (defendants 2 to 4). 
At his death V was indebted tothe extent of about Rs, 10,000 and 
as the creditors pressed for payment, a sum of Rs, 8,000 was bor- 
rowed in october 1910 under the suit mortgage to pay off the cre- 
ditors named in thé mortgage bond Ex. A. The mortgage was 
executed by the 1st defendant and by A as testamentary guardian 
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of defendants 2 to 4. It was found that Rs. 7300 of the considera: . 
tion had been shown to have been applied in discharge of debtsdue, 
by V. The mortgage bond (Ex. A) fixed a period of 5 years for. 
payment, To save the suit from the bar of limitation, which ordin- 
arily should expire in October, 1927, the mortgagee relied on (7) a: 
payment of Rs. 4,900 by Ain April 1917 as for interest upto 1916 
and (ii) upon a payment of 1,000 in August 1928 towards interest 
The second payment is endorsed on the document Ex. A and signed 
by defendants 1,2and4, The first payment isalso endorsed on 
the mortgage and the payment is alleged to have been made by 4, 
who is found to have been sent by first defendant to make this 
payment, This payment and endorsement were not accepted by the, 
defendants, To prove this payment an entry inplaintiff’s husband’s , 
writing in Ex. H. was relied on. It was a stitched notebook, 
stitched before the entries began to be made. It was kept by the 
plaintiff’s husband, who died in 1918, exclusively in respect of 
his dealings with his wife’s moneys during a period when he was’ 
dealing with those moneys. He kept separate books in respect of’ 
‘his own family affairs, It was held thatin viewof 41 Mad. 561 
(F.B.), the appointment of A as testamentary guardian was invalid 
as the father and sons were members of a joint Hindu family and 
the property was ancestral. 


Held, that the suit was not barred by limitation and both the, 
entries in 1917 and 1928 were true and valid. 


(i) To constitute a book, a collective unity of sheets even at- 
the time the entries are made and an intention that it should. 
serve as a permanent record may be necessary but beyond these 
it is not necessary that it should consist of a aera number of: 
sheets or bound in a particular way. 


(ii) The entry in Ex. H is relevent under S. 32, sub-cl.- (2) 
though it may not be made in the ‘course of business’, for the pieces 
of evidence made relevant under that clause are not restricted to’ 
what is done in the course of business. It need not necessar ily be 
against the pecuniary interest of the person making the entry, as 
that is separately provided for in cl. (3). 


The question whether ‘course of business’ in Ss, 32 and 34 
takes in also a person’s private account of domestic receipts and 
expenses, or relates only to business books in the commercial or 


professional sense left open. 


(iii) Whether a payment by the manager of a joint Hindu 
family would avail to save limitation as against the other members,, 
not only when the. contract of loan had been: entered into, by the: 
manager alone on behalf of the family, but also. in, cases where. the; 
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other members of the family were eo homine parties to the original 
contract of loan (See I.L.R. 58 Mad. 418), yet as here.defendants 
2 to 4 were represented by A, who had no authority to represent 
them‘as per 1.L.R.41 Mad, 561, it must be held that they were not 
partiés to the mortgage in their individual capacity and that the 


mortgage was one entered into by the Ist defendant alone as 
manager of the family as held in LL.R. 25 All. 407. 


~ (iv) Also under the clause added to S, 21 of the Limitation 
Act by Act I of 1927, where a liability has been incurred by or on 
behalf of a Hindu undivided family as such, a payment made by 
or by the duly authorised agent of the manager shall be deemed to 
have been made on behalf of the family. This is not confined to 
cases where the original contract had been entered ‘into by the 
manager alone. 


(v) Itis- enough if the payment has been made by the- person 
sha happens to be.the managing member and itis not necessary 
that it should purport to be madė by him as such manger. 


“12 M, & W. 510; explained and distinguished, 
(1897) 2 Ch. 181, relied on, 


(vi) When the proper application ofa substantial portion of 
the consideration has. been proved the court might, in the absence 
of circumstances’ creating suspicion, presume, that the small bal- 
ance is also likely to have been required and applied or ‘proper 
purposes, There is no reason for drawing a distinction between a 
sale and a mortgage in the application of this rule of evidence. 

j C.S. Kanban genan and D. Ramaswami Aiyangar for Appel- 
larits, 


_ S. Srinivasa Aangan for Respondents. 
OO SAV . a —— 
` Venkatramana Rao, J, | 
Oth March, 1936, 


. Transfer of Property . Act ay of 1882); s. 55—Vendor’s lien. 
—Pro-note executed for portion of purchase money—Endorse- 
ment of, to. another—Payments by maker to indorsee—Subsequent 
re-endorsement, to original vendor—Lien, if subsists. 


S.A. No. 61 of 1935. 


The plaintiff took a pro-note fora portion of unpaid purchase 
money from his vendee and later endorsed it in favour.of another. 
The maker made several payments to the endorsee who later on 
re-endorsed it to the plaintiff “himself.. In a suit for the balance 
due thereon, the vendor claimed a charge on the properties sold by 
him on the ground that on re-endorsement, ae vendor’ s Hen that- 
he'originally had: revived, < 
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Held, that on endorsement of the pro-note, the endorsee may 
not get the lien but the vendor’s lien is not thereby extinguished 
unless something is done to waive it or abandon it. Negotiation 
does not put an end to the security. The lien continued with the 
vendor and on re-endorsement to him, the vendor acquired all his: 
rights; the charge attaches and extends to the extent of the por- 
tion of the: unpaid purchase money remaining unpaid under the 
promissory note, 


` LL.R. 39 Mad. 997 (F.B.); (1908) 1°K.B. 344 and (1909) 2 
Ch. 423, referred to, ` i 
K. S. Desikan, for Appellant. . 
K. Rajah Aiyar and R. Rangachari for Respondent. ` 
S.V.V, . ——— l i 
Venkataramana Rao, J. S.A. No. 158 of 1932" 
9th March, 1936. 


-Indian Easements Act—Transfer of Property Act, S. 8—Sale 
of land with a tree thereon—Tree growing up and branches over-. 
hanging on adjoining land of the vendor—If vendor entitled to 
abatement of the nuisance by removal of the overhanging branches. 


R sold a plot of land to A whereon there was ‘a tamarind tree. 
The sale was of the land with the trees thereon. The tamarind-tree 
grew up and began to overhang on R’s own plot adjoining the one 
that he had sold to 4. A filed a suit claiming that he was entitled 
to a right of easement to have his branches so overhanging on R’s 
land, as the sale was of the tree also. R filed a suit for abatement 
of the nuisance by the removal of the overhanging branches. | 


_ Held, that R was entitled to abatement of the nuisance. There 
is no right of easement or customary right to have the branches of 
a tree overhang on another man’s land. Therefore there cannot 
be said to be an implied grant of easement necessary for the enjoy- 
ment of the property conveyed. To allow the branches of one’s 
tree to overhang on another man’s land is to commit a nuisance. 
The right claimed was for the branches to overhang over an 
unlimited and indefinite area of the appellant’s land. The result 
would be that the appellant would be subject to a burden which 
would virtually deprive him of the right to use his land as owner, 


(1894) 3 Ch. 1; LL.R. 19 Bom. 420 and 1929.M.W.N.. 726 
referred to. 


K. S. Desikan, for Appellant. 


_ T, M. Krishnaswami- Aiyar and A. Balasubramania Aiyar for 
Respondent. l 


S. V. V. oo 
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Venkataramana Rao, J. | S. A. No. 1867 of 1931. 
11th March, 1936. 


Res-judicata—Suit for partition—Mortgagee impleaded as 
defendant— Mortgage questioned and found not binding on the: 
plaintiff and not supported by consideration—-Subsequent suit for 
sale on mortgage—If barred by res judicata. : 

“Ina suit for sale upon a mortgage executed by the first iis. 
dant, (the father of defendants 2 to 6) the defendants 2 to 6 
pleaded that the suit is barred by res judicata by reason of a prior 
decision in a suit for partition instituted by the third defendant 
against his father and the other brothers impleading the mortgagee 
(plaintiff in this suit) as the seventh defendant. It was held in 
the partition suit that the mortgage was not binding on the third 
defendant herein on the ground that it was executed after the 
plaintiff (3rd defendant herein) in the partition suit became divi- 
ded in status, and also on the ground that the mortgage was not 
supported by consideration, 

Held, that the present suit upon the mortgage is barred by 
res judicata, When the decree of a court is based on findings on 
two issues, though one of them may be enough to dispose of the 
appeal, each finding will be res judicata. 

If both parties invite the decision of the Court on a particular 
issue and under such circumstances if the Court finds on that 
issue and rests its Judgment on the finding on that issue also, it 
must be held to be res judicata. 

68 M.L.J. 625 and LL.R. 48 Cal. 460 (P.C.) Distinguished, 

LL.R. 51 Cal, 631 followed. 

The decree passed in a partition suit, in which for the purpose 
of giving relief to the plaintiff a question had to be decided as bet- 
ween the different parties, whether arrayed as plaintiff 
or defendant, must be binding on all parties. No doubt in an 
ordinary case a finding on an issue as between co-defendants is not 
binding unless itis necessary to give relief to the plaintiff and 
there is a conflict between the defendants but a decree in a parti- 
tion suit stands on a different footing. 

. A partition suit has this peculiarity that R and defen 
dars are merely accidental labels for persons the rightsof all of 
whom are to be given effect to in the partition. 

16 L.W. 981. at p. 987. 

51 All, 850 at 852, referred to. 

A, Srirangachariar for Appellant. 

S. Tyagaraja Aiyar for A Swaminath Aiyar, for Respon- 
dent. : 

S, V.V, — mee 
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Venkatasubba Rao and Cornish, JF: < VC. M. a ‘Noy hee 1935, 
11th March, 1936, > >>> ees 


Civil Procedure Code (V of 1908)— one 17 ri. :2- and 3— 
Proper way. of construing—V akil on record and party -absent 
Another vakil instructed to apply ie wajan an a ai ik f 
‘appearance,’ 


On the 14th of July, the first witness, for thie defendants was 
examined and at the defendants’ request the case was adjourned to 
the 30th July, On that day two more witnesses were examined and ` 
the suit was again adjourned to the 6th August. On-that date 
neither the defendants nor their advocate was present. . Another 
advocate appearing on his behalf applied for.adjournment on the 
ground that some witnesses had not come and that the advocate 
on record was ill. The court refused the adjournment and passed 
a decree. ak, 

Held, that this ` was an ex parte order. The proper way of 
construing r.3 of O, 17 is thatif no default occurs under r, 2 
but default occurs under r. 3, the court should proceed under the 
lattér provision and dispose of the case on the merits but if default 
consists in non-appearance, it is r. 2 which deals with such a case 
specifically that in terms applies. MEA l Ta 

LL.R. 41 Mad. 286 relied on. n5 | ! 

It is not the presence of any vakil that the code TK 
as representing a party but a ‘pleader duly instructed and able to 
answer all material questions relating to the suit’ or a ‘pleader 
accompanied by some person. able to answer all such questions’ ‘to 
constitute appéarance of the pivader within the meaning of O. 9. 

20 L.W. 795 relied on, > y s aaa 

N. Muthuswami Aiyar for Kapa Na E 

C; Podmanotho manger for Respondent. if 

S. V. V. 

_ Pandrang Rao, J. C. C. C. A Nos, (51 to 53 of 1934, 
“Lith March, 1936. 

City Tenants Protection Act (Madras Act III of 1922), Sec. 9, 
House site in Madras—Tenant erecting pucca superstructure— 
Long residence—Uniform rent—S uccessive alienations—T enancy 
permanent—Averment in the written paren IN 0 separate 
‘written application necessary. 

‘Where the appellant, a tenant, had erected’ a pucca Super- 
étructure on landlord’s site more than 115 years ‘ago and from that 
date a uniform rent was paid to the landlord who accepted’ thé same 
inspite c of thegrowing: ‘value of Jand-and the tenaiit atid his ‘suicces- 
sors had from tinie to time dealt with the land: asi their ‘property, 


‘the ‘landlord collecting rent only from them; *-~ í eee 
NRC 
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z: Held; that on the facts the tenancy was a permanênt one. 

43 M.L.J. 556; 7 L.W. 194 Rel. on. 
ni Where the defendant had expressed his willingness to‘pur- 
chase the site in his written statement but did not file a separate 
application.for that relief. : 

Held, that the averment in the written statement was sufficient 
to'satisfy the requirements of law under S. 9 of the City Tenants 
Protection Act. 

: 22 İ.C; 291; A.L.R. 1925 Mad. 909 Rel. on, 

< K: Vi Krishnaswami Iyer and T. S. Vaidyanatha Iyer, for 
Appellant, 
l T.G. a a for Respondent. 

“KC. Bobcats 


Varadachariar and Mockett, JJ. A. S. No. 53 of 1929. 
12th March, 1936. : 
. Contract Act (IX of 1872). Ss. 64, 65 and 72— A tripartite 
-agr eeinent—H eld fraudulent preference in insolvency—M oneys 
‘paid by.one on foot of such agreement—lIf can be recovered back. 
- One P. 5, was indebted to one N. S. and N.S. in turn was in- 
debted to one S.A. On the eve of thé insolvency of N.S. an 
arrangement is said to have been come to whereby in consideration 
Qf the; debt die from N.S. to S.A, P.S. was persuaded to give 
„a pronote to S.A, for the amount due from P. $. to N. S. (Ex. B, 
1922). ‘Theinsolvency Court found that this was a fraudulent 
.preterence, Some payments were in fact made between July 1923 
and February 1924 by P.S, to S.A, It was held by the insolvency 
Court that they could not be pleaded in answer to the official 
receiver’s claim, Thereupon P.S. brought this suit against S.A. 
for recovery of the sums so paid by him. 
Held, they cannot be recovered either under S, 64, 65 or 72 
_of the Contract Act. 
4) S. 65 relates to a case where an agreement is discovered 
„to be void, A transaction bad as a- fraudulent preference is not 
‘one that i is void as between the parties in. the sense in which the 
expression is used in S. 65 but at best only voidable at the instance 
of the Official Receiver and as against the creditors. 


(ii) 5. 64 provides for repayment by the person at whose 
option the contract is rescinded. Here it is the official receiver 
that.applied to the court to rescind the contract and not S, A. On 
the other hand 5,4. wanted to stand by it. ‘ 

Gi). The consideration is that S.A. should fone his claim 
against . N.S. This has never failed; The consideration for P. $. 
undertaking to S.4. was not the discharge of his own liability. to 
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N.S. -That was only the motive and not the consideration as 
pointed out in 3 C.B. (N.S.) 300. 


62 I. C. 930 distinguished. 


(iv) S. 72 cannot apply because there has been no mistake in 
the present case. On the other hand the finding by the insolvency, 
Court is that P. S. N. S. and S.A. were parties to a fraudulent 
transaction for the purpose of bringing into existence nominal 
book entries. 

A.V. Visanatha Sasiri for Appellant. 

Respondent not represented. 

S. V. V. —_—— 


Venkatasubba Rao, and C. M. A. No. 134 of 1929. 
Cornish, JJ. 
12th March, 1936. 


Civil Procedure Code, (V of 1908), O. 21, r.19—Decree for 
execution of a conveyance on payment of an amount by plaintiff— 
Decree awarding costs to plaintif —Plaintif depositing the amount 
less costs decreed to him—If a proper deposit. 


A decree was passed on 17th January 1928 and it provided 
that on.the plaintiff depositing into Court Rs. 500 within the time 
mentioned therein, the defendant was to execute and get registered 
a deed of conveyance in plaintiffs’ favour. The decree further 
provided that the defendant was to pay the plaintiff a certain 
amount by way of: costs. The plaintiff deposited in time 
Rs. 157-15-0, which was arrived at by her deducting from the 
Rs. 500. , 


(i) the costs awarded to her by the decree. (ii) the costs 
which had accrued due and which she was entitled to recover by 
way of restitution and (47) interest on certain items of costs. 


Held, that independantly of O. 21, r. 19, on general principles 
and in the exercise of its inherent power, the Court could give 
effect to such a claim for deduction, as these claims are more in 
the nature of cross demands arising out of the same transaction 
and amount to an equitable set off. 

6 A. 351; 18 A.L.J. 162; 141 I.C. 15; 


1930 A. 413; 4 C. 742 and 1935 C. 225 applied. 

The procedure of declaring a respondent to an appeal a 
lunatic on the mere affidavit of the petitioner without giving notice 
to the respondent’s advocate of the same is irregular. | 

_K. G, Srinivasa Aiyar for Appellant, 

“M.S. Vaidyanatha Aiyar for Respondent. 

S. V. V. 
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Cornish. J C 0 5 F e $. A. No. 288 of 1932. 
13th March 1936. 

Civil Procedure Code (V of 1908), O. 44, r. 1—Leave to fle 
an appeal in forma pauperis—-Copies of judgment. and decree 
should accompany application—Ex parte order excusing delay can 
be objected to at the time of hearing of appeal. - - 


An application for leave to file an appeal in forma pauperis 
under O. 44, r. 1 should also be accompanied by copies of the 
judgment and decree sought to be appealed against. Otherwise 
the appeal would be out of time, even if the copies are produced 
later at the time of hearing and the application is ee granted 
by the court. 


An ey parte order excusing the delay under S. 5 of the 
Limitation Act can be objected to by the respondent even at the 
time of hearing of the appeal and it is not necessary to have the 
order vacated by.an earlier application. 


(1917) LR 45 LA.25: LL:R.41 Mad. 412 jand 27 M.L.J. 
147 followed. 
16 L.W. 662, considered. 
` CA. Seshagiri Sastri for Appellant. 
` S. Panchapaygesa Sasiri and K. R. Krishnaswami Aiyar for 


Respondent, : 
Sp BG NG l Se 


Venkataramana Rao, J. S.A. No. 557 of 1933. 
© "17th. March, 1936. we i 
Impartible Estate—Grant to illegitimate sons towards mgin- 
tenance-—Agreement to take lower rates of rent—Binding effect as 
against succeeding zamindar—Madras Estates Land Act eee 
S. 26, 


A perpetual grant made by a Zamindar to his illegitimate sons 
for their maintenance of lands which were nanjai-mel-punja 
agreeing to take much lower rates thari the ‘faisal rate of rent what- 
ever crops he raised and’ granting a deduction called Tiřvai- kammi 
can be presumed to be for Valuable consideration under S. 26 of. the 
Estates Land Act, if it is found that the concessional rates had 
prevailed for about 60 years and that the lands were labouring 
under want of. irrigation’ facilities and classed for; that reason from 
nanja. into nanja-mel-punja. The grant is binding on the succeed- 
ing. Zemindar | and he cannot revert to the faisal aes ignoring the 
Tirvai kammi, ae 

LL.R. 7 Mad: “365 (F. B. ) applied: 


B. Sitarama Rao and 5. R. Muthuswant A Aiyar for “Appellant. 
K. Rajah Aiya¥ for’ ‘Respondent.” g 
B.V.V. i 


EE 


ŝi 
Venkatasubba Rao and < C. M. A. Nos. 189 and 319 of 1933. 


Cornish, JJ. 
13th March, 1936. ` 


Partnership—Decree obtained by partnership—Assignment of 
decrees individually by two pariners to transferees—Execution by 
rival transferees—Whether assignment valid—Position of partners 
—Expost facto confirmation of a transaction originally invalid by 
majority of partners—Whether rendered valid—Indian Contract 
Act (IX of 1872), S. 253 (5). 


Where a firm of commission agents and money lenders 
obtained a decree for about Rs. 4,000 and odd and one of the 
partners assigned the decree for a sum of Rs. 1,300 and ariother 
partner assigned it for a sum of Rs. 1,700 and odd at a later date, 
and the two rival transferees applied for execution and recognition 
of their respective assignments, ; 


Held, that the transaction in each case amounts in fact to the 
compounding of the claim although it has taken the form of an 
assignment and a large part of the debt is surrendered and that as 
a general proposition an authority to give discharge for a debt on 
payment, doés not include a power to compromise or settle it in 
any way a partner likes. : 

A power to do what is usual does not include a power-to do 
what is unusual however urgent. 

“Every partner is, in contemplation of law, the general and 
accredited agent of the partnership; and may consequently, bind 
all the other partners, by his acts, in all matters which are within 
the scope and objects, of the partnership.” “Each partneris an 
agent only in and for the business of the firm, Neither will his acts 
done in violation of his duty to the firm bind it, when the other 
party to the transaction is cognisant of of co-operates in such 
breach of duty” (Story on Partnership and Agency. quoted with 
approval in (1847) 6 Moo. P. C. at pages 193, 194. 

Lindley on Partnership 10th Edn. pages 190 and 191, 

The contention that the 2nd assignment should be recognised 
in as much as it received the approval of all the other partners 
excepting the partner who made the first assignment (S. 253 (5) 
of the Indian Contract Act) was negatived. ~ 

Held further, that an expost facto confirmation cannot: give 
validity to a transaction initially invalid and that S. 253 (5) con- 
templates that a decision was taken, the question having been 
raised and debated, and that the power though- notin itself of 
judicial kind, is subject to the rule that every partner must have 
an opportunity of being heard and the decision must be made in 


good faith with a view to the collective interest of the firm, 
NRC 
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M.S, Ramachandra: Row for B. Somayya and K. Srinivasa 
Row for Appellants. 


ig aa in both not ee Da a 
. K, C DS fa Ube eee 


` Venkataramana Rao, ae eae - i Ss. A. No. 149 of 1932, 
a: “18th March, 1936. ` , 


-Res judicate—-Dismissal of prior suit on Jairi to- Say ‘day 
sO. 9 or O, 17 r. 3 applies--Subsequent suit if barred 
Meaning of ‘act a a to further progres of the.suit? in 0. 17 
Ds: 3; pe ai ; : t 


: The: plaintiffs fled : a suit for a dodatan as they- were not 
‘ then entitled to possession. That suit was dismissed on account of 
thé plaintiff’s failure to pay day costs ordered ‘to be paid ona 
previous hearing day. The plak | then ‘filed another suit for 
declaration and possession, = ve 


e 
yr? 


. Held, the previous decision must be kenak to be adler 0. 17 
r-3 on the merits. The payment of costs was a step necessary for 
the further progress of the suit within the: meaning of O. 17 r. 3, 
as it had-to be paid before the suit could proceed further. The 
subsequent suit was therefore barred by res judicata. ‘ 


c. LLR. 10 Mad, 272 and I.L-R. 40 A, 590 followed. 
1. L. R. 13 Mad, 510 and ILL, R. 18 Mad. 466 distinguished, 


A.  Visvanatha Aiyar and A. Ramaswami Aiyar for 
Appellants. 


ayn 


4. -Lakshmayya for Respondent 
`S; V.Y ‘i 


| Poradachariar tea Mockett, JJ A. S.No, 25 of re 
. 19th March, 1936, 


Hindu Law—-Pre- “partition debts of father Rights of creditor 
to proceed in exécution against properties allotted to son—M adras 
Estates:.Land Act—-Father. in possession as landlord after division 
in status-—Patta granted by father—Efect.of on son—Suit. lands 
allotted to- son ata partition -decree—-Lis Pendens--Mesne profits 
—Enquiry into—Distinetion between past and future mesne profits: 
~: The plaintiffs’ father granted on 31st: October, 1923 to the 
defendants’a patta (Ex: K) over ‘the suit lands, which were till 
then homefarm lands of the estate. There was a'suit for partition 
filed in-1920-on behalf of the plaintiff against the- father, alleging 
‘extiavagance- and. waste: ‘against the father. -A preliminary decree 
for partition (Ex. J. ,) was passed, asa result of a compromise, on 
3rd March, 1921, An‘application for a final decree was made on 
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8th April, 1922 and a final decree was passed on 7th June, 1924. 
In the compromise decree, debts to the extent of Rs. 692,000 were 
accepted as binding alsoon the son and provision was made for 
discharge of those debts. One of the debts so admitted was a 
debt of 40,000 due to one P. V. under a decree which he had 
obtained against the father alone. Under the compromise the 
father was left in management of the son’s share also and it was 
found that the income from the estate was considerable, that the 
father wasted the whole income and alienated properties as for 
debts. Out of the premium of 40,000 for the patta (Ex. K), it 
was found that 20,000 was credited in the accounts as having been 
paid to P. V. The properties covered by Ex. K were allotted at 
the partition to the share of the son, For some reason the defen- 
dants did not come on record in the partition suit and claim that 
these properties should be allotted to the father’s share. Ina suit 
by the son for recovery of possession of the properties. 


Held, that the sons were entitled to a decree for possession. 


(i) Though a son is liable for the prepartition debts of the 
father (I.L.R. 47 Mad. 621: I.L.R. 51 Mad. 361) not illegal or im- 
moral, yet on a division in status the father would have no longer 
power to dispose of the son’s interest in the family property even 
for the purpose of discharging such debts, Nor can a creditor who 
has obtained a decree against the father alone bring to sale in 
execution family property so as to affect the interests of theson 
who had in the meanwhile become divided, 


(ii) The permanent patta Ex. K was vitiated by lis pendens. 
Whether the Court would have accepted the alienee’s request to 
work out the equities by setting apart these lands to the father’s 
share or not, the only course open to them was to have applied to 
be made parties and prayed for equities being so worked out. That 
not having been done, Ex. K. cannot prevail against the decree in 
the suit nor affect the properties under that decree. 


(iti) Treating this as an alienation made by the father, either 
as manager or guardian of the divided son under Ex. J., (because 
having been divided in status by Ex. J., he had no longer the 
powers of a father), the alienation is bad as there was no neces- 
sity for the same. The minor’s share of income was more than 
enough and there was also cash. The guardian cannot waste them 
and borrow so as to bind the minor’s estate. 


(iv) As tor the contention that Ex. K., was not an alienation 
but only a conversion of the homefarm land of the zemindar into 
ryoti land by the zamindar who was yet a landholder for the pur- 
poses of the Act, that such conversion is within the powers of a 
zamindar or landholder and that once sucha conversion is made, 
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the ryots who were admitted into possession in due course acquir- 
ed occupancy rights under the Act, and not under an alienation by 
the zemindar, 


_ Held, that when by such conversion it is sought to bind a 
co-sharer, the true test will be whether such conversion was 
necessitated or justified by circumstances relating to the condition 
of the land or the continuance of its being cultivated as homefarm 
land. After Ex, J., the father and son were co-sharers but there 
is nothing in the Civil Procedure Code to compel the Court to put 
off an enquiry into the mesne profits prior to suit to a later date, 
though such a course is adopted sometimes by consent of parties. 

S. Srinivasa Aiyangar and V, Rangachari for Appellant. 
K. Kuttikrishna Menon for Respondent. 
S. V. V. f e 


The Chief Justice, King and Gentle, JJ. O.S.A. No, 2 of 1936. 
19th March, 1936, f 


Presidency Towns Insolvency Act (III of 1909), Ss. 7, 55 and 
57—Transfer of Property by Insolvent—Annulment—A pplication 
by Official Assignee for rents and profits from date of transfer— 
Profits and rents prior to three years of application not claimable 
— Limitation. 


A transfer of his property by an, insolvent having been 
annulled under S. 55 of the Presidency Towns Insolvency Act III 
of 1909, the Official Assignee subsequently filed an application 
under S. 7 of the Act against the transferee for recovery of rents 
and profits of the property from the date of transfer. The 
objection was raised that the rents and profits for the period prior 
to three-years of this application cannot be recovered, as a suit for 
the same would be barred by limitation. The trial court held that 
an application under S. 7 was neither ‘a plaint, nor ‘an application’, 
under S. 3 of the Limitation Act and decreed the claim for the 
entire period, 

Held, that the Official Assignee could not claim any higher 
right even in an application under S. 7, than what he would have 
obtained in an ordinary suit and the law of limitation precluded 
any such claim for more than three years’ mesne profits. 


In re Mansell 66 L.T. 245 followed. 


(See also O.S.A. No. 13 of 1925 Ed.) 
= S, Panchapagesa Sastriar and P.S. Ramasami Aiyangar for 
Appellant. i : 
. A. C. Sampath Aiyangar for Respondent. 


t 
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Varadachariar and. Mochett, JJ. - A.S. No. 200 of 1934, 
20th March, 1936. > 


Registration Act, (XVI of 1908) S. 49-——Evidence Act, S. 92— 
Sale deed for 11,000—Unregistered agreement that it was to bea 
loan for 8,000—Recital in sale deed that 11,000 paid—Admittedly 
3,000 not paid—Suit for 3,000—1f unregistered agreement admissi- 
ble to show the true nature of the transaction, 


By a sale deed (Ex. II) dated 17th January 1930 certain 
properties were sold by the plaintiff for Rs. 11,000, the deed 
reciting that Rs, 3,000 had already been paid and that Rs, 8,000 
was received béfore the sub-registrar. Admittedly Rs. 3,000 was 
not paid‘and Rs. 8,000 was paid on 20th January 1930, On. 20th 
January 1930 an unregistered agreement Ex. I was executed and it 
was found that it represented the true nature of the transaction 
between the parties, namely, that Rs. 8,000 was merely a loan and 
not consideration for a sale and that the plaintiff was at liberty to 
obtain a reconveyance if he repaid the loan with interest within 2 
years but that “if the amount be not realised from us in the said 
two years, you shall be entitled to make good your amount of debt 
by a due sale of the said maliga and from other property and from | 
us”, The plaintiff sued for the recovery of Rs. 3,0C0 as unpaid ` 
purchase money. 


Held, that Ex. I on its own terms is not a document that 
requires compulsory registration. The reference to the sale of 
property by the defendant in the event of non-payment within two 
years does not make it a mortgage. It only gives the liberty to the 
defendant to sell it to any body and claim from the plaint ff any 
balance that may remain due, Therefore there is nothing in Ex, I 
which by itself amounts to an interest in immoveable property and 
its admissibility is not precluded by S. 49 of the Registration Act. 
S.:92 Evidence Act does not bar it for there is no question of its 
being varied by any oral agreement. 


Where the person who is himself relying upon a document 
(Ex. II) comes forward with a story that its recitals are not true 
(here as to 3,000), both the parties are at liberty to show what the 
true circumstances attending the transaction are, 

49 M.L.J. 414 relied on. 

B. Somayya, Ch. Raghava Rao and Kasthuri Seshagiri Rao, 
for Appellant. 

G. Lakshmanna and S. Narasimhan for Respondent. 


S. V, V. 


e 
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KVenkatasubba ‘Rao and Cornish, JJ. CM. A No." 160 of 1931. 
25th March 1936. 


© Pyocédure—Civil Procedure Code Vv of 1908). O. 21, 7, 32 
ES chene decrée—When executable--Kaitalai trustee to hand 
oven :proceeds of trust to treasurer—Failure to—If can be proceed- 
ed against under O. 21, Y. 32 (5)—Receiver, if can be appointed. | 


_ Where a scheme suit is filed, what the plaintiff asks for is a 
i@chéine for the management of the trust and it is like any other 
ischemic of ‘management by wills etc., only declaratory and not 
‘é#dinarily executable. The scope of such a suit under S. 92, Civil 
Procedure Code is not like one for recovery of property or for 
Specific performance of a decree, where what is granted by the 
‘decree has to be realised by execution. When it is a scheme suit, 
#heparties get what they sought for on the scheme being framed 
‘and nothing more is to be done in execution. 

Sa The true test is not whether a provision in a scheme decree is 
‘declaratory or directory but whether the provision sought to be 


“executed is or is not in what is really the scheme part of the 
decree. 


~ 1933 M.W.N, 183-and LL.R. 47 Mad. 139 referred to. 


When a trustee etc., approaches the Court under a liberty clause 
-contained in a scheme decree, the Court intervenes not by way 
iof executing the decree but by reason of its respect for the decree 
-which has settled the constitution. That is not execution under the 
-Civil Procedure, though in common parlance it may be execution. 
yno Where a scheme for the Tiruvarur temple provided that ‘ the 
‘trustees of the respective Kattalais shall hand over all the cash 
iproceeds of their property to the treasurer’, and on his failure 
-to‘do so, an application was put in under O, 21, r. 32, Cl. (5) 
#Civil Procedure Code and the Court appointed a receiver by 
way of equitable execution, 


y- Held, that O. 21, r. 32 (5) Civil Procedure Code did not 
apply. No receiver can be appointed in the circumstances, as it 
«will: practically tantamount to removal of the trustee, which can 
only be done by a properly framed suit for the purpose. 


61 M,L.J. 904 not approved, 
ar. S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar for 
Appellant. 


A. V. Visvanatha Sastri and R, Sundaralingam for Respon- 
dents, 


S. V. V. E a 
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Venkatasubba Rao and © C., M.A. Nos. 37 and 201 of 1935. 
i Cornish, JJ. ng Sg 3 a ee ws ogy 
25th March, 1936. l a EUN 


Provincial Insolvency Act (V of 1920), Ss. 51 (3) on 
Interim receiver in ‘insoluvency—Execution .sale—Application by 
` interim receiver to stop sale~-If maintainable under S ; 522°C 6urt 
refusing to stay—Sale held—Purchase by a third party bona fide— 
If can be set aside a Official Reéetver—M eaning 4 bona: fide, rine 
S. 5h Cl. (3)... i KG : ophel word 


A decree was obtained on 7th March: 1933 and props oF the 
judgment-debtor was attached‘in‘due course. Subsequently on 
llth August. 1934 the judgment-debtor. presented a petition.to be 
adjudicated an insolvent. An interim receiver was appointed 
under 5. 20 and on 3rd September 1934 he was directed. to take 
‘possession of the insolvent’s property. In the meantime.. the 
executing Court directed the sale of the property and fixed 26th 
September 1934 for sale. On that date the interim. receiver 
presented to the executing Court an application undei S. 52 to, 
stay’ the ‘sale and deliver the propertly to him. But the ‘Court, 
refused to stay the sale as it held that S. 52 did not. apply, to, 
interim receivers but directed the sale proceeds to be paid. to, the 
receiver. The sale was held and purchased by a third partys; + Ön 
25th October 1934, the interim receiver applied to the executing, 
Court to set aside the sale under S. 151 and O, 21, r. 90:Ciyil -Prop 
cedure Code. The Court, then presided over by another, Judge, set, 
aside the sale holding that it violated the provisions of-S. „52, of, 
the Provincial Insolvency Act. 


Tove pe iag 

Held, that the order setting aside the sale was wrong. n every 
case of execution sale of a debtor’s property whether before ‘or 
after admission of the insolvency petition, the bona fide’ purchase 
acquires a title to the property which holds good against thé 
Official Receiver. In other, words the right which the Official: 
Receiver gets by relation back from. the order of adjudicatiai tö: 
have vested in him all the property which the debtor täd at- ‘the 
date ‘of the ‘insolvency petition will not. prevail: against: the’ ipur- 
chaser i in good faith at an execution sale prior to adjudication: 


LL.R. 55 Mad, 316 and Mulla j 2 426 para 605; not oleng d 
this respect. ae 


: The sale referred to in sub-S. G) of S. 51 aust. be ‘that heldi 
ilie admission of the petition for if it be a sale held previous- tO: 
that, the execution creditor would have been entitled ever to, the 
sale proceeds and the property woild: pass to: the. purchaser, inde- 
pendently of any question of good faith, CE 
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The Court ought to have stayed the sale when the insolvency 
was brought to its notice. S. 52 does not.exclude an interim 
receiver, 

“.ISL.R. 55 Mad. 316 followed in this respect. 

50M. L. J. 665 and Mulla’s insolvency 1930 Edn. p- 425. 
para 604 to the contra not followed. 


- A purchase made on the faith of a Court s order, hauk it 
may be erroneous, negatives bad faith in a purchaser, which 
knowledge of debtor’s insolvency standing alone E eae 


-, 30 M. L.J. 661 dissented from: - 
JM. S. Vaidyanatha Aiyar and T. S. Srinivasan for E 
`K. ‘Bashyam, T. R. Sraneasan and R. Visvanathan tor Res- 


ada, 
S.V. V.. ——— - 7 fe a : 
Varadachariar and Mockett, JJ. ` A S. No. 61-0f 1933. 


‘27th March, 1936. 

“oM ortgage by A and B—Assignment of, by B to C—B agreeing 
to be personally liable for unrealised balance of mortgage money 
from mortgage properties—When liability of B arises—On exhaus: 
tion of remedies against mortgage properties or only ageer personal 

rémedy against A is exhausted, ~ 
“+ The plaintiffs sued on a mortgage executed by. the: first 
defendant i in favour of the sixth defendant on 15th February, 1927 
The sixth defendant transferred his rights under the mortgage to 
the plaintiffs on 26th November, 1930; The transfer deed provid- 
ed that if a’ decree could not be obtained, either in regard to the 
entire deed of mortgage or in regard to a part thereof or if after 
obtaining the decree, the entire amount or a part of the money due 
under the said decree could not be recovered from the mortgage 

property, I (sixth defendant) shall stand responsible therefor.” 
The lower Court gave a personal decree against the sixth defendant 
for the suit claim minus.“what is realised from the. sale of, the 
mortgaged properties and -by a petition under O, 34, r. 6, Civil 
Procedure Code for personal decree against: the first defendant, ae 
. - Held, that this order postponing pr oceedings against the saa 
defendant till after the plaintiffs had exhausted their remedies 
against the. mortgaged property as well as against the first defen- 
dant pérsonally is not justified. As soon as the plaintiff’s remedy 
against the mortgaged property has been exhausted, they will be at 
liberty to proceed against the first defendant « or "6th Genah as 
they think fit, ` oh gf a veut a 
xi: B, Somayya for Appellant. my eo get 

~Reéspondent not. represented, ve i ; 

S.V. V. I =.. 


=“ Vénkatdrambhia Rao, J 05 JS. AP Net 12299 of Posi 
“> 28th Marchi'1936. “eo ans sent 

M adras Revenue Recovery Aci (17 ‘of Eh) Rene; Se tems 
Purchaser in—Mortgage prior to sale—Swit on—If the piiramount 
title of the purchaser can be gone into—Evidétice of revenue sale 
—Receipt of payment of advances tT sufficient—Sale certificate 
alone conclusive evidence. 










In a mortgage suit, it was chntended that re of T ei 
of the mortgaged properties was sold in revenue auction’ for'non- 
payment of kist, it was not liable to a mortgage created prior 
thereto by reason of S. 42 of the Madras evens: ao Act 
- (II of 1864), ` ey Noo A a 

Held, that-such question cannot be gone into ‘it? “the  mortkdge 
suit as it sets up a paramount title, KG a 


` Held further, that where the only evidence of the“ ‘revenue 
auction in the case consisted of a receipt of payment ‘ofa cértaii 
sum paid as advance of the sale price to the’ village 'Munsif, ‘that 
was not in law sufficient proof of the Revenue’ sale, as ‘under the 
Reventie Recovery Act, the sale requites'to be confirmed’ ‘by: the 
Revenue Officer under S. 38 (3) and the sale certificate. aloné is 
conclusive evidence’ of the fact of ‘purchase under S. 38 (5). 

s: Jagadisa Aiyar for Appellant. 
X K. S. Desikan for Respondent: 

SVN. E 

Pandrang Row, J. id C.C.C.A. No. 11-0£ 1935? 

25th March, 1936. : i 

Easements Act, S. 15, Explanation (2)--Preschipiitie enjoy- 
ment—I interruption before 20 years—If actual uninterrupted enjoy- 
ment for statutory period necessary—Suit within one month of 
interruption but 20 years after windows were put up by naka 
owner--Efféct of Applicability of’ English law, ER Serin 


In a suit for an injunctiori restraining’ ‘the dekadat fiom 
obstructing by the erection of a wall, the access of light and air to 
the windows in the first floor of the plaintiff’s: House, it, was found 
that the plaintiffs completed the construction of the building in the 
béginning of July 1912, that the obstruction‘of light and-airté the 
windows was caused in June 1932 and that the’ plaintiffs brought 
the present suit for injunction without acquiescingtin the‘obstruc- 
tion within one, month after the interruption but ee ee after 
the windows were ‘put up. > n DERN y 

Held, that the 20 years enjojment was to be Geko tied 
the commencement of the enjoyment.to the, time of briaging.the: 
action and that an interruption of the enjoyment: in.whatever 

NRC 
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period of the 20 years it may happen, cannot be deemed an inter- 
ruption within the meaning of S. 15 by virtue of explanation (2) 
unless it is submitted to for one year after notice of the obstruction, 
The view of the court below that “the decision in Flight v. Thomas 
SE.R.91: 8 Cl. and F, 231 does not apply to this country is 
faulty”. 4 

S. Jagadisa Agar and J. R. Alwar Naidu for Appellants. 

K. Narasimha Aiyar | for Respondents. 

SV.V. —— 
Varadachariar and “Mockett, JJ, A.S. Nos. 118 and 119 of 1934. 

27th March, 1936, 


Hindu Low—Ezhuvas of Palghat—Liability of Ezhuva son . 
for father’s: debis—If Ezhuva sons governed by Hindu Law in 
that respect. 

An Ezhuva Hindu of Palghat is governed by the Hindu Law 
and the rule of the son’s liability for the father’s debts also holds 
good i in their case. The Ezhuva follows the Makatayam and not 
the Marumakatayam system. Inthe absence of evidence to the 
contrary as to the customary Jaw applicable to any particular 
Hindu community, the ordinary rule of Hindu Law will apply: 
Among Ezhuvas individual members of the family have separate 
rights which they can enforce by partition (22 M. 277) and it can 
only be on the basis of right by birth, As such thé sons cannot 
escape liability for the father’s debts, not illegal or immoral. 
Further unless the Hindu Law is applied, the sons can- have no 
right to object to sale of the family property. 

53 M.L.J, 368 distinguished as a case of a Thea family. 

- LLR. 38 Mad. 527 distinguished asa case of Nambudris 
where the doctrine of corporate ownership of illom property is. 
followed and. there is no question of anybody’s shares being 
alienated or seized in execution for the debts either of himself or 
of the father and therefore the illom property can only be made 
liable for debts binding on the illom. 

N. A, Krishna Aiyar for Appellants. 

E. Govinda Menon for Respondent. 

S. V. V. 
7 4 enkatasubba Rao-and : C. M. P. Nos. 6792 and 6704 of 1932. 
o.. Cornish, JJ. 

a lsi “March, 1936, : 

i -Civil Procedure. Code, S. 110--Leave to repeal to Privy c ouncil i 
_M eaning of affirming judgment—Decree. varied- as regards one. 
party, but affirmed, as regards another-—Leave to appeal, if can be 
granted. as. against, the party.m whose case, the decree. was affirmed- 

Effect. of. 51 Ca 969, NENG eige a aaa eae ea 
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To S. died in 1919 leaving behind two, sons-(first and second 
detendants in the suit) and a widow (fourth defendant in the 
suit). The third defendant was the son of the first defendant, 
The suit was filed on a mortgage executed by defendants 1 and 4. 
The trial court passed a decree for the full amount claimed 
against one and four defendants but as regards two and three 
defendants, it held that they were liable only for a portion of the 
debt. On appeal to the High Court by the plaintiff, the decree as 
against the first and fourth defendants was confirmed but the third 
defendant was held liable for the full amount. As regards the 
second defendant the High Court dismissed the appeal. C.M.P. 
No. 6792 of 1932 was filed by the plaintiff for leave to appeal to 
Privy Council against the second defendant and C.M. P. No, 6794 
of 1932 was filed by the third defendant against the plaintiff. 


Held, that the third defendant was entitled to leave as it was 
a reversing judgment so far as he was concerned. But so far as 
the second defendant was concerned, it was an affirming judgment 
and in the absence of a substantial question of law the plaintiff 
was not entitled to appeal against him. The effect of the argu- 
ment, that where the decree, as passed, is on its face single, it 
should always be regarded as one and entire, irrespective of its 
dealing with several subject-matters or disposing of claims against 
several defendants, will be that although the items are distinct, the 
casein regard to each item is distinct, and the findings are distinct, 
the accident of there being a partial reversal enables either party 
to challenge the findings as to which both the courts are agreed, 
What is to be regarded is not the decision as a whole, but the de- 
cision as it affects the subject-matter in dispute. The right way of 
construing S. 110 Civil Procedure Code is to read the words 
“decree or final order” in Cl. (3) in conjunction with and to treat 
them as relating to the subject-matter mentioned in Cl, (1). 


LL.R. 51 Cal. 969 is only authority to this extent that if as 
regards the subject-matter in dispute the appellate court has varied 
the lower court’s decision, the appellate decree is not an affirming 
one. This incidentally involves that it makes no difference 
whether the lower court’s decree has been varied to the prejudice 
of the applicant or in his favour. 


Observations re I.L.R. 51 Cal. 969 in 35 L.W. 206 distin- 
guished as obiter. 

LL.R. 62 Cal. 259° and 31 CON: 572; ALR. Pee: Cal. 543 
followed. 

T.M. Krishnaswami Aiyar and. Ne Sivaramakrishna Aiyar for 
Petitioner in C, M. P. No. 6792 and for Respondent in C. M. P. 
No. 6794 of 1932. 


2 


TEE Py CoP Aiar for: Pétitioner i ink C M, $. No, 6794 
of 1932.25 © f 


: K. Arawamuda Aiyangar for Respondent in C. M. P No. 6792, 
ae 1932, 


SVV P 


V enkatasubba Rao and Cornish; JJ. C M. A. No. 488 of 1934. 
_ Ast April, 1936, . 
, Limitation Act—Art. 182 cl. (5) as dan in i927 ean- 
ing of final;order in cl. (5)—If the last order in point of time is 
a final order—Order returning petition, if a final order. 


A, decree was passed on 24th January 1922, Beginning from 
1st February 1922, nine execution petitions were filed for exectition 
of the decree, the ‘last of them being on 6th’ March 1931, That 
was ‘returned’ for satisfying certain conditions on.27th June 1931, 
The present E. P. was filed on L5th January 1934. Of-the prior 9 
E. P's excepting the first two the rest were returned for some 


defect or other to be remedied but none of them was re-presented 
to the court. 


< Held, that before the amendat of Art. 182 cl: (5) in 1927 
according to which the terminus a quo is the date of -the final 
order the petitions were within time because it was settled law then 
that failure to re-present a petition does-not affect the rule that the 
Statute runs from the filing of the petition (1915 M.W.N. 865; 31 
M.L.J, 561; 2 L.W. 540; 2 L.W. 1207 and 38 L.W. 224), But now 
the time is three years from the date of the final. order and hence 
the petition is barred. An order returning a petition is not a final 
order within the meaning of Art..182 cl. (5). Final order is not 
the last order in point of time but the order which deals judicially 
with the matter.of the petition and the words imply that the pro- 
ceeding | has terminated so far as.the court passing it is concerned, 
When an order is made returning a, petition, it contemplates a 
final order to be passed at a subseqitent stage when the defects are 
remedied and the petition is re- “presented, - The order, does not 
represent the result of the application. | It is a long way., “off: from 
the tiltimate result, which alone can properly be, described asa final 
‘order. : ; 

A.LR. 1933 Rang. 87 approved. 
“66 M. LJ. 79 distinguished. 
_ C.M.S.A. No. 173 of 1932 dissented, from, 
'M. Appa Rao for Appellant. 
K. S. Desikan for eres 


> ayy, 5 ` 5 ed 
E 


4, $. V.V. 
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Varadachariar and Mockett, JJ. Appeal No. 381 of 1932, 
31st March, 1936, f 


Impartible Estate—Descending on nephew by inheritance— 
Adult sons of the nephew if entitled to maintenance from out of 
the estate—Hindu father—Liability of, to maintain adult sons— 
Extent of. 


Where a Hindu succeeds to an impartible Zamindari as the 
sister’s son of the last holder, he takes it as separate property in 
which his sons can have no right. His adult son is not, in the 
absence of a custom to that effect, entitled to maintenance from 
the Zamindari, Under the Hindu law ordinarily an adult son is 
not entitled to enforce payment of maintenance as a ‘personal’ 
obligation of the father. Where the father is in possession of 
joint family property the adult son is entitled to be maintained 
from out of the joint family property. But it is doubtful if he can 
maintain a suit for maintenance against the father when he could 
as well sue for partition. Where the property in the hands of the 
father is impartible, the son would not, even if the impartible 
estate be joint family property, be entitled to sue for partition and 
in stich cases a suit for maintenance has been permitted. 

LL.R. 41 Mad. 785; 1.L.R. 5 Cal. 256 discussed and distin- 
guished. 4 

LL.R. 56 All. 468; LL.R. 43 All. 228 and IL.R, 57 Mad. 1023 
(F.B.) relied. 

The observations in Mulla’s Hindu Law 8th Edn. at p. 611 
not approved in so far as they support a general right to main- 
tenance in favour of the adult son irrespective of the question 
whether the impartible estate in the father’s hands is joint family 
_ property or not, 

S. Ramaswami Aiyar and T. P. Gopalakrishna Aiyar for 
Appellant. 

B. Somayya and R, Krishnaswami for Respondent. 


S. V. V. 


Varadachariar, J. C. R. Ps, Nos. 247, 248, 275 & 276 of 1934. 
2nd April, 1936. 

Madras District Municipalities Act (V of 1920)—Resolution 
passed on 13th August 1926—Notification of resolution published 
‘on Ist October, 1926—If assessment for half year ending 31st 
March 1927 proper—No objections to resolutions filed—Income 
from lands outside municipality—If texable—S, 81 cl. (1)—Levy 
of tax on works to be started in future—If legal—Revision peti- 
tions against prior assessment pending—If subsequent levy illegal 
—~Assessment in name of son—Notice of assessment served on 
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father-rHouse transferred to father, though mutation not effected 
—Father paying the tax—If entitled to refund of tax. 


The plaintiff, a first grade pleader was renewing his sanad 
but since 1922 has not been practising and has been getting no 
income as pleader. But he has been getting income from lands 
outside the municipality and by money-lending. He was assessed 
ta profession-tax in respect of the half year ending on 3lst March 
1927. The notification embodying the resolution under S. 80 of 
the Madras District Municipalities Act (V of 1920) was published 
in the District Gazette only on Ist October 1926, The resolution 
under S, 78 was passed on 13th August 1926. No objection was 
filed to that resolution within the time and it was not suggested 
that sufficient time was not given to object to the resolution. The 
Municipality took into account in assessing, the income received by 


the plaintiff not merely from investments of money but also from 
lands outside the municipality. 


Held, that as no objection was filed in time, the mere fact that 
the resolution was published under S. 80 onlyon lst October, 1926 
did not affect the validity of the assessment. 

61 M.L,J. 642 relied on. 


Held further, that LL.R, 48 Mad. 476 is not reconcilable with 
L.L.R. 51 Mad. 301 and this inconsistency was pointed out in 62 
M.L.J. 175 by Jackson, J. in his Order of Reference and again by 
Venkataramana Rao, J. in S.A. No, 1533 of 1931 but LL.R. 51 
Mad. 301 has been followed by a Bench in S. A. No. 1533 of 1931, 
Therefore the tax on income derived from lands outside the 
municipal limits is not justifiable, 


S. 81 (1) contemplates even works “hereafter to be provided” 
and as such there is nothing illegal in the levy of a tax in connec- 
tion with works’ to come into existence in the future. Itisa 
matter for the discretion of the municipal body and the Govern- 
ment as to the circumstances under which a water and drainage 
tax should be permitted to be levied in connection with works to 
come into existence in the future. 


The fact that revision petitions were filed with regard to some ` 
of the houses and that they were pending disposal at the date of 
the levy of the property tax does not render illegal the levy of a 
tax before they had been disposed of. If the tax was reduced 
with retrospective effect the assessee might be entitled to a refund 
of any excess levied from him, 

In the case of one of the houses, the assessment was in the 
name, of the plaintiff’s son, but notice of it was served on the 
plaintiff. On 8th February 1928 the son applied to the municipal 
chairman for mutation of names but it was rejected for want of a 
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stamp. The plaintiff nag the assessment and claimed: a tefimd 
of the same, . any te) See 


Held, that by this time the plaintiff had bena he iranstered 
of the house and under S. 88 he had become liable for the tax, 
Assuming that the taking of distraint proceedings without a pro- 
per notice served on the party may be open to objection, it would 
not follow that a person who pays a tax which he is legally liable 
would be entitled to claim a refund merely because the distraint 
proceedings were improperly initiated. 

The ‘question whether the mere fact of the notice having been 
‘drawn up in the name of the plaintiff’s son would make the pro- 
ceedings against the plaintiff improper when in fact the notice had 
"been served on him left open. 

C. Rama Rao for Petitioner. 
K. Subba Rao for Respondent. 


S. V. V. 


Varadachariar and M pikett, JJ. Appeal No. 28 of 1934 
2nd April, 1936. 


Mortgage—Attestation—Scribe and an attestor dead—Only 
attesing witness alive called—Hostile witness~Court if can hold 
deed valid—If a mortgage can be held good as against some and 
bad as against others, 





A mortgage bond Ex, A was executed by the first defendant 
‘for himself and as guardian of his other minor sons defendants 2 
to 4 and by the fifth defendant and his father. The executant of 
the bonds defendants 1 and 5 admitted execution but the other 
defendants pleaded that it was not duly attested. It was found 
that the scribe and one attestor were dead. The other attestor 
P. W. 7 alone was alive and he had to be called by the plaintiff to 
satisfy the law, He was:hostile tothe plaintiffs but he admitted 
that the first defendant admitted execution before the Registrar 
and was present when the Sub-Registrar read out the document, 
He also stated that the first defendant admitted execution when he 
himself attested. It was held therefrom that the attestation was 
proved as against the first defendant but due execution was not 
` made out as regards the other defendant. 


Held, that a mortgage decree could be given as against the 
first defendant’s share in the mortgaged properties, The fact that 
as against the others due execution has not been made out does not 
prevent the Court from holding it good as against the first defen- 
dant. For example, where some of the executants sign in the pre- 
sence of attestors, while other -executants put their signatures 
later on, the document is not duly executed as a mortgage as 
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against the latter but itis good as against the. former. . Only. as 
against the former, a mortgage decree can be given, but not as 
agaat the latter. 

The Sub-Registrar is a competent attesting witness. 

I.L.R. 52 Mad. 123 followed. 

B Somayya for Appellant, 

Konda Kotayya for Respondent; 

S. V. V. 7 | ee 
; ` Pandrang Row, J. C. M, A. Nos..265 to 267 of 1934. 
> ‘7th April, 1936. aie ae 
-4 Limitation Act (IX of 1908), ‘Arts. 120 and 131--Suit for 
recovery of arrears of Dittah Manibam for faslis 1330 to 1340 
(1921-1931) from Zamindar alleged to be due at the end ofeach 
fasli from the revenue deductions of the Zamindari—Plea of bar 
of limitation —W hether it is a perpetual right to receive periodical 
payments or a periodically recurring right—Art.131-or 120. 
. .The plaintiffs instituted suits in 1932 for recovery of arrears 
of Dittah Manibam for faslis 1330 to 1340-(1921 to 1931) from 
the Zamindar of Sivagiri.as, due to them’ at the end of each fasli 
from the revenue deductions of the zamindari and alleged that the 
Zamindar and his predecessor-in-title have recognised ‘plaintiff’s 
rights to the manibam and had been regularly paying them till the 
end of fasli 1329. It. was further alleged that the manibam of 
each fasli should be paid at the beginning of the next fasli ies 
Ast of July of every year. 


t 





-` The defence was a denial of the plaintiff’s right and it was 
contended that the suits were barred by limitation as no suit was 
brought to establish their claim within 6 years from the date of 
first refusal, 


On the question whether the right claimed was a periodically 
recurring right within the meaning of Art. 131 or whether it was a 
„perpetual right to receive periodical payments, which is not provid- 
ed.for by the limitation Act and as such Art. 120 could apply. 


Held, that the right claimed was a periodically recurring right 
‘and that Art, 131 governed the case and not Art. 120. 
_ SIM.L.J. 492 distinguished. 
_ LILR. 38 M.916 (F.B.); LL.R. 34 Bom. 349 and LL.R, 58 
Bom. 306 (P.C.). referred to. 
Leave refused. 
_ A. Swaminatha Aiyar for Appellants, 
:K. Venkateswaran tor Respondents. 
BG NO : a a 
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Varadachariar and Mockett, JJ. ' A, S. No, 263 of, 1930. 
8th April, 1936. 

Water rights—Ryotwari lands—Right to water other than as 
riparian owner—Customary right—Right by prescription—-Differ- 
ence between extent and nature of customary right—Lands regis- 
tered as single crop lands— Water used for along number of years 
for second crop—Government, if can refuse water for second 
crop—Effect of regisiry as single crop—Right of Government to 
regulate water supply. 

' The plaintiffs are the ryots of villages T etc, apake for 
over 100 years by V channel which takes off from river V at a 
point .4. At 4, isa dam whose effect is to turn all the low water 
coming down the stream into the channel and it is only in seasons 
of flood that the water coming down from the hills can overflow the 
dam and find its‘way into the main river, The waters of V channel. 
after filling the T tank surplus at a point A-4 lower down through 
a channel which ultimately joins the V river. The defendants 2 
to 25 are the ryots of village K irrigated by channels taking off 
from the main river V at a point below this junction of V surplus 
channel with the main river V. The revenue accounts show the V 
channel as the source of irrigation for T village and V river as the 
source for K village. The.Government planned to dig a diversion 
channel at a place above A, and before the V channel flows into T 
tank and the purpose was to take water from the channel to 
defendants’ villages even when there may not be enough water in 
‘ the channel to fill the T tank. The plaintiffs thereupon brought 
this suit for an injunction restraining the defendants from digging 
the proposed diversion or in any manner diverting the water or 
the flow of V channel. ‘lhe claim was put on basis of (i) custom- 
ary right and (ii) prescription. 

Held, (1) that though there may be some common factors, 
there isa fundamental difference between customary right and 
prescription. The custoniary right may give the plaintiffs all that 
they really want but it may not give them an exclusive right to all 
the,waters of the channel to the extent of preventing Government 
from using the water of the channel for other purposes even with- 
out prejudice to the plaintiffs accustomed user. 

Prescriptive right may, in certain circumstances support a 
claim of exclusive right, though even the extent of a prescriptive 
right must generally be measured with reference to the user made 
by the claimant and not with reference to the mere flowin the 
channel. 

(2) A right by prescription can be acquired as against the 
proprietary right of another but not as against the sovereign right 
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which, under the Indian Law, the State possesses to regulate the 
supply of water in public streams so as to utilise it to the best 
advantage. 


- I,L.R..50 Cal. 356: A.I.R. 1927 Mad. 722 distinguished. 


(3) The plaintiffs are therefore only entitled to the accustom- 
éd supply of water for the irrigation of their lands and they could 
not acquire any exclusive right to the detriment of the paramount, 
right of the State to regulate and control all supply of water in 
public streams and channels. 


Though only asmall extent was registered as double crop 

land, a very large extent of lands was found to have long continu- 
ed to be cultivated with. second crop. It was argued that the 
plaintiff's right to receive water in respect of wetlands registered 
as single crop lands was limited to the water required for the first 
crop and that they had no right to complain if they were deprived 
of the supply of water for the second crop, że., that ‘accustomed 
supply’ must be read.as limited by the nature of the registry in the 
revenue accounts. 
_ Held, that the significance of the registry as a ‘single’ crop or 
‘double’ crop or as ‘compounded’ lies mainly in fixing the quantum 
of land revenue on the land. It may also be that lands registered 
as double crop lands are entitled to water for a second crop in 
preference to lands registered as ‘single crop’ under the same 
source when a holder of the latter class of land proposes to raise ,a 
second crop on it. But the power of the State:to interfere with 
the customary supply of water to ryotwari holders ought not, to be 
determined with reference to the registry but only. with reference 
to the nature of the accustomed user, the period for which it 
should be used to make it accustomed user depending on the facts 
of each case. The statement of the law in ILL.R. 28 Mad, pp. 74, 
75 in favour of the right of a ryotwari landholder to whom water 
has been supplied: by Government to continue to receive such 
supply as is sufficient for his accustomed requirements must be 
given full effect, 


T.L.R. 54 Mad. 793 eiei and approved’. 
The Government Pleader (K. S. Krian Aiyangar) 
for Appellant. 
= C. S. Venkatachariar, T. P. Gopalakrishna imwa R. 
Ramasubba Aiyar, for Respondents, 


S, V. V. KaR a 
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Pandrang Rowand: King; JJ. = Li R: A. Ne 3 a 
9th April, 1936. ay UG 


‘Appeal—Memoranduim of ‘appeal ‘filed with deficient « court- fee 
—Deficient court-fee paid involuntarily before the court returned 
the memo ‘of ‘appeal—A ppeal to be deemed to be filed when ‘such 
deficient fee ‘was paid in—S, 149 Civil Procedure Code does not 
apply to such a case—Appeal barred: on the day when court- -fe 
was paid in—Dismissal of appeal as barred. 

An appeal, the time for filing which expired during the 
summer vacation, had to be filed on 16th July 1934, The 
memorandum of appeal was actually handed into the office on. 
16th of July but with a court-fee of 8 annas while the proper 
court-fee was Rs.15. Before time was granted by Court for the 
payment of the deficient court-fee, the deficient court-fee was put 
into the office by the appellant ve aE on 10th September, 
1934, 

Heid, the appeal should be tréated as properly presented only 
on 10th Séptember 1934, when the court-fee’ due on the memo-" 
randum of appeal was paid, and so'treated the appeal was barred’ 
by limitation. S. 149 Civil Procedure Code has‘ no application to’ 
such a case as' no application has been made for extension of 
time for payment of the deficient court-fee and the court has’ 
not, in its discretion, allowed’ any time for the purpose. — 

K.S. Rajagopalachari for K. Rajah Aiyar for Appellant, 


K.V. Sesha Aiyangar for Respondent, 





S. V. V. : GA Se 

V enkatasubba Rao and Canin: JJ. C. M. P. No.-801-6f 1936. 

`. 15th April, 1936. ARRE: ; OPE ne 

Writ of Certiorari—Election—322 invalid “votes—Election ’ 

tribunal setting aside election without considering the result ‘of 
such votes—If High Court can interfere by a writ of certiorari, 


The result of a poll was that the petitioner for writ had been 
returned by a majority of 114, having polled 1206 to 1092 votes for, 
his opponent, the first respondent. The polling officer.had by a 
mistake marked on the back of each ballot paper ‘the number of 
the voter in the electoral register. ‘This number is, according to 
R. 16 of the election rules, to be marked on the counterfoil when ` 
the ballot paper or counterfoil is: handed to the voter. The result 
was that 322 ballot papers so marked and put into the polling box 
in this polling booth were invalidated and rejected by the election 
officer. Two votes were apparently rejected on other grounds. 
The defeated candidate preferred an election petition and the 
election tribunal, without deciding whether the mistake affected 


the result of the election, set aside the election. It was alleged 
NRC 
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voting but it was found against. This application for, a a. writ of 
certiorari was thereupon filed to qok the tribunal’s order setting 
aside ‘the election. 


Held, that the effect of R.-20 and iS. 2is to invalidate any 


ballot paper bearing on it a mark or writing indicating the identity 
of the voter, But the election tribunal had to consider (i) whether 
there had been a non- compliance with the Act or the rules and (ii) 
whether such non-compliance had materially affected the result of 
the election. It was stated on affidavit that of the rejected votes 


in the particular ballot box the successful candidate had a majority 


of 68 votes. If the number of ballot papers rejected by reason of 
non-compliance with the rules did not suffice to turn the scale 
against the elected candidate, though the extent of his majority 
might be affected, the result of the election could not be held 
to have been materially affected. 

It is wrong to say that. nothing short of some sort of defect 


connected with jurisdiction can afford ground for certiorari (1910). 


2 LR. 695, No doubt certiorari will not issue in respect of a 


wrong decision of a tribunal upon a matter which it is within its: 


power to decide. But if the tribunal considers a wrong question 


altogether,—and it is not a case of a proper question being dealt. 


with wrongly—then the Court will interfere by means of a writ.. 


The tribunal here has entirely misapprehended the question for 
decision. It has failed to decide the real question, namely in 
what numbers the invalid ballot papers had been distributed in 
favour of the rival candidate, upon the mistaken impression that 


the circumstance of 322 votes having been invalidated must have. 


materially affected the result of the election, Thus the election 
tribunal has declared the election to be void without considering 
and without determining the very question upon which his jurisdic- 


tion to declare the election void depended and hence a writ of. 


certiorari can be issued to quash the order. 


(1904) 91 L.T. 94; (1910) 2 K. B. 265; 4 O'M. &H. 162;. 


(1922) 2 A.C. 151, relied on. 
K. S. Jayarama Aiyar and G. Gopalaswami for Petitioner. 


K. Rajah Aiyar, T. M. Venugopala Mudaliar and A, Gopala- 
charlu for Respondent. 


S. V. V., ery 
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. Venkataramana Rao, J. S. A. No, 231 of 1932. 
15th April, 1936, 

Presumption—Suppression of account books by plaintiff--If 
suit can be dismissed—Effect of such suppression. 

The rule laid down in ‘The Ophelia’ (1916) 2 A.C. 206 that “if 
any one by a deliberate act destroys a document which, according 
to what its contents may have been, would have told strongly 
either for him or against him, the strongest possible presumption 
arises that if it had been produced it would have told against him; 
and even if the document is destroyed by his own act, but under 
circumstances in which the intention to destroy evidence may fairly 
be considered rebutted, still he has to suffer. He is in the position 
that he is without the corroboration which might have been expect- 
ed in his case”, is only an illustration of the wider principle that a 
man cannot be permitted to take advantage of his own wrong. To 
what extent the presumption should be applied will depend upon 
the facts and circumstances of each case. But generally a spoliator 
of evidence ought not to be deprived of his legal rights if there is 
any other independant evidence on which he could be given relief, 
though no doubt the strongest presumption should be made against 
him in regard to his case. If for example, a plaintiff destroys or 
withholds the evidence and without the production of such evid- 
ence it would not be possible for the Court to give him any relief, 
no doubt the Court may visit him with the extreme penalty of 
dismissal of the suit. But ordinarily on this ground of suppression 
of accounts only, it is not justifiable to straightaway dismiss a suit 

13 C.W.N. 696; 24 C.W.N, 110, referred to. 

K. Rajah Aiyar and R: Rangachari for Appellant. 

T. M. Krishnaswami Aiyar and S. Ramachandran for Respon- 
dent. : 

“SL. V.V. —— 
Pandrang Row, J. C. M. 5. A. No. 84 of 1933. 
19ih April, 1936. 

Provincial Insolvency Act, S. 4—Transfer of Properiy Act, 
S. 53—Mortgage partly supported by consideration—Effect of. 

On an application by two creditors and the Official Receiver 
to set aside a transaction more than two years old under old S. 4 
of the Provincial Insolvency Act and S. 53 of the Transfer of 
Property Act, it was found supported partially by consideration, 
namely Rs. 3500 out of Rs. 6500 but that the document was not 
executed in good faith. It was contended that so far as the consi- 
deration was found true the mortgage should be upheld. 

Held, that the mortgage could not be upheld as a mortgage but 
the mortgagee may be treated as a simple creditor to the extent of 
the consideration found. 

NRC 
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46 M.L.J. 125; 36 Mad. 29 and 1930 M.W.N., 1145 referred to, 
K. Rajah Aiyar and S. Narasinga Rao for Appellant. 
M. Krishna Bharathi fot Respondent. 


S. V. V. s 


King, J. S. A. No. 637 of 1932. 
24th April, 1936. 

Contract Act, S. 160;-Consignment of goods by Mysore 
Railways—Destination S. I. R. station—Loss in'transit—S. I. Ry. - 
refusing to give a certificate as to condition of goods—Consignee 
refusing to take delivery—Suit against S. I. Ry—If maintainable. 

A consignment òf til (Gingilly) seeds was booked from 
Mysore on the Mysore Railways to Palghat on the S. I. Ry. Co. At 
Palghat the consignment showed loss in weight; the S. I. Ry. Co. 
had weighed the goods and noted the weight; but the consignee 
alleged that all the bags were loose and some of them were cut 
open and demanded a certificate as to the weight and condition of 
the bags ashe found them to be. On the company declining -to 
give the certificate the consignee refused to take delivery of the 
goods and sued the S. I. Ry. Co. for the entire value of the goods 
plus the profits he would have made. 

Held, that the company had done what was reasonably ex- 
pected of them, that the consignee was not entitled to “the certifi- 
cate as demanded and that the consignee’s refusal to take delivery 
was wrongful and (2) that the contract of carriage being with the 
Mysore Railways there was no privity of contract with the 
S. I. Ry. and that the suit for aileged wrongful refusal to deliver 
does not lie against the S. I. Ry. company. 

`S. 160, Contract Act and A. I. R. 1929 All. 690; 29 All. 228 
' (F.B ) and 11 A.L.J. 775 relied on. 

S. S. Ramachandra Aiyar for Appellant. 

B. Somayya for K. V. Ramaseshan for a ak 

S. V. V. —— 

King, J. . ' S A. No. 1885 of 1931. 

27th April, 1936. ‘ 
| Limitation Act, Art. 120—Suit by trustee against ex-trustee 
for accounts —Article applicable—Cause of action when arises. 

A suit by a trustee of a temple against an ex-trustee for rendi- . 
tion of accounts of the management of the temple is governed by 
Art 120 of the Limitation Act and time begins to run immediately 
on cessation of the trusteeship. It is obvious, that when one man 
is deposed from office and is succeeded by another, the right to sue 
accrues immediately on such succession. 

S. Jagadisa Aiyar and G. R. Jagadisan for Appellant. 

T. V. Muthukrishna a and T. S. Vaidyanatha Aiyar for 
Respondent. 

S. V. V. — 
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Varadachariar and Mockett, JJ. A. S. No, 105 of 1931. 
24th April, 1936, 


Hindu Law— Faither—Security bond by father to secure debit 
and credit transactions—Security of joint family properties—New 
business started by father—Debts incurred therefor—-Minor sons 
—Liability of minors’ shares in the properties covered by the 
security bond—Mortgage in mofussil—Morigagee parting with 
title deeds~-If negligence. 

In July, 1918 the first defendant executed a security bond Ex. 
C., in favour of the plaintiff. Defendants 2 to 4 are the sons of 
the first defendant and they were all minors on the date of Ex. C.. 
The bond itself does not refer to any particular debt but provides 
that the first defendant wished to have debit and credit transac- 
tions with the plaintiff for a period of 5 years from that date to 
the limit of Rs. 5,000 both separately and jointly with other per- 
sons On promissory notes and on account. The properties specified 
in the bond were joint family properties and were offered as 

` security for any sum of principal and interest that might become 
due to the plaintiff as a result of such transactions, Two pronotes 
Ex. A and B were executed, one for Rs. 6,400 and another for 
2,425. The suit was brought on the security bond in respect of the 
balance due under these notes. It was held that there were no ante- 
cedent debts. The first defendant was conducting a rice mill busi- 
ness for which the sums borrowed appear to have been utilised. 
There was no definite evidence to connect the suit debts with the 
rice mill business nor any very clear evidence as to the profitable- 
ness or otherwise of that business. The family was in possession 
of an ordinary income of Rs. 1,C00 per annum from joint family 
properties. TRe family was not a trading family by hereditary 
profession, 


Held, that it may be that a manager who uses family assets 
for the purpose of business started by him will expose himself to 
the liabilities of a manager of a family business if the minor mem- 
bers choose to claim the benefit of that business; but he cannot by 
his conduct alone or by the use of the family funds impose upon 
them against their will the character of a joint family business on 
a business started by him. Even assuming that a category of 
benefit may be recognised in this connection apart from necessity 
in the ordinary sense, such benefit must at least be certain and the 
business free from any risk or danger, The-starting of a rice mil] 
business by a person situated in the position of the first defendant 
cannot be said to be not attended with risk or danger to the family 
property. I.L.R. 52 Mad. 227 not good law in view of LL.R, 54 
All. 564. 

NRC 
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LL.R. 57 All, 605 distinguished on the ground that in this 
case all the sons were minors. 

It is true that in view of the system of registration of mort- 
gages prevalent in the mofussil, the mere omission to take charge 
of the title deeds or even parting with title deeds by the mortgagee 
may not always amount to negligence; but if as the circumstances 
here suggest, the plaintiff parted with the title deeds relating to 
these properties when he had sufficient reason to think that the ; 
mortgagor required them for the purpose of effecting a sale of the 
properties, there is no reason why the plaintiff should not be held 
guilty of negligence and of having allowed the mortgagor to 
“defraud the sixth defendant. os 

A. V. Narayanaswami Aiyar, S. Panchapagesa Sastri and 
S. Hanumantha Rao for Appellants. 

C. S. Venkatachariar V. Rajagopala Aiyar, T.V. Ramiah and 
M. E. Rajagopalachari for Respondents. 

Pandrang Row, J. S. A. No. 812 of 1931, 
28th April, 1936. 

Principal and  Agent—Power of attorney—Exceeding the 
authority—Partial ratification—Operating as a confirmation of the 
whole—Means of knowledge—Approbate and reprobate, 

A mortgage bond was executed in favour of the plaintiff by 
an authorised agent of the principal and another for Rs. 1,300 in 
respect of several items of properties of the principal, while the 
power of attorney authorised the agent to execute a mortgage bond 
only for Rs. 1,000 and only in respect of some of the items of the 
properties actually mortgaged. The amount of Rs, 1,300 borrowed 
was paid in discharge of another prior debt of the principal. It 
was found that subsequently the principal became aware of the 
amount of the mortgage, and that it was in favour of the plaintiff 
and that though he did not actually know that more properties had 
been mortgaged he had the means of knowing the same. It was 
also found as a fact that the principal ratified the mortgage and 
the terms thereof except with regard to the extent of the pro- 
perty mortgaged. 

Held, (1) that partial ratification having been established it 
would operate in law as a confirmation of the whole transaction as 
the principal had the means of knowing all the terms of the mort- 
gage and there is no such thing in law as a partial ratification 
. and 

(2) that the principal having had the benefit of the entire 
amount of the mortgage and adopted it, it was not open to him to 
repudiate the burden and the plaintiff was therefore entitled to 
succeed, í 
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R, Swaminatha Aiyar for Appellant. 
3 y. A ee Sastri for Respondent. 
. V. V. 


Varadachariar and Mockett, JJ. A. S, No. 166 of 1930, 
30th April, 1936. 

` Waters—River—Government upper riparian owner-—Putting 
up of a dam by— Diversion of water to a tank— How far permis- 
sible—Nature of the right to put up a dam—Extent of a prescriptive 
right to put up a dam—Obstruction caused by natural causes 
combining with the dam—Liability of the upper owner who put up 
the dam—Limitation. 


Where the Government as upper riparian owner is not seeking 
to use the water of the river for a riparian tenement but to fill a 
tank situate at a long distance, the onus is on the Government to 
show that such an act will not cause damage to the lower riparian 
owner. Further the right to divert water to such a tank by putting 
up a permanent dam across the river is one in the nature of an 
easement and is not a riparian right. The lower riparian owner is 
entitled to insist then that there should be no excessive user and 
that the easement should be enjoyed in a manner consistent with 
his rights and without increasing the burden of the easement. 

Where a lower riparian owner complains of the obstruction 
caused by the accumulation of silt by the act of the upper riparian 
owner (Government) no question of prerogative right of the 
Government to distribute water comes in. Obstruction caused to 
the free flow of water by such accumulation amounts to a ‘nuisance’ 
and the riparian owner who is injured thereby may take steps to 
abate it even by going on the other person’s land, if only he can do 
it peacefully. If this is not permitted, his remedy is to sue for an 
dnjunction and for damages. The position is the same when 
natural causes combine with the existence of the dam to bring 
about the obstruction. Even if the Government acquires the right 
by prescription to maintain the dam, it does not obtain a kind of 
immunity in respect of all other obstructions that may arise in the 
natural course of things by reason of the existence of the dam. ` 
Injury caused to the lower riparian owner by obstruction of this 
kind is a continuing wrong within the meaning of S. 23 and he 
will have a cause of action accruing de die in diem until the 
opposing party acquires a prescriptive right to maintain the 
obstruction. 

It is doubtful if a prescriptive right could be acquired at all in 
respect of a shifting or changing mass like silt accumulation. 

The acquisition by the Government of a prescriptive right to 
maintain the dam will not of itself entitle him to all the waters 
intercepted by the dam but only to such water as he has been 
accustomed to take by the channel. If they are entitled to draw 
water through a channel with certain dimensions, they cannot 
enlarge the dimensions of the channel. . 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
with K. S. Champakesa Atyangar for Appellant. 

K. V. Krishnaswami Aiyar, M. A. Krishnaswami Aiyar and 
R. Ramasubbu Aiyar for Respondent. 

' S. V. V. 
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Varadachariar and Stodart, JJ, C: M. A. No. 99 of 1934. 
Ist May 1936. l f 


Income Tax Act S, 67— Assessment levied on a person—Plea 
by person that he was not resident in British India and hence not 
liable—Income-Tax Act Officer overruling that plea—Finding by 
Income-tax officer that he was a resident and had assets in British - 
India—If suit will lie to question the assessment. 


The plaintiff was at one time a resident of Chettinad 
(British territory) but his case was that from 1926 he had been 
permanently residing at Pondicherry (French territory) and that 
after a partition in his family in 1928, he had no proprietory 
interests or assets anywhere in British India. The Income-tax 
Officer assessed him to income-tax on income received by him from 
his business in Saigon for the years 1929—1930 and 1930—1931 
and collected the tax from him, because the income tax officer held 
that the plaintiff’s residence outside British India was only 
temporary and that he had a house in Chettinad though it stood 
in the name of his wife. 


As the assessee did not submit any return in respect of his 
income he was assessed under S. 23 (4) of the Income Tax Act: 
The assessee thereupon filed a suit for a declaration that he was 
not liable to income-tax and for recovery of the tax so levied. 


Held, that the suit is not maintainable and is barred by the 
first part of S, 67 of the Income Tax Act. In cases where the 
relevant statute contains a specific provision limiting or excluding 
the jurisdiction of Civil Courts, the determination of the ambit of 
Civil Court’s jurisdiction must prima facie rest upon the language 
used in the excluding provision; The Income Tax Officer has got 
jurisdiction to decide questions of fact necessary to give them 
jurisdiction over the assessee and so long as the assessing authorities 
had materials before them and could have honestly come to a con- 
clusion against the assessee on those facts, Civil Courts cannot 
question them by a suit. A denial of liability on the ground of non- 
residence may be raised in the course of assessment: proceedings. 
It was his duty to have placed his objection before the assessing 
authorities under S. 30 as one of the grounds of appeal contem- 
plated by the Act is: the assessee’s denial of liability to be 
assessed under the Act. 


Stodart, J., seems to be inclined to the view that if the act 
was in excess of the officer’s jurisdiction, the Civil Court may 
entertain a suit. Fr 4 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
with N. Srinivasa Aiyangar for Appellant. 

K. Rajah Aiyar and K. S. Ramamurti for V. Ramaswami 
Aiyar for Respondent. 


S.V.V, a 
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In re, Ramyipas MAHALIRAM, (1935) LL.R. 62 Cal. 1011. 


This decision is important not merely for the points of 
income-tax law considered by the learned Judge, but as regards 
the powers of the High Court to issue a writ of certiorari or 
prohibition in respect of the proceedings before the Commis- 
sioner of Income-tax or the Income-tax Officer. The learned 
Judge has held that the High Court has power to issue a writ 
of ‘prohibition against the Commissioner of Income-tax in 
respect of an order passed under 5. 33 of the Income-tax Act, 
though under the circumstances of the case it was not issued as 
the assessee had another remedy which he did not pursue. 


The main objection against the existence of the power to 
issue a writ of certiorari or prohibition against the Commissioner 
of Income-tax was rested on S. 106 (2) of the Government of 
India Act of 1915 by which the High Court was denied “any 
original jurisdiction in any matter concerning revenue.” The 
learned Judge has overruled this contention resting himself on 
the observations of the Privy Council in Alcock, Ashdown and 
Company, Lid. v. Chief Revenue Authority of Bombay! where 
Lord Phillimore said in answer to the objection to an applica- 
tion for mandamus -against the Chief Revenue Authority 
based on the same section of the Government of India Act, 
that the order of the High Court in such a matter would not 
be in the exercise of © original jurisdiction in any matter con- 
cerning revenue”. The matter would thus seem to be concluded 
by the pronouncement of the Privy Couricil. 

There is however, a recent decision of the Madras High 
Court in C. M. P: No. 2544 of 1935 which is not yet fully 


reported, but which appear in the Notes of Recent Cases p. 53 








1, (1923) ILL.R.47 Bom. 742 at 749: L.R. 50 LA. 212: 45 M.L.J. 295 (P.C.) 
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of 69 Madras Law Journal which seems to sound the other 
way. If the short-note correctly sets out the decision of the 
learned Judge, he seems to distinguish the observation of their 
Lordships of the Privy Council above referred to as merely 
laying down that asking the Collector to do his statutory duty 
in respect of income-tax would not be a matter concerning 
revenue and that their Lordships did not decide what original 
jurisdiction in S. 106 of the Government of India Act meant. 
We are not at all sure that this reading of their Lordships’ 
observation gives full effect to their meaning. But the learned 
Judge in the Madras case derived support for his view that a 
writ of certiorari was in the exercise of the original jurisdic- 
tion of the High Court from a previous decision in Venkata- 
ratnam v. Secretary of State for Indial. This decision would 
have been more authoritative if the observation of the Privy 
Council had been brought to the notice of the learned Judges 
who decided that case. Further, the learned Judges in 
Venkataratnam v. Secretary of State for Indial, relied for 
their view on a decision in Chief Commissioner of Income-tar 
v. North Anantapur Gold Mines, Lid? which has been 
disapproved by their Lordships of the Privy Council in Alcock, 
Ashdown and Company, Ltd. v. Chief Revenue Authority of 
Bombay3. The English decisions in The Queen v. Chantrell4 
and Overseers of the Poor of Walsall v. London and North 
Western Railway, Co. are relied on in the English Yearly 
Practice of 1928 for the passage-on which the Judges in 
Venkataratnam v. Secretary of State for Indial rest their 
conclusion that a writ of certiorari is in the exercise of 
original jurisdiction. Neither’ of those decisions lays down 
that proposition: The question in The Queen v. Chanirell4 
was only whether certiorari was taken away by the section of 
the statute considered in that case and it was answered in the 
affirmative. The question in Overseers of the Poor of Walsall 
v. London and North Western Railway, Co.5 was whether the 
decision of the Queens Bench on a case stated by the Court of 
Quarter Sessions was in the exercise of the ordinary jurisdic- 
tion of the Court of Queens Bench or in its consultative 
jurisdiction; and their Lordships held that it was in the exercise 





1, (1929) LL.R. 53 Mad. 979: 60 M.L.J. 25. 
2 (1921) LL.R. 44 Mad. 718: 41 M.L.J. 177. 
3. (1923) LL.R. 47 Bom. 742 at 749. 
4. (1875) L.R, 10 Q.B. 587. 5. . (1878) 4 A.C. 30. 
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of the ordinary jurisdiction and that therefore an appeal lay to 
the Court of Appeal against the decision of the Queens Bench. 
In the absence of any clear indication in these cases, it is 
difficult to see why the observations of their Lordships of the 
Privy Council in Alcock, Ashdown and Company, Lid. v. 
Chief Revenue Authority of Bombay! should not be given full 
effect as was done by the learned T poep in the case under 
notice. 





SWEENNEY V. SWEENNEY, (1935) I.L.R. 62 Cal. 1080. 


The learned Judges have held in this case that the English 
rule of evidence that a husband or wife cannot give evidence 
to prove "non-access so as to bastardise the issue which was 
reaffirmed in Russell v. Russell? is law in India also. Mr. Justice 
Costello who delivered the leading judgment in the case came 
to this conclusion by holding that the Indian Evidence Act 
enacts the rules of English Common Law and that there is 
nothing contrary to the English rule in Ss. 112 and 118 of the 
Act. , | 

In the first place, it. must be observed that the Indiari 
Evidence Act, as set out in the preamble, is a consolidating 
enactment and not merely an amending Act in which case 
only it would be permissible to take rules of law from 
other sources. Thus, it would be necessary to get the 
tule laid down by the learned Judges from the terms of 
the Act itself. Then, comparing the structure of the Indian 
Act with the English rules of Evidence, there is a fundamen- 
tally different mode of approach, i.e., while under the English 
law, evidence is relevant unless it is ruled out by any special 
rules as to irrelevancy or otherwise, in India evidence is only 
relevant when'it can be brought under one or other of the 
sections of the Act between Ss. 5 to 55 and no evidence can be 
let in unless it falls under any one of them. See Woodroffe 
and Ameer Ali’s Indian Evidence Act 9th edition page 130. 
Having thus come to the conclusion that any piece of evidence 
is relevant under one of those sections, the Act prescribes 
in later sections how the relevant evidence is to be adduced 
and what classes of relevant evidence cannot be adduced owing 
to other considerations, such as privilege, incompetency, etc. 





1.. (1923) LL.R. 47 Bom. 742 at 749: L.R. 50 LA. 212: 45 M.L.J. 295 (P.C) 
2. (1924) A.C, 687. 
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The evidence of non access by the spouse being clearly 
relevant and the best evidence on ihe point, we have to see 
whether there is any provision of the Act excluding it. There 
being nothing in the later sections specially excluding such 
evidence, it would. seem that the evidence of the spouse is 
clearly admissible and we have not to see what the rule of 
English Commion Law is and try to apply it here. ; 

Now, coming to the decisions in India, the point came up 
for consideration first in Rozario v. Ingles1, where the learned 
Judges fully recognising that the evidence of such a nature 
would be inadmissible in England, held that they were governed 
by the Act in this country and there being nothing to exclude 
it in Ss. 112 and 118, allowed the evidence to be adduced. 
This decision of the Bombay High Court was followed by the 
Madras High Court by a Bench of three Judges in Howe v. 
Howe2, These decisions cannot be brushed aside by saying 
that they were before Russell v. Russeil3, because they fully 
recognised that the English law was as it was subsequently 
affirmed in that case, but still they laid down that the Indian 
law under the Act was different. There are also two. decisions 
in India later than Russell v. Russell8, which have nevertheless 
followed the earlier. cases. See Mayandi Asari v. Sami 
Asari4 and Bai Kamla v. Babubhais, The latter of these 
decisions expressly refers to Russell v. Russell8, It is some- 
what strange that the learned Judge in the case under notice 
should have relied for support for the contrary view on the 
opinion of Sir Amberson Marten, C. J, in Premchand Hira 
v. Bai Galalab while the learned Chief Justice has at p. 1034 
of the report specially reserved his opinion on the question 
whether the rule in Russell v. Russell would be applicable to 
India in the face of the provisions of the Indian Evidence 
Act. It is possible that as the point was not argued by 
Counsel on either side in the case under review, the relevant 
authorities were not fully investigated and they might 
otherwise have come to a different conclusion, 


1, (1893) LL.R. 18 Bom. 468; ` 2.” (1913) T:L.R: 38 Mad. 466: 25 M.L.J. 594. 
3, L.R.. (19024) A.C. 87. 4.. (1931) LL.R. 55 Mad. 292: 61 M.L.J. 874. 
5. (1925) 28 Bom.L.R. 607: A.I.R..1926 Bom. 348, 
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Maune Yan AUNG v. Oo.Mu & Sons, (1935) LL.R. 13 
Rang. 511. _ Yasha 2.4 a ae 7 

This -case-illustrates the difficulty of applying English 
cases to Indian conditions without- noticing the differences 
obtaining in the laws of the two Cotntries and the reason of- 
the rule.in England. Though assistance on questions of gene- 
ral law may well be sought from the law in England, it is not: 
safe.to apply technical rules of procedure without noticing the’ 
history of the rule in England. The question that arose for 
decision in the case under review was.as to how far the provi- 
sion in O. 41, R. 10 Civil Procedure Code was applicable to a’ 
case where an appellant had obtained leave of the Appellate 
Court under O. 44, Civil Procedure Code to appeal in forma 
pauperis. It.has been held in the other High Courts except. 
Madras that O. 41, R., 10, Civil Procedure Code does not apply 
to cases of pauper appellants, who have been permitted to appeal. 
as paupérs Nusseeruddeen Biswas v. Ujjul Biswas!, Mt. Hafi- 
san v, Abdul Karim®, Bai Laxmi v. Harjivan’ Nathu3, Khem- 
raj v. Kisanlalat and Nazim: v. Abdul Hamid5 and in Nasim v. 
Abdul Hamids it is put as one of want of jurisdiction in an 
Appellate Court to call upon the pauper appellant to furnish 
security for costs. They rely mostly on Nusseeruddeen Bis- 
was v. Ujjal Biswasi and on the maxim “generalia specialibus 
non derogant”. It cannot be denied that the language of. 
O. 41, R. 10 is general and takes in pauper appeals also. l 


Bai Laxmi v. Harijivan Nathu3 is similar to the case, 
in Wille v. St. Johne and the question there was as to the 
effect of an order to continue the suit or appeal in forma pau-' 
peris on an order passed by the Court prior thereto to furnish 
security: for costs and it was held following the decision in’ 
Wille v. St. Johne that the order to give security for costs 
ceased to operate if within the time limited for giving security 
the plaintiff or appellant obtained an order to prosecute the 
suit or appeal in forma pauperis. How and why the suit 
which was originally filed required to be continued in forma 
pauperis does not appear from the report. That decision in 
Wille v. St. John® was later applied in Khemraj v. Kisanlalat 
to hold that O. 41, R. 10 does not apply to pauper appeals. In 








1. (1871) 17 W. R. 68. 2. (1907) 12 C.W.N. 163. 
3. (1911) LL.B. 36 Bom. 415. 4. (1917) LL.R. 42 Bom. 5. 
5. (1921) T.L.R. 3 Lah, 30, 6, (1910) T Ch. 701. 


NIC 
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England till 1883 as pointed out in. Bat Laxmi v. Harjivan,1 
the paupers were completely exempt from the payment of costs 
to the opponent even, if the opponent should finally succeed in 
the suit and even now under O. 16, R. 28 of the Rules of the 
Supreme Court ‘the poor person,...shall not be liable for any 
Court-fees and unless the Court or a judge shalli otherwise 
order no poor person shall be liable to pay costs. to any other 
party or be entitled to receive from any otheg party any profit 
costs or changes. (see also Drennen v. Andrew2.), The later 
clauses of ©. 16. even restrict the powers of the solicitor or 
counsel from. taking any fee etc, for the conduct of the proceed- 
ings on his behalf. R. 30: puts the poor person and: his. soli- 
. chHors very much under the ‘control of the Court. Im Carson: 
Pickersgill & Sonss. it was held that a successful plaintiff in. 
an action in forma pauperis is entitled upon. taxation, only to. 
costs. out of pocket and cannot be. allowed. anything for remu- 
neratiom to his. solicitor or fees.to counsel. (See also: Johuson 
v. Lindsay & Co.4where it was applied to the case of an 
appeal). It will be seem from the judgments of Grove, J., and 
Brett M. R. in Carson v. Pickersgill & Sons? that originally in 
England “counsel and attorneys. should be appointed’ for them 
(paupers) by the judges without any. fee or reward”, something 
like amicus curiae here. These provisions show that there cam 
be no question of security for costs by a pauper in England as. 
he cannot be mulcted: in: costs. But in. India the pauper is. not 
exempt from. paying the costs of the opponent when he fails 
in the action. and S. 35 Civil Procedure Code applies to him. 
as to any other litigant (see Jetha: Mulchand v. Jasrupë. 
Further, by. O.,33, R. 11 the Court shall order him to pay. the- 
Court-fees due to the Government on the plaint. With, these 
vital differences, it is, to say the least, not safe to. rest the 
decision of the question on the basis of the English law. 


The learned judges observe that in the Madras Rulings 
the. decision. in Nusseerudeen Biswas v. Ujjal Biswasé is 
overlooked. With ail respect we beg leave to point out: that 
in the leading case in: Madras, i.c, in Seshayyangar v Jainula- 





1. (1911) LL.R. 36 Bom. 415. 
2. (1866) L.R. 1 Ch. A. at p. 301, foot-note (7)). 
3. (1885) 14 Q.B.D. 859, ' 4. (1892) A.C. 110, 
5. (1884) LL.R. 8 Bom. 577 (P.B) 
6. (1871) 17 W.R. 68. 
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vadini (which later decisions in Srinivasa v. Subramania?, 
Saldhana v. Henry Haris, Subbiah v. Balasubramaniat and 
Narayana v. Veerayyas follow). ihe decision in Nusseerndeen 
Biswas v. Ujjal Biswasë is expressly referred to and 
disapproved. Nusseerudeen v. Ujjal Biswasé is itself under 
S. 536 of the old Civil Procedure Code (Act VIII 
of 1859) which like S. 592 of the Code of I882 made the 
provision relating to appeals in pauper appeals subject to the 
rules relating to: the chapter on appeals also in so far as 
these rules are. applicable. The present Code of 1908 has made: 
O.. 44 subject.only to the provisions relating to suits by paupers 
and omitted the provision subjecting the pauper appeals to the 
chapter on appeals. The omission is therefore significant. 
The other ground suggested in Khemraj v. Kisanialat relying 
on the maxim generalia specialibus now derogant is difficult to 
follow. for there is no conflict between the two provisions in 
O. 4k and ©. 44, Civil Procedure Code: The later Order’ is 
only an additional provision and not an. overriding or supersed- 
ing provision. It may be to the extent that a provision in 
O: 44 is inconsistent with a provision in ©. 41, the former 
may prevail’ but with all respect there is. no inconsistency 
between R. 10of O. 41 and. O. 44 if the scope of the two is 
kept in: mind. The main ground of the decisiom in Nussee- 
rudeen Biswas.v. Ujjal Biswas6 and cases following it is that 
the effect of the order for security would render nugatory an 
order penmitting to sue as a pauper. With: all respect, we 
submit,. that the Madras decisions have solved these difficulties 
by holding that before:a suitor in forma pauperis can. be called 
on to give security for costs, very special grounds must be 
shown to support such am application. It may. be that as in 
Subbiah- v. Balasubramania* there may be a financier behind 
the scene who might not have entered into any agreement with 
reference to the subject matter of the proposed suit” to bring 
the case under O. 33, R. 5 CL (c), ie., “the paupers may be 
mere creatures in the hands of persons well able to find secu- 
rity” as in Seshayyangar v. Jainulavuddin| and Jogendra Deb 


1. (1880) L.R. 3 Mad: 66, 2. (1907) 17 M.L.J, 583. 
3. (1920) LL.R. 43 Mad. 902: 41 M.L.J. 252 (F.B.). 
4. (1931) M.W.N. 1157, 
5. (1933) 1.L.R. 56 Mad. 323: 64 M.L.J. 433. 
6. (1871) 17 W.R. 68. 
7. (1917) LL.R, 42 Bom, 5. 
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v. Funindro Debil. Again it has to be rememembered, -as 
pointed out in Venkataramanjulu'v. Kaniniah? that leave .to 
appeal as a pauper is granted ex parte and not all material 
facts will be present then -to the judge’s mind. It has 
been held in Somasundaram v. Arunachalam’ dissenting from 
Filak Mahton v. Akhil Kishore4 that the respondent cannot 
object to the grant of leave on the ground that the judgment: 
appealed against is not “contrary fo law or to some usage 
having the force of law or: otherwise erroneous or 
unjust” and in Nagarattamma v. Nagayyas Curgenven, J., 
seems to go so far as to hold that the Court will not be justi- 
fied in-issuing a notice in order to make up its mind about the- 
merits of the case. _Whethcr the Madras view is correct or 
not in this'respect, it has béen held that when considering’ 
the grant of leave to appeal’ in forma pauperis the Court has 
to: decide only on a perusal of the application for leave to 
appeal in forma pauperis and of the judgment and decree 
appealed from and cannot look atthe rest of the record; see 
Veerappa Chetty v. Ma Tin’; Somasunderam v. Aruna- 
chalams. But when considering an application under O. 41, 
R. 10, the Court may look at other portions of the record to 
see if the appellant-has a prima facie case. i 


Whatever may be said when the matter is in the stage of 

a suit as in Mt Hafizan v. Abdul Karimt and Ma Gun v. Tha 

Hnyins different considerations arise when it has reached the- 
stage of an appeal. As pointed out by Scrutton, L.J. in Carrol, 
In ré9 “the Courts allow: an impecunious person to get one 
bite of- the cherry but will not allow him a second bite,’ 
unless he, as appellant, is able to provide security for the costs 

of the appeal”. It has to be borne in mind that just as Courts 

are anxious to help a pauper, it should also be anxious to 

safe-guard the interests of his opponent. 





. 1. (1872) 18 W.R. 102. 2. (1933) M.W.N, 203. 
3. (1932) I.L.R, 55 Mad. 982: 63 M.L.J. 28 (F.B.). ° 
4. (1931) 1.L.R. 10 Pat. 606 (F.B). 5. (1932) 65 M.L.J. 362. 
6. ALR. 1925 Rang. 250. 
7. (1907) 12 C.W.N. 162. . 
8, (1916) 8 L.B.R. 387. 9, (1931) I K.B. 104 at 108. 
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| Nando KEHAR v. SRI Buup NARAIN StncH, (1935) 
1.L.R. 14 Pat. 424, 

Does Art. 47 of the Limitation Act apply to cases where 
the unsuccessful party brings a suit for recovery of possession 
against persons who are not parties to the order under S. 145 
of the Criminal Procedure Code or claim under them by a 
title derived subsequent to the order? The judgment in this 
case holds that the article applies at least in cases. where the 
successful party under the Magistrate’s order or his represen-. 
tative continues to be in possession for the period of 3 years’ 
from the date of the final order and that’ in such cases the 
right of the unsuccessful party who is bound by such order is 
extinguished under S. 28 and cannot be revived by the fact 
that some third person has ousted the other party to the order 
or his representative and is actually im possession at’ the time 
of suit. In such cases the fact that the defendant is not a 
party to the original order or does not .claim under one who is 
a party thereto and may indeed claim even adversely to him is 
irrelevant. The general words of Art. 47'and S. 28 are 
sufficient to put the plaintiff out of Court. It may be a differ- 
ent question if the successful party has been deprived of his 
possession within the period‘ prescribed by Art. 47 by the 
defendant claiming adversely to him. In such a case it may 
be that the plaintiff is no longer. under an obligation to get 
rid of the Magistrate’s order and the ordinary period of 
limitation may apply. There is a certain amount of difference 
of opinion on this point in the High Courts as to which see 
Aukhil Chunder C howdhury v. Mirza Delawar Hosseini, 
Jogendra Kishore Roy Chowdhry v. Brojendra Kishore Roy 
C howdhry2 and Pakki Adinarayana v. Namburu Surammas, 





SHEONANDAN Prasap SINGH v. HAKIM ABDUL FATEH 
MOHAMMAD Reza, (1935) L. R. 621. A. 196: 1.L.R. 14 Pat. 
ae (P.C.). 

' This is an important decision of the. Judicial ‘Committee 
which further canvasses the extent and limits of the authority 
of Advocates in India to compromise suits and other ‘legal 
proceedings in which they appear, on the basis of their 
pa ous authority. ` The question was examined at length in 





_ (1880) 6 C.L.R. 93. . 2, (1896) LL.R. 23 Cal. 731 F.B). ~ 
3. (1924) 48 M. L. J. 372. 
Nre 
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the earlier decision in Sourendra Nath Mitra v. Tarubala Dasi. 
Their Lordships point out that the implied or ostensible 
authority of Counsel cannot extend to a power to compromise 
matters which are collateral to the suit. Even in the case of 
compromise agreements which are rested only on theostensible 
authority, Courts have always exercised a right to refuse their 
sanction. Inthe present day where communication with the 
clients is easier and quicker than in the past, their Lordships 
are not inclined to extend the power. On the other hand the 
practice is becoming more and more frequent for Counsel to 
rely on the actual authority of their clients in the particular 
cases. 





CAPTAIN Mauaray Kunwar GOPAL SARAN NARAIN 
SINGH V, COMMISSIONER OF INCoME-Tax, BIHAR AND ORISSA, 
(1935) L. R. 62 LA. 207: LL.R. 14 Pat. 552: 69 M. L. J. 190 
(P.C.). 

Their Lordships decide that the word ‘income’ in S. 12 of 
the Indian Income-Tax Act, is not limited by the words 
“Profits or gains” which follow it and so construed the section 
is wide enough to allow taxation on an annuity which was 
obtained by the assessee, even though it was part of the consi- 
deration for transfer by way of sale, of an estate belonging to 
him which was, no doubt, a capital asset. Thecharacter of the 
annuity, whether it is income or not, may depend upon other 
circumstances and the fact that capital is spent or exchanged 
in obtaining it, is not conclusive. In the particular case, the 
transfer was clearlynot an ordinary transaction by way of 
sale and the Board accordingly decided that the source of the 
annuity was the covenantin the sale deed which produced a 
periodical return in the nature of income and the tax was 
accordingly rightly levied. 





Kepar Natu Goenka v, Ram Narain Lat, (1935) L.R. 
62 L.A. 224: I.L.R. 14 Pat. 611 (P.C.). 

On the question of res judicata among co-defendants, the 
previous decisions of the Board referred to in this judgment, 
had laid down the law and on the facts of the present case 
the relief i in favour of the plaintiff could only have been given 





1, (1930) LR. 57 TA, 133; LL-R, 87 Cal. 1311; 58 M.LJ. 551 (P. C). 


LXX] THE MADRAS LAW JOURNAL (N.LC.) 11 


after deciding the issue of the validity of the sale which arose 
between the defendants inter se. The decision on that issue in 
the former case is therefore res judicata in the present suit 
and the High Court went wrong in ignoring it. The judgment 
of the High Court itself was based on another aspect of the 
doctrine of res judicata viz., Explanation V of S. 11 Civil 
Procedure Code. Their Lordships of the Judicial Committee 
point out how this view is erroneous inasmuch as the suit by the 
plaintiff was only on the basis of the Ekrarnamas executed by 
the Mahant but the decree was given against him only as an 
ordinary money decree. The prayer for recovering of the 
amount by sale of the mortgaged properties and also if neces- 
sary by the sale of the other mutt properties, was only the 
‘usual kind of relief asked for in a suit on the mortgage and 
could not be understood as anything other than that. The 
decree for money that followed after negativing the mortgage 
right was naturally in the ordinary form directing the defen- 
dant to pay. No doubt in some cases, it may be open to the 
court and indeed proper to do so to indicate in the decree in 
the suit itself that the method of execution is to proceed 
‘against the surplus rents and profits of the Mutt properties 
after’ providing for its essential and obligatory needs. See 
Niladri Sahu v. Mahant Chaturbhuj Dast. Butit is not the 
law that the decree itself should provide for it or that the non- 
mention of it in the decree is tantamount to a refusal to pass 
a decree against mutt property either against the corpus or its 
rents and profits. The Judicial Committee therefore rightly 
rejected the High Court’s argument as fallacious. Even if it 
were correct, the question would still be whether the later 
adjudication of the relevant issue in the later suits by the 
auction purchasers, which, as stated above, operates as res- 
judicata among co-defendants, is not to prevail over the 
former. See in this connection Moturi Seshayya v. Sri Rajah 
Venkatadri Appa Row? Rajani Kumar Mitra v. Ajmaddin 
Bhuiya8. The decision under notice is also important as the 
plaintiff was allowed to bring a suit on his title, even though 
his petition for delivery of properties in execution had been 
dismissed as time barred. The judgment does not indicate 





1. (1926) L.R. 53 LA. 253: 51 M.L.J. 822 (P.C.). 
2, (1916) 31 M.L.J. 219. AS 
3. ALR. 1929-Cal. 163: 114 I.C. 129 ; 48 C.L.J. 577, 


‘12 THE MADRAS LAW JOURNAL (N.LC.) [ VoL. 


df any objection was taken that S. 47 Civil Procedure Code 
barred a suit. Their Lordships would seem to assume that a 
suit would lie. It may be noted that the Patna High Court 
had held in a Full Bench case that even where a decree-holder 
is himself the Court auction-purchaser, application for delivery 
is not a matter relating to execution, satisfaction or discharge 
arising between the parties and that S. 47 does not preclude a 
suit on title. 





Tue COMMISSIONER OF INCOME-TAX BIHAR AND ORISSA v. 
MAHARAJADHIRAJ OF DARBHANGA, (1935) L.R. 62 LA. 215: 
LL.B. 14 Pat. 623: 69 M.L.J. 474 (P.C.). 


The controversy regarding the assessability of agricula- 
tural income obtained by a usufructuary mortgagee when he 
obtains the mortgage in the course of his money lending 
business, is set at rest by this authoritative judgment in favour 
‘of exemption from Income-tax of such income. As it is put 
by their Lordships the Act confers the exemption on a 
particular kind of income and. it does not depend on the 
character of the recipient. The observation of Ashworth, J. 
in In re Makund Sarupi “the business of money-lending may 
bring in an income which is exempt from tax onthe ground 
that it is derived from agricultural land” is cited and approved 
‘The judgment points out that there are no doubt cases where 
the question whether a particular item of receipt is taxable or 
not depends upon the nature of the recipient’s business, but 
here the item of receipt is admittedly income and the only 
question is whether it is income expressly exempted by the 
Act from taxation. Their Lordships held it is exempt. 


1.. (1927) LL.R. 50 All. 495... 
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| KAILASANATHA MUDALIAR v. VADIVANNI, (1934) 1. L.R. 
58 Mad. 488: 69 M.L.J. 142. | 


The substantial guestion in this case was as to whether the 
income of the daughter of the stridhana estate of her’ mothêr 
which she inherited for a daughter’s estate in respect of which 
she has done no act and expressed no intention would descend 
on her death to her stridhanam heirs or would follow the 
destination of the main estate of which itis the income. The 
trend of authority in Calcutta has been that it follows the main 
estate. That view follows mainly the dicta of the Privy 
Council in Isri Dut Koer v. Hansbutti Koerainl, Sheolochun v. 
Saheb Singh? and Nabakishore Mandal v. Upendra Kishore 
Mandals. In Madras, the trend of decisions has been that 
unless she shows an intention to make it an accretion to the 
estate, it is capable of disposition by her both inter vivos 
and by will and the inclination has been further to hold 
that on her death intestate it descends to her stridhanam heirs 
namely, the daughter, daughter’s daughter and so forth: That 
it is capable of disposition by her both inter vivos and by will 
would seem now settled beyond doubt by the judgment of the 
Privy Council in Venkatadri Appa Rao v. Parthasarathi Appa 
Raot. The position that it is capable of disposition by her 
was accepted in Calcutta but that it could not be disposed of 
by will was the opinion of Page J., in Sarat Chandra Mitra v., 
Charusila Dasi5. As observed before, that view'is unsustainable 
after the decision of the Privy Council in Venkatadri Appa 
Rao v. Parthasarathi Appa Raos. There is a difference of 
opinion on the question as to whether on an investment by the 
widow, there is a presumption that she wants to make it an 
accretion to the estate or whether the investment remains 
in the same condition as before in respect of its character. 
That question did not arise in this case. On that matter, 
the Madras ‘view jis that investment makes no difference 
while the Calcutta view is per contra. The latter view is based’ 
on the dicta in the cases of Hansbatti Koer etc. above referred: 
to and: the Madras view founds itself upon the judgment of 
the.Privy Council in Saodamini Dasi v. The Administrator- 





1. (1883) 10 1.A. 150: 1.L.R. 10Cal. 824 (P.C). 
2. . (1889) "14 L.A, 63: 1.L.R, 14 Cal. 387 (PC). 
3. (1921) 42 M.L.J. 253 (P.C.). : 
4, (1925) 52 LA. 214: LL.R. 48 Mad.-312: 48 M.L.J. 627. CP. C) 
© 5. (1928) LL.R. 55 Cal, 918, 
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General uf Bengall. As pointed out in this case, the Calcutta 
view is the result of the theory that the widow holds the estate 
for maintenance, that there is a duty cast on her of abstemious 
life, that she is more or less a trustee for the husband’s heirs 
and whatever she does not dispose of or in respect of which she 
does not show an intention to retain the power to dispose of, 
must go with the estate. It is also colored by the theory of the 
Bengal School as to the definition of Stridhanam that it in- 
cludes only specified kinds of property. In fact, it was not 
disputed before the Privy Council in Jsri Dut Koer v. 
Hansbutti Koerain? that income was not her stridhana. The 
view of Vijnaneswara that definition of stridhana is non- 
technical, that “the enumeration of six sorts of property is 
intended not as a restriction of a greater number but only as 
denial of a lesser” taken with the modern view that the widow 
has an absolute power of disposition and enjoyment over the 
income has naturally led Madras to the view that the income is 
stridhana. If it is stridhana, Madras recognises only one 
course of devolution in respect of married woman’s property 
Salemma v. Luichmana Reddi8 and Subramanian Chetti v. 
Arunachalam Chetti4. The view in Calcutta would seem to be 
that it is not stridhana at any stage. It is property over which 
she has a power. If she does not exercise this power, the pro- 
perty goes with the estate. Consistently with this view they 
hold that the rent due to the deceased female owner would not 
be available. for the satisfaction of her debts Sridhar Chatto- 
padhya v. Kalipada Chuckerbutty’. Venkatadri Appa Rao v. 
Parthasarathi Appa Rao® cannot be said to decide to the 
contrary. It only lays down that in the absence of an 
intention to make the income an accretion it can be disposed of 
by her in any manner she likes, whether inter vivos or by will. 
It is against the theory of accretion in the absence of actual 
consumption or effective disposition so as to make it cease to 
be a part of the estate. It would seem to involve at least this 
position viz., that she can make it her own property by a mere 
expression of intention to make it so before her death. The 








1. (1892) 20 I.A. 12: LL.R. 20 Cal. 433 (P.C.). 
2. (1883) 10 T.A. 150; LL.R. 10 Cal. 824 (P.C.). 
_ 3. (1897) LL.R. 21 Mad. 100==8 M.LJ. 14. 
` 4. (1904) I.L.R. 28 Mad. 1. 
; 5. (1911) 16 C.W.N. 106. 
6. (1925) 521,A. 214: LL.R. 48.Mad. 312:48 M.L.J. 627 (P.C.). 
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further step taken in this case, that even without such 
expression of intention, the property would go'to her heirs 
cannot be said to be not a legitimate conclusion though not 
possibly the only and-necessary conclusion from that judgment. 


It is in accordance, it may be said, with the trend of view in 
Madras. 


The other question in the case was whether the mere 
giving of a parisam that is to say, a jewel to the bride’s father 
to be placed on the bride’s neck at the time of the betrothal 
ceremony would make the marriage asura. The test, their 
Lordships say, is the giving of money or money’s worth to the 
bride’s father for his benefit or as consideration for the giving 
the girl in marriage. That is an intelligible and clear rule to 
lay down and would seem to be in accordance with the trend 
of decisions though it may be doubted whether such payments 
are not according to strict-Hindu Law to be regarded as 
“payments made to satisfy the law” and as such giving the 
marriage the character of Asura (the presentation to the bride 
being only to avert the sin of Kanya Vikraya or sale of the 
bride). 


LAKSEMI.CHAND v. Mr. ANANDI, (1935) L.R. 62 LA. 
250: I.L.R. 57 All. 672: 69 M.L.J. 380 (P.C.). 


The question in this case was as to whether an estate for 
life created in favour of a widow by an arrangement between 
her husband and his brother during his lifetime was liable to 
be divested by the unchastity of the widow. Their Lordships 
hold that the estate was not so liable to be divested. On a 
construction of the agreement ‘their Lordships had held in 
Lakshmi Chand v. Anandi! that the estate so created was 
“equivalent to the interest which the widow of a sonless and 
separated Hindu would have in her deceased husband’s estate”. 
Under the Hindu Law, a widow does not forfeit the husband’s 
estate vested in her by reason of subsequent unchastity. It 
followed, therefore, that the estate in question also was not 
liable to be forfeited. But, their Lordships further stress on 
the essential difference between a right to receive maintenance 
and a vested estate in property and being a vested estate, it 
was not, according’ to their Lordships, liable to be divested. 


2 oe ae ee OS a eS E E S 


1. (1926) IL.R. 48 All, 313. 
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It is only maintenance given to the widow that is liable to 
termination on the ground of unchastity, If an éstate is given 
even though maintenance is the miotive, that is not liable to 
forteiture. If the husband gives by his will some annuity for 
maintenance, that is not subject to-the condition of chastity 
unless it is expressly said to be so. Parami v. Mahadevil; 
Bommaya Hegade v. Jalyakshi2,- If what is given is not for 
maintenance but in settlement of the claim to the estate, then 
also it is not subject to the condition Bhup Singh v. Lachman 
Kunwar’. The fact that some property is given for main- 
tenance does not seem to be conclusive on the question whether 
it is a right to receive maintenance. In Rajendra Narain 
Singh v. Sundara Bibit a property was given to a-person “to 
hold and possess the villages yielding a profit of Rs. 8000 a 
year in lieu of his maintenance without power of transfer 
during the lifetime of his mother” and it was held that the 
right conferred was aright to receive future maintenance: 
This reasoning would make a similar arrangement in thé case 
of a widow an arrangement in, the nature of a right to . 
receive maintenance and liable to forfeiture. See Munisami 
Naidu v. Ammani Ammal5. Where an estate is given, as 
stated in the main case, that would not be a right to mainten- 
ance and would not be subject to the condition. See Govinda 
Pillay v. Ganapathi Pillaié. Even -unchaste women if they 
repent and lead.a good life are entitled to a maintenance 
though not in the ordinary scale but as a starvation allowance 
(See Janaki Ammal v. Narayanaswami Aiyart and Bikubai v. 
Hariba.8 l 

Another point was sought to be made in this case viz., 
that the widow was allowed in the deed to live in any house 
she might choose and the brother was enjoined “not to turn 
her out” and this made residence in one of the housés a con- 
‘dition. Their Lordships held that it was only a right given 
to her and not an obligation imposed on her; but even if there 
was an obligation, as it had not been expressly made a con- 
dition it could not be so regarded. ` 





< 1. (1909) IL.R. 34 Bom. 278. 
(1914) 27 M.L.J. 305. - 3, (1904) LL.R. 26 All. 321 at 325: 
(1925) L.R. 52 I.A. 262: LL.R. 47. All, 385 : 49 M.L.J. 244 (PC). - 
(1904) 15 M.L.J. 7. < 6. (1911) 10 M.L.T. 493. 
(1916) L.R. 43 I.A. 207: LL.R. 39 Mad. .634: 31 M.L.J. 225. 
8. (1924) I.L.R. 49 Bom, 459, . 
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-IMPERIAL Bank: of INDIA, JULLUNDER ` v. Ms. “Maya 
` Devi, (1934) LL.R. 16 Lah. 714. se 

The- question in this case is ‘as to the effect of a gift of 
joint family property by a Hindu father governed by the’ 
Mitakshara Law; and the learned Judges have held’ that it is 
voidable only at the option of the other coparceners and not 
void and that it is not open to a third’ person to treat it as 
void and proceed against the property treating ‘it as still 
remaining in the joint family. They have also held that, in this 
respect, there is no difference between a gift on the one hand 
and a sale or mortgage not supported by. necessity, benefit or, 
antecedent debt on the other. 

It is to be noticed that this question which is one of 
frequent occurrence is not free from doubt even at the present 
day. It is worthy of note that in Ramanna v. Venkata it was 
held that a gift of joint family properties by a member of the 
family was void in toto and the same was followed in Picha 
Pillai v. Kathaperumal Pillai2. But in these cases, the gifts 
_ were questioned only by the other members of the joint family 
and the only point for consideration was whether the gifts 
were valid at least to the extent of the shares of the donees 
themselves and the learned Judges held that they were not. 
So, it is not likely that they directed their attention to the 
question whether the gifts were void or-voidable though the 
language used was void. The ground of decision in these 
cases, was that there was no equity in favour of the donee as 
distinguished from a transferee for consideration in whose 
case, the equity operated on the share of the transferor alone, 
if the transfer was not binding on the other coparceners. 


There are however decisions in Madras to the effect that 
even a transfer for consideration by the father or manager of a 
joint family which is not supported by necessity or benefit, is void. 
and not merely voidable at the option of the other coparceners 
and that they have only the right to affirm or elect to. stand by 
the transfer which in the first instance is not binding on them. 
It was so laid down by a Bench of-Judges in Amirthalinga 
Thevan v. Arumuga Ambalagaran’ after considering the prior 
decisions on the point. They have followed an early decision 
in Kandasami Asari v. Somdskanda Ela es Lid to a 


L (1888) LL:K, i Mad. 2460 (19347 39 Law. ‘518, 
BELE 3, (1928) BW. 634. E 
“4 (1910) LLR: 35 Mad. 177: 20 MLJ: 331 7 -? 
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‘similar effect.. Kandasami Asari-v. Somaskanda. Ela Nidhi, 
Lid.1 however had gone further and laid down that as the 
alienation- would be void in its inception, the other coparceners 
could not even affirm the transaction which was originally 
not. binding, on them. . The ratio ‘decidendi `of Amirthalinga 
Thevan v. Arumuga. Ambalagaran? was “that the term, 
s ‘voidable” used with. reference to alienations by Hindu 
limited owners and managers and fathers of joint families 
was not used in’ the ‘strict sense attributed to it in English 
Law, ie, “that the. transaction is valid till it is set aside at the 
option of the person at whose instance it is voidable, but that 
it meant void in the’ first instance with a „right in the other 
members to affirm the transaction, The learned. Judges would 
liold that even Hindu ‘widow’s dliénations without necessity 
would’ ‘also be void unless affirmed by the reversioners. In 
this respect ‘they seem to go further than Kandasami Asati v. 
Somaskanda Ela, Nidhi, Lidi. Both these. cases suffer from 
the ‘infirmity of not noticing the decision of the Privy Council 
in Hanuman Kamat v. Hanuman Mandur, referred to by the 
leattied Judges’ in the case under notice. There are however, 
also a number of decisions’ in Madras which have taken the 
same View as the learned Judges in the case under notice, that 
is, that the transfers are good until they are set, aside by the 
other co-parceners. See Subba Goundan v. Krishnamachari4, 
Ramasami Aiyar v. A. S. Venkatarama Aiyar5, Deiva Chilai 
Aiyangar v. V enkatachariars and Alagar Aiyangar v. Srinivasa 
Aiyangari. This state of uncertainty on a point which is likely 
to arise very often ought not to be allowed to continue to the 
jeopardy of titlés to property and ought to be settled by an 
authoritative decision. 





KULWANT v. Duan Rat Dort, (1934) LL.R. 16 Lah. 
768. . 

‘ In his: case, a , defendant resident in India was served by 

a notice out of jurisdiction in an action in the Kings’ Bench 

Division in England; the defendant did not appear and judg- 

ment against him was entered for default and the question 

was whether on the judgment, 'a suit could be brought in this 





1. (1910) LER, 35 Mad. 177: 20 M.L.J. 371. 
(1928) 28 L.W. 634. 
3. qeni “18 TA. 158: LLR. oa 123 B.C. 
(1921) LL.R. 45 Mad. 449: 42 M.L, 
(19 Pg eae Meg har 45 M.L EF 183 
6. (1925). 45 MLJ. 317. | (1925) 50 M.L.J. "406. 
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‘country and the decision of the English Court would be bind- 
ing on the defendant in this suit here. The learned’ Judges 
have answered.the question in the affirmative: 

‘At the outset, it must be observed: that cases in England 
on the question of the effect of foreign judgments for default 
have to be kept out of consideration’'as has been clearly 
pointed out by Mr. Justice Venkatasubba Row in his Order of 
Reference to the Full Bench in Mohammad Kasim v. Seeni 
-Pakir bin Ahmad} and we have to be guided in this matter solely 
by the language of-S. 13 (b) of the Civil Procedure Code. It 
may be mentioned in passing ‘that the weight of authority in 
Englarid is to the effect that foreign judgments even though 
given for default are binding on the defendant in England. On 
the other hand, in this country, it is only foreign judgments 
which have been given on the merits of the case that are'con- 
clusive under S. 13 (b). On the plain language of the section, 
it seems to be a contradiction to say that a judgment which 
has not béen given on’ the merits of the case but merely by 
reason of the default of the defendant’s appearance is none the 
less a judgment on the merits, notwithstanding the fact that the 
Court never addressed itself to the merits of, the case. But 
this seems to be the result of the casé under notice. Even the 
Privy Council in Keymer v. Visvanatham Reddi? pointed out 
at p. 116 that if a defendant was treated as not’ having 
defended a suit and judgment was given on that footing, the 
judgment could not be regarded as a decision given on the 
merits of the case within the meaning of S. 13-(b)of the Civil 
Procedure ‘Code. It is difficult to see how consistently with 
this statement of the law by their Lordships, it can be said 
that a Judgment for default of appearance is a decision ort the 
merits of the case. It would however be different if even in a 
case of default of appearance, the plaintiff adduced evidence 
and the court was satisfied on it on the merits of the case. 
Such was the case in G. S. C. Cole v. C. A. Harper’ and 
Mehr Singh v. Ishar Singhi. The weight of authority is also 
clearly against the decision under notice. See Mohammad Kasim 
v. Seent Pakir Ahmadi; P.I.S. Firm, Colombo v. Sulaimani; 
Fernando v. Fernandos A.N. Abdul Rahiman v. JM. Mahamad 





1. (1927) LL R: 50 Mad. 261: 52 M.L.J. 240 (F.B,). 
2, (1917) L.R. 44 .A-6: ILL.R. 40 Mad. 112: 32 M.L.J. 35 (P.C.) | 
3. (1919) LL,R: 41 All. 521, 4. (1932) LL.R. 14 Lah. 58, 
“5. (1929) 57 M.L.J. 459.-- > - _ 6. (1932) 38 L,W. 232. 
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Ali Rowther! and Derby McIntyre & Co: Ltd., v. Mitter & 
Co.2 The latest decision of the Calcutta High Court in Derby 
McIntyre 6 Co. Ltd. v. Mitter & Co.2 and of the Madras High 
Court in Fernando v. Fernando’ are particularly valuable in 
collecting all the previous cases and examining them. The 
learned Judges in the case under notice themselves recognise 
that the Bombay case in Ephrayim v: Turner Morrison & Co.4 
which they approve of, does not notice the later cases. The 
quotation from the English case of .Nouvion v. Freeman’ is 
not. helpful in a consideration of this. point as the law in 
England is different, as has been observed at the outset.. It 
may also be observed that the late Sir Dinshaw Mulla has ex- 
pressed thé same view on this point at pp. 96 and 97 of his 
commentary to the Civil Proeedure Code (10th. edition). We 
venture to think therefore that the point decided in this ¢ case 
requires rečonsideration. 





ATMARAM v. Bent. Prasan, (1935) LR. 62 LA. 257: 
LL.R. 57 All. 678 (P.C)... ` 


- In this case, their Lordships hold that as a suit by the 
“widow or by the Court of Wards on her behalf i is a represen- 
tative suit Baisal Singh v, Balwant Singhé if it was going to 
be withdrawn without leave, it was open to ‘the reversioner 
whose interest might be jeopardised to make himself a party 
and continue the suit and that the Court refusing to consider 
‘his application acts with material irregularity and the High 
‘Court-can tinder S. 115, .Civil Procedure Code set aside ‘the 
‘order dismissing the suit and allow the reversioner to carry on 
the suit. In this case, - it was the ‘Court of Wards that was 
‘acting on behalf of the widows. As at the time of the’ order 
‘of the Privy Council the Court of" ‘Wards had‘: ‘withdrawn 
‘front the management Of -the estaté, “the widows were permit- 
-ted'to apply afresh to be made parties ‘and càiry on ‘if they so 
‘choose, nétwithstanding the- withdrawal by ‘the’ Court ` of 
‘Wards of the suit and the rejection of the application by the 
‘Widows to be made parties and to be permitted to continue the 
suit ‘and Ga in porsnente ot suen withdrawal. 


IN 
A. 





1. (1928) LL,R: 6 Rang. 552.. a “19353: LLR. 02 Cal. 682. 


3. (1932) 38 L.W, F 
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RAMAKRISHNA, JHA. V: TEED Jah ae “LER. Tf 
Pat. 672 (¢F.B.). a gh ane 


The Full Bench decision of tlie Patna: Court holds ae a 
lease even-before the Transfer of Property Amendment-Act'of 
1929: would be invalid unless there is a registered instrument: 
sigried by the lessor who is the transferor. The Full Bench’ 
decision of the Madras Court in Syed Ajam Sahib v. Anantha- 
narayana Aiyar! i is dissented from'and the learned Judges hold 
that a mere acceptance by the lessor of a registered document. 
executed by the lessee is insufficient. Of course in cases where 
the Transfer of Property Act does. not apply such as for- 
instance agricultural leases, this decision is inapplicable. 
Under the Amendment Act now the document must be execut- 
ed by both.. ; 

Another point discussed was whether S. 53-A of the 
Amendment Act will have retrospective or retro-active opera- 
tion in cases where an action was pending on Ist April, 1930.. 
The Full Beneh holds that it will not apply retrospectively, 
both on a construction of the terms of S. 63 of ‘the 
Amending Act, as well as on general principles of construction 
of Statutes. In this connection it may be useful to compare the ` 
observations of Justice Varadachariar as regards construction 
of S.-63, in Lakshmi Amma v. SN DA anara yan a enon. 





MAHARAJ Kumar Ram eee PRASAD. SINGH. V. 
Ramarral Rat, (1935) 1.L.R: 14 Pat. 720 (S:B.). 

‘The point involved in the case was referred by the Division 
Bench to be decided by a Special Bench in view. of its import 
ance to millions of raiyats-in- the province. under the jurisdic- 
tion of the Court... The. question, was as to what were the- 
decennial periods which could be considered by the Court in 
finding out whether there has been a rise in the price of staple 
crops, when a claim for enhancement of rent is based on such 
a rise in prices. The average price during the decennial 
period immediately prior to the institution of the suit has to be 
compared with the average price during such earlier decennial 
period as may be equitable and practicable. In view of the 
availability of the published price list since 1887, the question 


emanates 
1. (1910) I.L.R. 35 Mad. 95: 21 M.L.J. 202 (F.B.). 
2. (1935) 70 M.L.J. lat 5,6 (F.B.). 
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of: practicability is ruled out. -The only question7is:as tõ the 
equitable period. The contention in this case was that the two 
periods to be taken for comparison should both be: ‘during the 
currency of the present rent’ and the Court could not go to. a: 
period earlier than the first year of the settled rent’ now exist- 
ing and if the currency of the present rent is less than 20 years; 
it was argued, that shorter periods than .the decennial period. 
should be taken. The Special Bench rejects this:contention 
and holds that there is nothing in the relevant sections of the. 
Tenancy Act which precludes the Court from taking for pur- 
poses of comparison any years prior to the date. when ‘the rent 
was last fixed or settled. They opine that it is more equitable 
rather, to compare the prices of the decennial period just, 
before suit with the prices prevailing i in the decade just before. 
the settlement of the rent. But in the particular case the trial 
Court compared the prices in the decade prior to the suit with 
the prices in the decade immediately preceding the same which. 
included a portion of the current settlement period and extend- 
ed as well, to an earlier period before the settlement of the rent. 
This iseven more favourable for the ryot ordinarily and the 
Special Bench upheld it without difficulty. 


, -It may be pointed out that The Madras Estates Land Act ° 
(I of 1908) S. 31 Cl. (a) definitely fixes the two. decennial, 
periods, in the same way. The actual decision of the Special 
Bench is in accordance with the statutory provision in Madras. 
One other point that arose was whether the High Court should 
not take note of the fall of prices since the date of the judg- 
ment of the first Court and modify the rates accordingly. The 
Court decided that it was not necessary ` to. remand the suit 
back again for that purpose but that it could itself settle the 
Proper figure if the necessary materials, are available. 
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Buimray Nanat Lat Firm v. Munia Serman, (1935) 
LL.R. 14 Par. 799. 


The learned Judges prefer to follow the decisions of the 
Calcutta and the Lahore High Courts rather than the Full 
Bench decisions of Bombay Allahabad and Madras High 
Courts which take the opposite view. The question that arose 
for decision was whether a voluntary arbitration between the 
parties to a pending suit not by reference through Court but 
privately out of Court could be recorded as a compromise under 
O. 23, 1.3. The Full Bench decisions above referred to hold 
that even when the parties do not accept the award, the private 
reference and the agreement to accept the award is a ‘compro- 
mise’ and the award can be recorded as such under O. 23, r. 3. 
This view, it is said, involves an anomaly and conflicts to a 
large extent with the policy of Schedule II. But there is 
nothing in the language of O. 23, r. 3 to exclude such cases. 
The arguments in favour of this view are fully set out in the 
leading decision of the Bombay High Court. See Chanbasappa 
v. Basalingayya; see also Subbaraju v. Venkatarama Raju? 
Gajendra Singh v. Durga Kunwar.s The contrary view is 
elaborated by Rankin, J., in Amar Chand v. Banwari Lall4 and 
has been followed in the later cases in Calcutta, Girimoni Dasi 
v. Tarini Charan Porel’ and Rohini Kanta Bhatiacharjee v. 
Rajani Kanta Bhattacharjee. It is difficult not to feel the force 
of the arguments and considerations set out by Rankin, J., and 
S. 89 Civil Procedure Code also points in the same direction. 
Though the prepondence of judicial opinion so far is in favour 
of the Bombay view, the present decision of the Patna Court 
is a considered pronouncement in favour of the contrary view, 
and the question cannot be taken as ‘settled until there is an 
authoritative decision by the Privy Council. The matter 
requires fuller consideration when it arises again. 





COMMISSIONER OF INCOME-TAX. BIHAR AND ORISSA v. 
MAHARAJADHIRAJA Kumar VISHESWAR SINGH, (1935) I.LR.. 
14 Pat. 785 (S.B.). 

The conception of a Hindu joint family as a corporate 
unit for purposes of taxation under the Income Tax Act 


~ 
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and the privilege given to a member of a Hindu joint family 7 
in some particulars are already giving rise.to a conflict of 
decisions among the High Courts in relation to the proper 
construction of S. 14 (1) of the Act. Are the words “a 
member of a Hindu undivided family” confined only to a 
coparcener or are they wide enough to include female members 
also and others who are not co-parceners? In Vedathanni v. 
Commissioner of Income-tax, Madras! the Madras High Court 
held that the words include a widow of a member of a joint 
undivided family even when there is only one surviving 
coparcener. In Kesava Rao v. Commissioner of Income-tax, 
Madras? the learned Judges would seem to consider that it is a 
plausible argument that. even the last surviving male member 
alone , could be regarded as a joint Hindu, family and at any 
tate himself and his wife may well be regarded as a joint 
family. It was not necessary to decide the point finally. The 
Calcutta Court would seem to confine the expression only to a 
member who is a coparcener as well. See In re Moolji Sicca & 
others. There is also another question which has been raised, 
viz., whether it is necessary for the exemption to be established 
to prove that the income received. by the member is out of 
joint family income (whether actually taxed or not in the 
hands of the family). . This is the view which is laid down by 
the judgment in this case following an earlier. decision of the 
Court in Maharani Lakshmi Bati Saheba v. Commissioner of 
_Income-iax, Bihar and Orissa4. There is a distinction according 
to the learned Judges, between a receipt by the assessee “ as a 
member of a joint family” anda receipt by him “ because he 
‘is a member of.a joint family”. The Madras High Court 
decision in Commissioner of Income-tax v.. Zamindar of 
Chemudu,’ does not seem ‘to recognise any difference on this 
point. In the case of Impartible. Estates younger. sons of the 
previous holder of the estate who are getting maintenance by 
by virtue of their membership of the joint family are also 
entitled to the, benefit of the exemption. ` 


. 
an ees ttt ret n, 


1. (1932) 63 M.L,J. 542 I.L.R. 56 Mad. 1: (F.B.). 
2. (1935) 70 M.L.J. 13. 3. (1934) 3 LT.R. 123. 
; 4, (1934) I.L.R. 14 Pat, 313. 
~ (1934) 67 M.L,J. 306. LLR. 57 Mad. 1023: (F.B.) 
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MANGAL SEN v. MATHURA Prasan, (1934) LL.R. 57 All. 
690. 


In this case, the Allahabad High Court had to consider 
the question whether a suit lies at the instance of an auction 
purchaser for refund of the purchase money when the title is 
found against in a pending suit against the judgment-debtor. 
Their Lordships hold that such a suit will not lie. This, though 
in accordance with some of the earlier Madras decisions is 
opposed to the recent decision of the Full Bench of the Madras 
High Court reported in Macha Goundan v. Kottora Goundanl, 
The cases in which the Allahabad High Court holds a suit will 
lie are where the decree itself is void or is voidable and is set 
aside or where the sale officer has no authority to sell, also in 
cases of fraud or misrepresentation. The Court also visualises 
the possibility of a distinction in favour of a purchaser pendente 
lite unaware of the pending lis. In Amba Lal v. Ramgopal 
Madhoprasad2 the same Court held that where the decree- 
holder is the purchaser and in a proceeding under S. 47 it is 
found that the judgment-debtor has only a partial interest the 
Court could direct a proportionate refund. In Anand Krishna — 
v. Kishan Devis a contrary view was held. The case under 
review expresses no final opinion as to the right conclusion in 
such a state of affairs though the inclination of the Bench 
would seem to be against the former view. The ground of the 
decision is the familiar ground that there is no warranty in 
Court sales. Their Lordships are unable to appreciate the 
distinction between a case where there is no interest and where 
there is some interest. The Madras Full Bench proceeds on 
the view that there is a warranty of some interest however 
small even in Court sales which justifies the decree for refund 
where there is no interest at all to pass. In effect it is the 
application of the well-recognised English rule of an action 
for money had when there is a total failure of consideration. 
The Madras High Court would not apparently recognise the 
right when some interest has passed. Would if make any 
difference where there is title in some portion of the property 
and no title in the other? In cases of money had, such a 
distinction is recognised. In any view of the matter, as pointed 
out by their Lordships in this case, a right to suit is not barred 
in cases where the sale need not be set aside and is void for 





1. (1934) o M. 4 $i reer cer .R. 5 EA 202 (F.B.). 
3: £19303 LL.R. 5 SAN, 4 KA 
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want of jurisdiction or for similar reasons. - The ratio-of the 
decisions that hold that a suit is barred is that the only remedy 
contemplated is one under O. 21, r. 91 and if it is not availed 
of the confirmation is final and no other remedy lies. - Where 
the confirmation is not recognised as final, the other remedy, 
would, on that reasoning remain.. 





Poot Kunwar v. Rixa: Ram, (1934) L L.R. 57 All. 714. 


The point in this case, viz., whether the rents of a property 
in the hands of the legal representative (im this instance, a | 
Hindu Widow) could be proceeded against in execution of a 
decree against a deceased person is covered by the decision of 
the Madras Full Bench in Kadirvelusami Nayagar v. Eastern 
Development Corporation! which decides i in the same sense as 
this case. Whether the Hindu Law recognises the survival of 
the person of the deceased for the purpose of the administration 
of his estate or not, the anglo-Indian legislation has undoub- 
tedly proceeded on that view and there is no justification for 
a distinction between the corpus and the pronis : 





Gaya PRASAD. CHHOTEY Lar, In re. 4994) I L. R. 57 
All. 740. 

The assessee in this case advanced money from time to 
time for the cost of a litigation under.a stipul:tion that in the 
event of success‘he should gèt all the sums advanced plus a 
sum of Rs. 21,000. He got instead of Rs. 21,000 only 15,000. 
The question was whether the Rs. 15,000 he got was income 
within the meaning of the Income Tax Act. The argument: 
was that it was'a single transaction and the alleged income 
was casual, and the whole thing could not amotint to a business: 
which connotes a certain amount of, continuity and regularity.’ 
Their Lordships. repelled the contention that a single transac-. 
tion could not-amount to a business and held that the compensa- 
tion stipulated was income from the business afid could not BE 
said to be of a casual nature. There was enough: continuity- 
and regularity in the transaction to make it a business. The 
distinction is somewhat thin between this case and the case in, 
Commissioner of Income-Tax, Bengal v. Shaw Wallace '& Co.2 
where the Privy Council: held thatthe large a amounts received: 
in that was not.income. an A pai hrid 











1. (1933) 46 M.L.J. 261 : LL.R. 47 Mad. 411 (FB). 
2. (1932) 63 M.LJ. 124: LLR. 59 Cal. 1343: L.R. 59 LA. 206 (P.C.). 
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ro. RAJA: BRAJA SUNDAR, DEB,- u.. PN CHANDRA: TE 
(1935) LL.R. 15 Pat. 133 (PR. C.). er, 
. This. decision’ of. the Board is WE edie positi 
that the appellate Court can pags the appropriate relief, having 
tegard to the events that had-happened aftér the decree of the 
trial-Court and is not confined to grahting‘relief-only on the 
basis of the situation as it was at ‘the time of the institution of 
“the suit. Of course this is not: the usual procedure: bat cases ‘do 
occur where it willbe merely pedantic ‘to ‘refuse to také 
cognisance of later events.. The presént case lisan excélleht 
illustration where the: appellate Court would’ have: stultified 
itself if it had driven the defendatit-respondent to file a ‘separate 
suit as contended? for by- the plaintiff-appellant in the High 
Court. The attempt to go-behind the’ concession ‘made inthe 
trial Court and the appellate Court that the casé of forfeiture 
of the grant was abandoned, was rightly rejected by the Cour't§ 
and their Lordships had no difficulty in holding that possession 
should be-decreed to the defendants from whose mortgagee 
the plaintiff had -obtained- possession of the properties: by 
execution of the decree of the trial Court during the: pendétidy 
of. the appeal. No resort to any later procedure whether 
under S. 144, Civil Procedure Code, or: “under thè inherent 
jurisdiction. was ‘felt to ‘be necessary-but- the decree: ‘of the: 
appellate Court itself made provision for-a:decree for’ possession 
against the plaintiff-appellant in favour of the- ‘defendant. 
respondents. This elasticity. of the procedure i is to'be welcomed 
and the Courts should in proper ‘cases exercise similar powers. 





Duonpr DNYANOO SINDE v. Rama Bata SINDE, (1935) 
1.L.R. 60 Bom. 83; SHANKAR Vinayak NIGADE v. RAMA Rao ` 
Sanesrao. NIGADE, (1935) I.L.R. 60 Bom, 89 AND UMABAL V. 
Nani, (1935) I.L.R. 60 Bom. 102, 

These decisions of the Bombay Court deal with some of 
the new problems that arise in the law of adoption as the 
consequence of recent decisions of the Privy Council on the 
question of the limits of the widow's power to adopt. The 
doctrine is now established that the power of adoption can be 
exercised irrespective of the question of its effect as to 
divesting an estate vested in others. The validity of the 
adoption is dependent on other rules than vesting or divesting 
of vested estates, but it does not follow that the principles of 
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older cases as to how far-even a valid-adoption can divest an 
estate already vested in others can be deemed to have been swept 
away. In.cases where a widow adopts, it is only. by a fiction 
that a son is. regarded as having been born and it is not open 
to treat the fiction as if the son should be taken as born 
at the time of the death of the. adoptive, father.. Such, a 
retrospective effect cannot always- þe given to an adoption by a 
widow. What -then is the effect, where the adoption is not to 
the last-holder of the estate from whom; it has devolved by 
inheritance but to some other person - who was either a full or 
fractional owner of. the same? “This problem is dealt. with in 
the above cases. Where the. „persón who is adopted is'not the 
preferential heir to the last-holder than the one, who has 
| actually taken the estate, and in, whom, dt, is vested:at the time 
of adoption, there is no justification on.principle to hold that 
the adoption should in such cases divest the estate. But where 
the adopted son,. if he were in existence at the time of ithe 
death of the last owner of the estate, would be a preferential 
heir, then the succession of the actual heir who has taken it 
may be regarded.as provisional and liable to be-defeated by. 
the emergence of. a nearer heir. Both aspects of the rule are 
here exemplified, the former in the first two decisions and ‘the 
latter in the third. -Of course it is a different question as to 
what would, be the effect of the adoption as regards property. 
in the hands of purchasers or donees from such provisional 
heir. Other considerations will apply to such:cases. - 
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KRISHNAKAMINEE DEBEE v. GIREESHCHANDRA MANDAL, 
(1935) LL.R. 63 Cal. 57. 

The question that arose in this case is one of practical 
interest and an important one as the learned Judges themselves 
observe. A decree-holder applied for execution of his decree 
and sought to bring the judgment-debtors’ properties to sale 
after attachment. Pending execution, the -judgment-debtors 
brought a suit to set aside the decree and obtained an injunction 
restraining the further execution of the decree. This suit was 
dismissed and more than three years after the dismissal of the 
suit, the decree-holder applied for proceeding further with the 
execution and the question was whether though more than 
threelyears had elapsed after the injunction had terminated, the 
decree-holder was in time. The learned Judges held that so 
. long as his original application was not finally disposed of, he 
could come in at any time and proceed with the execution and 
that Art. 181 of the Limitation Act had no application to the 
case. 

_ Though the point is of frequent occurrence, the matter is 
not free from doubt and the decisions of the various High 
Courts are conflicting as noticed by the learned Judges. The 
cardinal point on which the Courts have differed is whether it 
is the duty of the decree-holder to apply to the Court stating 
that the obstacle to his execution has been removed. The High 
Courts of Allahabad and Patna have held that he is so bound 
to apply and that Art. 181 of the Limitation Act applies to 
stich a case. It must be observed that there is no provision in 
the Code requiring him to make such an application and it is 
as much the duty of the Court to see that pending proceedings 
are terminated, as that of the party concerned. If there is no 
such provision in law requiring him to make an application, all 
that ‘he does by such an application is to intimate to the Court 
that the obstacle has been removed and that his original appli- 
cation can take its normal course. This is the view which has 
found favour with the learned Judges rightly, if we may say 
so with respect. They have questioned the assumption underlying 
the Allahabad and Patna cases to the contrary that a party is 
bound to make an application in such a case. The Madras 
High Court has always taken the view which the learned 
Judges have taken in this case. See Chalavadi Kotiah v. 
Poloort Alimelammaht, Subba Chariar v. Muthuveeran Pillai2, 

1, (1907) 18 M.L.J. 46: LL.R. 31 Mad. 71. 


2. (1912y 24 M.L.J. 545: LL.R. 36 Mad. 553. 
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Ayissa Umma v. Puthiyapurayil Kannacham Kandi Abdullal, 
Puttayya v. Puttannayya? and Pattannayya v. Pattayya’. In 
taking this view the learned Judges have affirmed the opinion 
of the author of the sixth edition of Mitra’s Law of Limitation 
and Prescription pp. 1951 to 1954 where all the cases have 
been considered and the authors have expressed their opinion 
on the matter. It would of course be different if by reason of 
the obstacle to the execution, the execution application had 
been dismissed and thus brought to a termination when it 
would be necessary to apply to revive execution within three 
years after the obstacle is removed, under Art. 181 of the 
Limitation Act. Such a case will arise, for instance, where 
pending execution and after attachment a claim petition is 
filed and the claim is allowed and consequently the execution 
petition is dismissed and the decree-holder after succeeding in 
a suit under O. 21, r. 63 of the Civil Procedure Code, applies 
to revive execution, in which case, he will be bound to come in 
within three years after the disposal of the suit under Art. 181 
of the Limitation Act. 


ra 





CuAMPABATEE DASEE v. Manomep YAKUB Kuan, (1935) 
LL.R. 63 Cal. 68. ; 

The question in this case is whether in a mortgage suit 
the mortgagor or his personal legal representative is entitled 
to raise the question that the property mortgaged is trust 
property and therefore is not liable to be mortgaged as the 
private property of the mortgagor. So far as the mortgagor 
himself is concerned, it is clear that he cannot be heard to say 
that he has no title to the mortgaged property and that there 
ought not to be a decree against the mortgaged properties. 
Bholonath Sen v. Balaram Dast. See also Gulzar Ali v. Fida 
Alis, Brij Ratan Das v. Raghunandan Gire and Mahamaya 
Debi v. Haridas Haldart. As regards the legal repre- 
sentatives of the mortgagor, the matter is not so clear on 
the decisions. If they also happen to be the trustees, there is a 
conflict of opinion as to whether they are also estopped from 
setting up the trust. The decision in Nandan Singh v. Jummans8 
has held that the rule of estoppel does not apply to such a case 








1. (1923) M.W.N. 670. 2. (1924) 47 M.L.J. 608. 
3. (1925) 50 M.L.J. 215. 4, (1922) 47 M.L.J. 258 (P.C.). 
5. (1883) LL.R. 6 All. 24. l 6. (1923) A.LR. Pat. 203. 

7. (1914) LLR. 42 Cal. 455 at 469. 8B, (1912) LL.R. 34 All. 640. 
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while the learned Judges in this case have held that the rule 
of estoppel applies even to legal representatives of the mor- 
tgagor and that their only right is to bring a separate suit on 
the basis of their right as trustees to recover the property 
for the trust. It is, on the one hand, difficult to see how a 
person sued in his personal capacity as the legal personal 
representative of the mortgagor can set up a higher right than 
the mortgagor himself, while, on the other hand, if the mort- 
gagor himself or his legal representatives as trustees can bring 
a separate suit in their capacity as trustees to nullify the 
mortgage and all the proceedings in the mortgage suit, it 
should not be possible to investigate that question also in the 
mortgage suit itself. 





Emperor v. A. A. Atwe, (1935) LL.R. 60 Bom. 108. 


Section 16 of the Trade Disputes Act (VII of 1929) which 
defines what an illegal strike is for the purpose of S. 17 was 
the subject of construction in the above decision under review. 
Their Lordships point out that both 'parts of the section should 
be satisfied and with reference to the latter part the word “ the 
community ” is to be construed as meaning “ the general public 
as distinct from any section and particularly as distinct from 
the persons engaged in the particular trade to which the strike 
relates.” Again, their Lordships pertinently ‘observe that 
pecuniary losses occasioned to individuals or industries cannot 
be said to amount to “ severe, general and prolonged hardship” 
to the community. The nature of the trade is relevant in this 
connection. A strike in the textile trade is obviously different 
in its consequences on the public from a strike for instance in 
the transport industry. There must be evidence before the 
Court from which the Court can reasonably draw the inference 
of the strike being either designed or calculated to inflict 
severe, general and prolonged hardship upon the community 
and thereby to compel the Government to take or abstain from 
any particular course of action. 


[END or Vor. LAKA.) 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CornisH, Mr. Justice 
VARADACHARIAR AND Mr. JUSTICE VENKATARAMANA RAO. 
Naduvile - Marathe Ikkali Amma’s 
daughter tavazhi Manager Lakshmi. 


Amma | ; .. Appellant* . (Defen- 
dant.) 
v. . 
Karuppath Ammalu Amma’s son Sankara 
Narayana Menon „ıı Respondent (Plain- 


tiff.) 


Transfer of Property Act (IV of 1882, as amended), S, 92—Subsequent 
morigagee—Undertaking to pay off three prior morigages—Payment of two 
encumbrances only—Suit by third mortgagee to recover debi--Right of sub- 
“sequent mortgagee to claim subrogation—Need foriregistered instrument— 
S. 92 if retrospective—Absence of intention to keep alive prior encumbrances 
~-Inference from circumstances. 


A subsequent mortgagee, who undertakes to pay off three prior mortgages 
‘but pays only two of them, cannot resist the claim of the third mortgagee who 
remains unpaid by setting úp the discharge of the other encumbrances as a 
‘shield and claiming priority in respect of: those payments unless there is an 
agreement between the mortgagor and the. subsequent mortgagee that the 
latter shall be subrogated in respect of the mortgages discharged. 


_.The defendant obtained a usufructuary mortgage of certain property 
which was subject to three prior simple mortgages‘in consideration of a sum 
of money advanced by-lim to the mortgagor and-his further undertaking to 
pay off the prior mortgages. The defendant in fact paid the two first mort- 
gagees but did not pay the third mortgagee. The latter instituted a suit for 
sale on the footing o! of his mortgage and. he defendant therein set up a claim 


i 








* S. A. No. 204 of 1933. © ° = ~~ 18th September, 1935. 
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to be substituted for the two prior mortgagees whose debts he had discharg- 
ed. 

Held that the claim of the defendant to be subrogated to the rights of the 
two prior mortgagees was not sustainable in the absence of a registered’ 
instrument to that effect as required by S. 92 of the Transfer of property Act: 
as amended. 

Held also, that the undertaking by the defendant to pay off all the prior 
mortgages indicated that the whole debt with which the property was charged: 
was to be extinguished and that the defendant could not, in view of his: 
default in carrying out his undertaking, claim the benefit of the principle of 
subrogation, especially when there was nothing to indicate that he should be 
substituted for the three mortgagees whom he had contracted to pay. 

Lakshmi Achi v. Narayanaswami Naicker, (1929) I.L. R. 53 Mad, 188: 
57 M. L. J. 746 and Abdul Razak Rowther v. Abdul Rahiman Sahib, (1933). 
65 M.L.J. 390 approved. < 

Tota Ram v. Ram Lal, (1932) LL.R. 54 All. 897 (F.B.) criticised and not 


followed. 
Question whether S. 92 of the Transfer of Property Act as amended has. 
retrospective operation discussed but not decided. 


Appeal against the decree of the Subordinate Judge of 
South Malabar at Palghat in Appeal No. 32 of 1932 (A. S. 
No. 99 of 1932, District Court, Calicut) preferred against the 
Decree of the Court of the District Muneit of Alatur passed in. 
O. S. No. 25 of 1931. 

K. Kutti Krishna Menon for appellant. 

P. S. Narayanaswami Atyar for respondent. 

The Court delivered the following 

Jupements. Cornish, J—The question raised in this 
Second Appeal is whether the appellant, who was defendant in 
the suit, was entitled to subrogation in respect of two mort- 
gages discharged by him for the mortgagor. 

The appellant had been given a usufructuary mortgage of 
property which was subject to three prior simple mortgages in 
consideration of an advance of Rs. 8000 made by him to the 
mortgagor, the appellant undertaking to pay off these prior 
mortgages. Asa.matterof fact he paid off the two first 
mortgages, but he did not pay off the third mortgage. The 
third mortgagee brought a suit for sale on the footing of his. 
mortgage, and the appellant set up in this suit a claim to be 
substituted for the two prior mortgagees whose debt he had 
discharged. The lower appellate Court rejected this claim, 
holding that it was not sustainable in the face of S. 92 of the 
Transfer of Property Act. It should be mentioned that the 
mortgages in question were antecedent in date to the amend- 
ment introduced by S. 92 into the Act. 
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The case has been argued on the assumption that S. 92, as 
held by a Full Bench in Tota Ram v. Ram Lall is retrospec- 
tive. Assuming that it is, I think that the third paragraph of 
the Section is fatal to the appellant’s claim. This paragraph 
runs — 

“A person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the mort- 
gagee whose mortgage has been redeemed, if the mortgagor has by a regis- 
tered instrument agreed that such person shall be so subrogated.” 

The appellant has advanced money to the mortgagor with 
which mortgages have been redeemed. But it was argued that 
some person other than a mortgagee is intended. But the 
section does not say so; and there is no apparent reason why a 
person who has advanced money for the purpose named in the 
section should not be regarded as within the section simply 
because the mortgagor has given him a mortgage to secure the 
advance made. But in such case the right to subrogation is 
made by the section a matter of express contract between the 
mortgagor and the person who has advanced him the money. 
There is no right to subrogation unless the mortgagor has by 
registered instrument agreed that the person advancing the 
money shall be subrogated in respect of the mortgage or mort- 
gages discharged. No such agreement is forthcoming in this 
case. 


But assuming that S. 92 is not applicable, I think that the 
appellant’s claim must equally fail. Ido not propose to analyse 
the numerous cases which have been cited, because, in my 
opinion, the correct principle to be gathered from the 
authorities is stated in Abdul Razak Rowther v. Abdul 
Rahiman Sahib2 as follows: 

“The general principle is that a later purchaser or mortgagee who 
undertakes to pay two prior encumbrances but pays only one and not the other, 
cannot resist the claim of the encumbrancer not so paid by setting up the 
discharge of the other encumbrance as a shield and claiming priority in 
respect of it”. f 

No doubt the same two learned Judges in an earlier 
decision in Bappu v. Venkatachalapathi Aiyar,3 appear to 
have overlooked this principle. But the later statement must 
be accepted as correct. It will be found to have been 


et te nt tt Tt nn, 


1. (1932) I.L.R. 54 All. 897 (F.B.). 2. (1933) 65 M.L.J. 390 at 399. 
3. (1933) 64 M.L.J, 606. 
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expressed in much the same language by Ramesam, J. in 
Lakshmi Achi v. Narayanaswami Naicker.1 me en 

The question whether a mortgage paid off is kept alive o or 
extinguished depends upon the intention of the parties, ahd 
this intention, in the absence of any declared intention, is to be 
inferred from the circumstances: Mohesh Lal v. Bawan Das? 
In that'case their Lordships discussed the equity which is to 
be applied. Quoting an English authority they said : 

“Tf there is no reason for keeping it (the incumbrance) alive, then, 
especially in the case of an awner in fee, equity will in the absence of any 
declaration of intention destroy it, but if there be any reason for keeping it 
alive, such as the existence of another incumbrance, equity will not destroy 
it”. 

` In the present case the appellant’ s undertaking to pay off 
all the mortgages would, I think, indicate an intention that the 
whole debt with which the property was encumbered was to bẹ 
extinguished. That is the proper view of the mortgagor’s 
intention when he made his bargain with the appellant. In 
the absence of any particular circumstance to the contrary 
there is no room for inferring that the appellant was intended 
to be: substituted for the three mortgagees whom he had 
contracted to pay. But in any case no such inference can be 
drawn in favour of the appellant when in breach of his -contract 
he has paid off only two of the three mortgages ee he 
had undertaken to discharge. __ 
For these reasons I hold that the appellant’s claim to a 
right of subrogation fails, and that the Second Appeal should 
be dismissed with costs. 


Varadachariar, J.—The only point for decision in this 


‘Second’ Appeal is whether in the circumstances stated in, my 


learned brother’s judgment, the appellant who holds’ the 
usufructuary ‘mortgage (Ex. 1) dated 7th May, 1927, is 
entitled to claim priority over the plaintiff’s rights under the 
mortgage deed (Ex. A) dated 3rd March, 1922. 
In Lakshmi Achi v. Narayanaswami Naicker! it’ was 
observed by Ramesam, J. that: 


“Where a mortgagor sells his property to a vendee requiring the vendee 
to pay off two or-three prior debts of the mortgagor and if the vendee pays 
off only one of ther, he cannot claim priority, in respect of it over the others, 
though he may claim such priority in respect of some other debts the pay- 
ment of which ah by him was-not contemplated’... ---~-~--- 

“ (1929) I. L.R. 53 Mad. 188 at 198: “57 M.L.J. 746. 
A (1883) L-R. 10 I.A. 62: I.L.R. 9 Cal. 961 (P.C.). 
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If this statement of the law-is correct and if: the prin- 
ciple enunciated with reference to a ‘purchase’ is also applicable 
to a mortgagee who is directed to discharge certain prior 
mortgages—this was assumed in Abdul Razak Rowther v. 
Abdul Rahiman S ahibi, the appellant’s claim of priority cannot 
be sustained. On behalf of the appellant, Mr. Kuttikrishna 
Menon has contended that the proposition enunciated in 
Lakshmi Achi v. Narayanaswami Naicker® is not correct and 
that in any event it ought not to be extended to a mortgagee. 
He has also contended that whatever might have been the 
position prior to 1930, the matter must, now be taken to be 
settled in the appellant’s favour by S. 92 of the Transfer of 
Property.Act as amended by Act XX of 1929, which he claims 
should be held to have retrospective operation, though the 
discharge of the prior mortgages in this case was made in 
1927. On behalf of the respondent, it has been argued that 
l the principle enunciated by Ramesam, J. is correct and is 

equally applicable to the case of a mortgagee, that Act XX of 
1929 is not retrospective in its operation and that even under 
S. 92 as amended, the appellant will not obtain priority, as the 
case must be held to be governed by Cl. (3) and.not by Cl. (1) 
of that section. ` 

The argument based on S. 92 ‘may first be disposed of. 
In the view I take of the construction-of that-section, it is not 
necessary to come to a decision in this-case on the question of 
its retrospective operation. It is true that in Tota Ram v. Ram 
Lals, a Full Bench: of the Allahabad Court held that the 
provision had retrospective effect but a contrary opinion 
has been expressed by a Bench of this Court in Kanji 
and Moolji & Brothers v. Shanmugham Pillai4, I would 
only add that in deciding how far an -inference in 
favour of ‘retrospective operation’ is to be drawn from 
the fact that S. 63 of the Act XX of 1929 expressly 
excludes retrospective operation in respect of certain specified 
sections, the remarks of Lord Hatherly in Gardner v, 
Lucas, might have to be borne in mind, namely, that it may 
well be a provision inserted ex majore cautela. With reference 
to the concluding. words of S. 63..0f Act XX of 1929, the 





1. (1933) 65 M:L.J. 390. 
2, (1929) LL.R. 53 Mad. 188 dt 198: 57 M.L.J. 746. : 
3. ..(1932) LL-R. 54 All 897 (F.B.). 4. .(1932) 63 M.L.J.587. - - 
5. (1878) L.R. 3 A. C, 582at 599. 
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learned Judges of the Allahabad High Court observed that in 
that case nothing had already been done before the first day 
of April, 1930, in any pending proceeding and no remedy or 
proceeding was being affected by the new provisions. I beg 
leave to doubt the correctness of this statement. If the learned 
Judges were right in their view that the law was the same 
even prior to Act XX of 1929, or that Act XX of 1929 must 
only be understood as having declared the previous law 
(with a view to set conflicting decisions at rest) no exception 
could be taken to their relying on Act XX of 1929, because 
there will then be no question of ‘retrospective operation’ at all. 
If, on the other hand, Act XX of 1929 must be held to have 
changed the law prevailing prior thereto, it is difficult to agree 
that the learned Judges were giving full effect to the conclud- 
ing words of S. 63, of Act XX of 1929, because in that case 
the suit was undoubtedly pending when the Act of 1929 came 
into force and that section not merely provides that the Act 
shall not affect “anything already done” in any pending procee- 
ding but goes on to say that such proceeding may be continued 
“as if this Act had not been passed”. 


Turning now to S. 92 as amended, the appellant contends 
that the present case must be held to be governed by the first 
clause in view of the generality of its language, and here again 
strong reliance is placed on the decision in Tota Ram v. Ram 
Lali, There can be little doubt that the proper method of 
interpreting the first clause is to construe it in the light of the 
third clause of the same section. It will be seen from the 
reportof the Special Committee which considered the Bill 
that they assumed that under the previous state of the 
law a transferee from a mortgagor who has undertaken 
to discharge a prior mortgage debt cannot by the mere fact of 
paying off a prior mortgage claim subrogation though in 
certain circumstances the Court may presume an intention on 
his part to keep alive the security thus paid off by him. To 
meet stich cases they recommended the provision now enacted 
as Cl. (3) of S. 92 whereunder a person advancing money to a 
mortgagor to pay off a prior mortgage shall be subrogated to 
the rights of the mortgagee thus redeemed only if “the mort- 
gagor has by registered instrument agreed that such person 
shall be so subrogated”. This provision corresponds to what is 


1, (1932) I.L.R. 54 All. 897 (F.B.). 
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described by Mukerjee, J., in Gur Deo Singh v. Chandrikah 


Singh and Chandrikah Singh v. Rash Behary Ghose! 
as ‘conventional subrogation’; and it gives effect to the 
decision in Dinobundu Shaw v. Jogmaya Dasi®, Mahomad 
Ibrahim Hossain v. Ambika Pershad’ and Vanmikalinga 
Mudali v. Chidambara Chetty4 subject to the condition 
that the right of subrogation must be provided for by an 
agreement in writing registered. (Cf. In re, Wrexham Mold 
Connah's Quay Railways). In the present case the right to 
subrogation is claimed not as the result of an agree- 
ment between the parties but only on general principles of 
equity. The learned Judges of the Allahabad High Court make 
no reference to the third clause of S.92. Mr. Kuttikrishna 
Menon contends that the third clause must be held to apply 
only to cases in which a person advances money without taking 
a mortgage therefor. I am unable to agree that that is the 
true construction of that clause. There is a well established 
distinction between cases in which a person who has a pre- 
existing interest in property pays off a prior charge on that 
property for the protection of his own interest and cases in 
which a person acquires an interest in property only by reason 
of his advancing money to pay off an existing mortgage debt. 
It seems to me that the first clause of S. 92 must be held to 
telate to the first type of cases above referred to and the third 
clause to the second type. 


Mr. Kuttikrishna Menon next contended that the Allaha- 
bad Full Bench decision is an authority in favour of the 
appellant even independently of Act XX of 1929. In this 
connection he also relied upon the decision of a Bench of this 
Court in Chidambara Nadan v. Muni Nagendrayyan6 and 
upon certain observations in the judgment in S.A. No. 401 of 
1925. In the Referring Order in this case Madhavan Nair, J., 
also mentions the apparent conflict between Bappu v. Venkata- 
chalapathi Aiyart and Abdul Razak Rowther v.Abdul Rahiman 
Sahids, 

So far as the two recent decisions reported in the Law 
Journal are concerned, I may observe that the conflict must be 


1. (1907) LL.R. 36 Cal. 193 at 218, 

2. (1901) L. R. 291.A.9: LL.R. 29 Cal. 154: 12 M.L.J. 73 (P.C.), 
3. (1912) L.R. 39 LA. 68: LL.R. 39 Cal. 527: 22 M.L.J. 468 (P.C.) 
4, (1905) LL.R. 29 Mad. 37. 7 Pree L.R. 1 Ch. 440 at 463. 
6. (1920) 39 M.L.J. 445. 33) 64 M.L.J. 606. ` 


(19. 
8. (1933) 65 Me L.J. 390. 
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held to be not ‘so much as to the rule of law to be applied as to- 
the application of it to particular circumstances; because both 
the decisions were pronounced by the same Bench and in the 
later case they accept the rule stated by Ramesam, J., 

Lakshmi Achi v. Narayanaswami Naickerl, It is not neces- 
sary for me to canvass whether the circumstances in: 
Bappu v. Venkatachalapatht Aiyar2 would not also have 
justified the application of the same rule because we are 


only concerned with the correctness of the principle 


enunciated in Lakshmi Achi v. Narayanaswami Naicker1. So: 
far as we can gather from the judgment, the decision in 
Lakshmi Achi v. Narayanasami Naicker! does not appear to 
have been brought to the notice of the learned Judges and it: 
seems to me unaccountable that when referring to the Privy 
Council decision in Ayyareddi v. Gopalakrishnayya8 the learn-- 
ed Judges should have lost sight of the express reservation made. 
on page 195 that the rule as to keeping alive the discharged. 
mortgage for the benefit of the owner ‘would not apply if the 
owner of the property had covenanted to pay the later mort- 
gage debt’. The decision in Chidambara Nadan v. Muni 
Nagendrayyan* does not conflict with the decision in Lakshmi 
Achi v. Narayanasami Naicker! because the right to subroga- 
tion was there recognised only as against a person whose debt 
the later mortgagee had not covenanted to discharge. The 
judgment in S.A. No. 401 of 1925, though it contains some 
observations on Govindasami Tevan 'v.- Déraiswami. Pillai& 
does not bear on the question now under consideration. 

The Allahabad Full Bench point out that S. 101 of the 
Transfer of Property Act deals only with cases in which there 
isa possibility of merger by reason of the prior mortgage 
interest and. the residuary ownership | vesting in the same person 
and the observations made in cases tanap to discharge of 
prior mortgages, by a person who has become owner of the 
property, ought not to be applied to a case of discharge by a 
puisne mortgagee, because in the latter case no question of 
merger can arise. It is true that S. 101 will: in terms apply 
only to. an “owner” paying off a prior charge and not to a 
mortgagee paying Off a prior cliargé; but in’ thé’ judgments in 

1. (1929) ee 53 Mad. 188 at 198: 57 M.L.J. 746.. 
(1933) 64 M.L.J. 606, 


3: (1923) LL.R. 47 tae e L.R. 51 I. A. 140: 46 M. L. J. 164 (P. C.). 
4. (1920) 39 M.L.J. 445. (1910) LL.R. 34 Mad. 119: 20 M.L.J. 380. 
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Dinobhandhu Shaw v: Jogmaya Dasit and Mohomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh? the Privy Council 
base their conclusions only on the theory or presumption of an 
‘intention to keep alive’ even in cases when the prior charge 
has been discharged by a mortgagee. In Mohesh Lal v. Bawan 
Das’ also, the discussion proceeded on similar lines. The 
reference to this case in Tota Ram v. Ram Lal4 and in 
Shafiquilah v. Samiullah as the case of a purchaser whose in- 
terest it may be to extinguish the mortgage is somewhat 
misleading; for their Lordships discuss the question of inten- 
tion not merely from the point of view of Mangal (the 
purchaser) but also from the point of view of the plaintiff who 
was the mortgagee that lent the money utilised to pay off the 
prior mortgage in favour of Latchminarain. 

In Tota Ram v. Ram Lalé the learned Judges recognise 
that in the majority of cases in that Court it has been held that 
a third mortgagee paying off the first mortgage in similar 
circumstances was not entitled to be subrogated to the position 
of the first mortgagee. To the cases cited by them I may add 
Balbhaddra v. Sheomangalt. But they refer to Shyam Lal v. 
Baghiruddin8 and Chhote Lal v. Bansidar,s Vanmikalinga 
Mudali v. Chidambara Chetty10 and Jagathar Narain Prasad v. 


A, M. Brown}! as taking a contrary view. With due respect, 


I may point out that in ‘hone of these cases was subrogation 
claimed or allowed as against a person whose debt the later 
mortgagee had undertaken to pay. ‘This distinguishing | cir- 
cumstance seems to have escaped the notice of the learned 
Judges. 


The discussion at the bottom of p. 901 and at the top of 
p. 902 suggests that they proceeded on the assumption that 
subrogation has been denied in similar cases only on the 
strength of the theory of agency namiely, that in paying off the 
prior charge, the- purchaser or puisne incumbrancer merely 
acted as the agent of the mortgagor. The observation already 


1. (1901) L. R. 29 I.A. 9: LL.R. 29 Cal. 154: 12 M.L.J. 73 (P.C). 
2. (1912) L.R. 39 I.A. 68: LL.R. 39 Cal. 527: 22 M.L.J. 468 (P.C.). 
3. (1883) L.R. 107.A. 62: LL.R. 9 Cal. 961 (P.C.). 
+4, (1932) LL.R. 54 All. 897 at 900 (F.B.). 
5. (1929) LL.R. 52 All. 139 at 146, 
6. (1932) LL.R. 54 All, 897 atp.900. 7. AIR. 1931 All. 347. 
8, (1906) LL.R. 28 All. 778. 9. (1926) 24 A.L.J. 570. 
10. (1905) I.L.R. 29 Mad. 37. 11. (1906) LL.R. 33 Cal. 1133. 
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extracted from the judgment of the . Privy Council in Ayya- 
reddi v. Gopalakrishnayya! shows that that is not the true 
basis of the rule but an inference derived from or a disability 
founded on the fact that the person claiming subrogation has 
covenanted to discharge the debt due to the very person against 
whom he seeks to claim the priority, Among the Indian 
authorities, some cases hold that a covenant to discharge 
several pre-existing mortgages indicate an intention to extin- 
guish them all, Govindasami Tevan v. Dorasami Pillai2, Peria 
Tiruvadi Ayyangar v. Pokutit Janaki8, Muhammad Sadiq v. 
Ghaus Muhammad, or to treat them as a consolidated debt 
without reference to the dates when they were incurred. 
Lakshmi Achi v. Narayanasami Naicker’. It is some 
times said that a presumption most beneficial to the 
person paying off the prior charge can be made only 
when iwo courses are open to him in law, but no such 
option can be recognised in favour of a person who has 
bound himself by covenant to pay off another encumbrance 
also, Balbhaddra v. Sheo Mangalé, for it will in effect be 
to permit him to benefit by breaking his own contract. 
Surjiram Marwari v. Barhamdeo Persad?. Again it has been 
said that subrogation is only a rule of ‘equity’ and it cannot be. 
allowed where its application will lead to injustice or 
inequitable results. Bisseswar Prasad’v. Lala Sarvam Singhs. 
Whichever of these views be held to be the true basis of the 
rule, it can make no difference whether the subrogation is 
claimed by a purchaser or a pttisne incumbrancer, so long as 
there is a covenant between him and his transferor that the 
transferee should discharge the debt due to the person whom 
he seeks to postpone. There is no doubt a difference between 
a covenant in a sale-deed about payment of consideration and 
a similar covenant in a mortgage deed, in that the latter 
covenant may not be specifically enforced and even damages 
for its breach may ordinarily be nominal but it is nonetheless 
a legal covenant which may, in certain circumstances sustain a 
claim for substantial damages (see A. S. No. 114 of 1923; see 





1. (1923) LL.R. 47 Mad. 190 at 195: L.R. 51 I.A. 140: 46 M.L.J. 164 (P.C.). 
2. (1910) LL.R. 34 Mad. 119: 20 M.L.J. 380. 
3. (1923) 45 M.L.J. 693 at 698. 
4. (1910) LL.R. 35 All. 101 at 103, 
5. (1929) I.L.R. 53 Mad. 188 at 199: 57 M.L.J. 746. 


6. A.I.R. 1931 All. 347 at 348. 7. (1905) 2 C.L.J. 291 at 299. 
8. (1907) 6 C.L.J. 134 at 138, 
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also The Manchester and Oldham Bank Ltd., v. W. A. Cook 
&Co.;l and Arnold on Damages Ch. VII quoting from the 
The South African Territories Lid. v. Wallington? and Prehn 
v. Royal Bank of Liverpool. 

In the Allahabad Full Bench case the learned Judges say 
(at the bottom of p. 901) that there appears to be no difference 
between the case of a purchaser or mortgagee paying off a 
prior charge out of his own funds and at his own choice and 
the case where he pays off the prior charge out of funds 
forming part of the consideration for the transfer in his 


favour. With all respect, I am unable to agree; in the l 


former case, there will be no occasion for suggesting an 
inference of disability founded on the fact of a covenant to 
discharge the intermediate mortgage as well, whereas in the 
latter case the question can arise whether out of the conside- 
ration amount, the transferee has agreed to pay off not merely 
the prior charge but also the debt due to the intermediate 
incumbrancer against whom priority is claimed. 

I am of opinion that the rule as stated in Lakshmi Achi v. 
Narayanasami Naicker4 and Abdul Razak Rowther v. Abdul 
Rahiman Sahib} is correct and well founded in principle. I 
agree that the Second Appeal must be dismissed with costs. 

Venkataramana Rao, J.—I agree with the judgments just 
delivered. As laid down by their Lordships of the Privy 
Council in Aiya Reddi v. Gopalakrishnayyas : 


“Tt is now settled law that where in India there are several mortgages 
on a property, the owner of the property subject to the mortgages may, if he 
pays off an earlier charge, treat himself as buying it and stand in the same 
position as his vendor, or to putitin another way, he may keep the incum- 
brance alive for his benefit and thus come in before a later mortgagee. This 
rule would not apply if the owner of the property had covenanted to pay 
the later mortgage debt.” 

Therefore if, as in this case, a person advances money or 
covenants to discharge three incumbrances,payment of two prior 
incumbrances cannot be availed of by him as a shield against 
the third (vide Lakshmi Achi v. Narayanasami Naicker4.), 
The principle of subrogation cannot -be invoked in such a case 
for as explained in Govindasami Tevan v. Doraisami Pillait 








1. (1883) 49 L, T. (N.5.) 674. 
2. (1897) 1 Q.B. 696 at 697. 3. (1870) L.R. 5 Ex. 92. 
4. (1920) LL.R. 53 Mad. 188at 198. 5. (1933) 65 M.L.J. 399. 
6. (1928) LL.R. 47 Mad. 190 at 194: L.R. 51 L.A. 140: 46 M. L. J. 164 (P. C.). 
7. (1910) I.L.R. 34 Mad. 119: 20 M.L.J. 380. 
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“the object of the transaction was not to keep alive-a mortgage 
against the puisne ‘incumbrancer but to discharge the puisne 
incumbrancer as well”. This was undoubted aw before the 
amendment of the Transfer of Property Act. But Mr. Kutti 
Krishna Menon contends that.this rule of law would apply to 
the case of a purchaser but not to that of a mortgagee. I see 
no distinction in principle. (vide Balbaddra v. Sheomangall. 


The next argument of Mr. Kutti Krishna Menon is that 
S. 92 of the amended Transfer of Property Act is retrospec- 


tive and under Cl. (1) of that section his client’s right to 


subrogation cannot be questioned and he is supported in this 
view by the Full Bench decision in Tota Ram v. Ram Lal2, 
Assuming S. 92 to be retrospective, I am, with due respect, 
unable to agree with the interpretation placed on Cl. (1.) Cis. 1 
and 3 of S. 92 must be read together. Cl. 1 enunciates no new 
principle (vide S. 74 of the Transfer of Property Act since 
repealed). It applies to all persons who have an interest in 
Equity of Redemption and are under no personal obligation to 
discharge prior incumbrances. Cl. 3 has been enacted to 
confer a benefit on persons who advance money to discharge 
an incumbrance only if the mortgagee has by a registered 
instrument agreed that such persons shall be subrogated. The 
clause is intended to apply to all persons who acquire an inter- 
est in the mortgaged property by advancing moneys to 
discharge prior incumbrances and there is no warrant for 
restricting the scope of that clause to persons other than 
purchasers or mortgagees.as contended by Mr. Kutti Krishna 
Menon. The distinction between the two classes of cases 
aforesaid namely, those who have an existing interest in the 
property and those who acquire an interest therein by advanc- 
ing money is well recognised in the law relating to subrogation, 
‘The. Privy Council decision in Jagannadha Das v. Jugal 
‘Kishore’ illustrates this clearly. A purchaser covenanted to 
pay half the amount of the money due on a prior mortgage but 
he was compelled to pay the, whole and the right of subroga- 
tion was allowed only as to half the amount he had not 
covenanted to pay. Inrespect of this half he would now.come 
under Cl. 1 of S. 92 and in respect of the other half under 





1, A.L. R. 1931 e 347. 2. (1932) LLR. 54 All. 897 (F.B.), 
f - (1931) 36 C. W. N. 4 (P.C.). 
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“Cl. 3 if he obtains a registered instrument securing the right. 
Cls. 1 and 3 unmistakably indicate that the legislature has kept 
this distinction in view. The Allahabad decision fails to note 
‘this and consider Cl. 3 and the principle underlying it. To 
give effect to the contention of Mr. Kutti Krishna Menon 
“would be to enable every purchaser- or mortgagee who enters 
into a contract to discharge a particular incumbrance to commit 
-a breach thereof and profit-by his own wrong and thus violate 
the equitable principles on which the doctrine of ‘subrogation 
is based and it is impossible to attribute this intention to the 
-legislature. There is no registered instrument as required by 

Cl, 3 in this case and the appellant’ s claim is unsustainable. 
-B. V. V. a Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 


PRESENT :—Mr. C. Mapuavan Nar, Officiating Chief 
Justice, Mr. Justice STONE AND MR. JUSTICE KING. 


_Jupudy Kesava Rao .. Petitioner* 
v. - : 
The Commissioner of Income-tax, 
Madras “4. Respondent. 


Income-tax “Act (XI of 1922), S. E (2)— —Uidivided Hindu family— 
“Family‘business—Father and son—Father” 's 'death—Basis of assessment on the 
son whether as one who ‘succeeded’ to the business: or as one whose ownership 
-of it survived. 


The word ‘succeeded’ as used in 5. 26 (2): of the: Income-tax Act connotes 
.a transfer of ‘ownership and the person’ who succeeds another must by such 
succession become the owner of the business which his predecessor was 
carrying on and which he, after the succession, carries ‘on in such capacity, 
that is the capacity as owner. e 

Where inan undivided Hindu family, Sn s ing ofa father and son, 
which was carrying on a business, the father died and the son was assessed 
‘super tax‘on the ‘ground of his being an individual instead of a member of 
sa joint Hindu family on account of his having | no other co-parcener in the 
‘family, 

Held, that the assessee was himself in part owner of: the property 
already, and as such there had been no transfer of ownership in the business 
ashe had become entitled to it by survivorship. The -assessee had not ‘suc- 
-ceeded’ to the business of his father within, the meaning of S. 26 (2) and was 
mot therefore liable to be assessed under that. section, 


~ Petition, under S. 66 (3) of the poida Income- tax Act 
1922. ` 
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Case stated by the Commissioner of Income-tax, Madras. 
was as follows — 


In accordance with the High Court’s order I have the 
honour to refer the following case for the decision of the Hon’ble 
the Judges of the High Court under S. 66 (3) of the Indian 
Income-tax Act 11 of 1922, (hereinafter referred to as the 
Act). 


The petitioner, J. Kesava Rao and his father. J. Gangayya 
constituted a Hindu undivided family. The family derived income 
from business in moriey-lending carried on at Bhimavaram within 
the jurisdiction of the Income-tax Officer, Masulipatam circle. 
Gangayya was the manager of the undivided family and the 
assessments were made on him as representative of the family, 


For the assessment of the year 1932—1933 (previous year: 
Official year 19311932) notice under S, 22 (2) of the Act 
was issued to J. Gangayya on 9th April, 1932. He filed the 
return of income on 20th May, 1932. Gangayya died on 15th July, 
1932, before an assessinent could be made on him, leaving his son. 
J. Kesava Rao, (the petitioner) as the sole surviving member. 
After the death of his father, the petitioner continued to carry om 
the money-lending business which had been carried on by his father 
as the manager of the Hindu undivided family. Notices urder 
Ss. 22 (4) and 23 (2) of the Act were therefore issued to the 
petitioner on 7th December, 1932 for the production of accounts, 
documents etc. The petitioner complied with the notices and was. 
assessed finally to income-tax on a total and taxable income of 
Rs. 50,550. The Income-tax Officer did not levy super-tax on the- 
excess over Rs. 30,000 of the total income on the mistaken assump- 
tion that the petitioner, like his father represented a Hindu 
undivided family, 


The petitioner appealed to the Assistant Commissioner 
objecting to the amount of the assessment on various grounds. 
which are not relevant for the purposes of this reference. In the 
course of the appeal proceedings the Assistant Commissioner 
learnt that the petitioner had no children and that he did not 
represent a Hindu undivided family. The Assistant Commissioner: 
therefore considered that the petitioner should have been assessed: 
to super-tax as ‘individual’. on the excess over Rs. 30,000 of the- 
total income. Accordingly he issued a notice to the petitioner, as 
required by the proviso to S. 31 (3), proposing to levy super-tax. 
on the basis that the petitioner was an ‘individual’, The petitioner 
objected and contended that he was a Hindu undivided family and 
continued as such and should therefore be treated as such. In the 
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course of the arguments before the Assistant Commissioner the 
petitioner urged that he and his wife constituted the Hindu 
undivided family. The Assistant Commissioner overruled this 
contention for the reasons stated in his order, an extract from 
which was filed as Ex. A in O. P. No. 269 of 1933, on the file of 
the High Court referred to below. 

The petitioner then applied to my predecessor for a reference 
to the High Court on the 5 questions, (a) (b) (c) (d) and (e) 
mentioned in paragraph 5 of his petition alleged to be questions of 
law arising out of the Assistant Commissioner’s order. My 
predecessor held that there was only one question of law arising 
out of the Assistant Commissioner’s order and that was, whether 
the petitioner and his wife constituted a Hindu undivided family so 
as to be exempt from super-tax in respect of income not exceeding 
Rs, 75,000. This was the point raised in questions (b) and (c) of 
the petition. He accordingly made a reference on this question 
(O. P. No. 269 of 1933). The High Court made no order on this 
reference as it was not pressed, As regards the other questions 
(a), (d) and (e) raised in the application for reference, my pre- 
decessor declined to state a case on the ground that no question of 
law arose. A copy of his order is filed, marked Ex. A. 


On the petitioner’s application to the High Court under 
S. 66 (3) for an order directing me to state a case, the High Court 
has, by its order dated 6th December 1934, directed me to refer the 
following question: 

“ In the circumstances of this case, is the petitioner herein liable to be 

assessed under S. 26 (2) of the Indian Income-tax Act (XI of 1922).” 

P. V. Vallabhacharlu for petitioner. 

M. Patanjali Sastri for respondent. 


The Court delivered the following 


Jupcment. Madhavan Nair, O. C. J—The question 
referred to us is, “in the circumstances of this case is the 
Petitioner herein liable to be assessed under S. 26 (2) of the 
Indian Income-tax Act”? ` 


The circumstances are these: The Petitioner, J. Kesava 
Rao, and his deceased father, J. Gangayya constituted a Hindu 
undivided family deriving income from money-lending business. 
Gangayya was the Manager of the family and the assessments 
used to be levied on him as representative of the family. For 
the assessment of the year 1932-1933 (accounting year 1931- 
1932) notice was issued to Gangayya under S. 22 (2) of the 
Income-tax Act on the 9th April, 1932, and he filed his return 
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‘on the 20th May, 1932, showing a net income of Rs. 12,755. 
Gangayya died on the 15th July, 1932, before assessment could 
be levied on him. After his death the Petitioner continued to 
carry on the business. „Notices were then issued to him under 
Ss. 22 (4) and 23 (2) of the Act. He complied with these 
notices and was finally assessed to income-tax on a total 
‘taxable income of Rs. 50,550. The Income-tax Officer did not 
levy on him super-tax on the excess over Rs. 30,000 of the total 
income on the assumption that the Petitioner like his father 
represented a Hindu undivided family. 


The Petitioner appealed to the Assistant Commissioner 
objecting to the amount of the assessment. In the course of 
‘the appeal he learnt that the Petitioner had no children or 
brother. In the circumstance he considered that the assessment 
should have been made on the Petitioner as an individual and 
not asa Hindu undivided family since in his opinion after the 
death of the Petitioner’s father in July, 1932, the Hindu 
undivided family ceased to exist and the Petitioner became the 
sole surviving member of the original Hindu undivided family. 
He therefore issued a notice to the Petitioner under 5. 31 (3) 
proposing to treat him as an individual and levy super-tax 
accordingly. The Petitioner contended that himself and his 
wife constituted a Hindu undivided family.and that therefore’ 
the assessment made on him as a Hindu undivided family was 
correct. The objection was overruled and the super-tax was 
levied accordingly. The question arising for decision is 
-whether in these circumstances the Petitioner is liable to be 
-assessed under S. 26 (2) of the Indian Income-tax Act. 


Sub-Section 2 05 ‘S. 20 of the Income-tax Act runs as 
follows: 
ts Where, at the time of making an assessment under S. 23, it is found 
that the person carrying on any business, profession or vocation has‘been 
succeeded in such capacity by another person, the assessment shall be made on 


“such person succeeding, as if-he had been carrying on the business, profession 
-or vocation throughout the previous yarn, pug if he had received the whole 


-of the profits for that year”. 

In support of his contention that he is not liable to assess- 
‘ment under the above section the Petitioner urges two points. 
In the first place he contends that inasmuch as he got the 
‘entire husiness by survivorship ‘under Hindu Law he cannot 
‘be said to hayé “ succeeded ’ to the business within the meaning 
iof that term as used in the section. “In other words he argues 
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that there:cahnot bea sticcession by a person to: something of 


which he was in part the owner already. ‘His next contention ~; 


-is that for the application of the section a person carrying 
on any business, profession or vocation should be succeeded 
in such capacity by another person, that he alone or he and 
his wife would constitute a Hindu undivided family just as 
he and his father constituted one before, that the Hindu 
undivided family remaining the same both before and after the 
death of his father the terms of the Section are not satisfed 
and that therefore he is not liable to be assessed under it. If 
either of these points is decided in his Tatou he would succeed 
in the reference. 


The Courisel for the Comasine meets the above points 
by saying that the Petitioner, cofisidered ab an individual 
which he now unquestionably is, isa person distinct from the 
undivided Hindu family of which before the death of his 
father he was a member, that he‘ cannot by himself alone or 
even with his wife constitute a joint Hindu family, that he 
has succeeded to the business in the sense in which the term 
“succeeded ’ is ordinarily understood and that he is therefore 
liable to be assessed under S. 26 (2). 


Both the questions raised are not free from difficulty. 
S. 26 (2) has not been very happily worded. The terms ‘the 
person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person’ may well 
suggest that what is contemplated is merely succession in the 
management of business by another person; but obviously that 
cannot have been the intention of the Legislature. It appears 
to us that the word “ succession’ as used in the Section connotes 
a transfer of ownership and the person who succeeds another 
must have by such succession become the owner of the business 
which his predecessor was carrying on and which he after the 
Succession carries on in such capacity, that is the capacity as 
owner. If this view is correct as we think it is, then it seems 
fairly clear that the undivided. Hindu family which was 
carrying on business has not been “succeeded” in such capacity 
by the Petitioner as the “Petitioner was himself in part the 
owner of the property already and as such there has been no 
transfer of ownership in the business as he has become entitled 
to it by survivorship. No authority’ releyarit for deciding . the 
point has been cited by either side. The-deejsion. relied on by 
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the Commissioner in Arunachalam Chettiar v. Commissioner 
of Income-tax, Madras, in which it was held that in cases 
where there has been a partition of an undivided Hindu trad- 
ing family S. 26 applies, does not help him, for those are not 
cases where one party gets the property of another by survivor- 
ship. It would therefore follow that the Petitioner has not 
“ succeeded ” to the business of his father within the meaning 
of S. 26 (2) of the Act and is not therefore liable to be 
assessed under that Section. 

In the above view it is not necessary to decide the point 
whether the Petitioner himself or with his wife does not con- 
stitute an undivided Hindu family, the second point raised in 
the case. However as the point was argued for some time we 
will briefly refer to the arguments. The Petitioner’s counsel 
is prepared to argue that the Petitioner by himself would 
constitute an undivided Hindu family; but in the present case 
he contends, it is not necessary for him to go so far as the 
Petitioner has his wife living and they together, he argues, 
would certainly come within the description of an undivided 
Hindu family. This argument is not without force, and would 
seem to have some authority to support it. Strictly speaking, 
it is not difficult to conceive of the Petitioner singly as a 


‘member of an undivided Hindu family: that he was a member 


of an undivided family when his father was living cannot be 
disputed: that family has never been divided and the Petitioner 
though he is the only one living now may well be said to 
represent in his person the undivided Hindu family. But it is 
not necessary to pursue this line of thought, as, as already 
stated, the petitioner has his wife living, and do they not taken 


‘together constitute an undivided Hindu family? If a son is 


born to them there cannot be any doubt that there would come 
an undivided Hindu family in existence and so it is said that. 
potentially there is an undivided family now in existence. On 
the other hand it is urged that when the original undivided 
family is reduced to a single member the property of the family 
loses its character of joint family property and that the sole 
remaining member is reduced fo the position of an individual. 
owning these properties and that his wife does not in any 


manner form a member of an undivided Hindu family. It is. 
argued ‘that the wife oF widow of a coparcener has only a 


1,.: (1929). 3Income-Tax Cases 441:.57 M.L.J. 300. 
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right of maintenance and hasno substantial rights to the pro- 
perty of the family. This argument assumes that the term 
‘undivided Hindu family’ should be limited to a family of co- 
parceners. The petitioner’s contention seems to be supported by 
an observation of Ramesam, J., in Vedathanni v. Commissioner 
of Income-tax.1 In that case the first question referred to the 
High Court was whether. the maintenance and arrears of 
maintenance received by a widow of.a member of a joint 
undividéd Hindu family is not exempt from taxation under 
S. 14 (1) and other Sections of the Act. In deciding that 
point the learned Judge expressed the view that the con- 
tention that even where the family is reduced to a single 
male member there is still a joint family at any rate where 
there are a number of: widows and other persons entitled to 
maintenance, is not untenable. This question did not directly 
arise for decision before the learned Judge. After the argu- 
ments were over Mr. Sastri on behalf. of the Income-tax 
Commissioner brought to our notice a Judgment of the 
Calcutta High Court, In re Moolji Sicca & others? which 
seems to support the view that he has been contending for, 
namely, that the undivided Hindu family contemplated in 
the Income-tax Act is an undivided Hindu coparcenery. In the 
present case it is not necessary to decide which of the above 
contentions should be accepted, as we have decided the first 
point raised by the Petitioner in his favour and that is enough 
to dispose of the case. 

We would accordingly answer that in the circumstances of 
this case the Petitioner is not liable to be assessed under: S. 26 
(2) of the Indian Income-tax Act. He is entitled to his costs 
of.Rs. 250 and the refund of Rs. 100 Geppeites by him. 

Stone, J :——I agree. 

King, J :—I agree. 


K.C. Question answered i in favour of assessee. 





i (1982) LLR. 56 Mad. 1: 63 M.L.J. 52 (EB), 5 - 
a 2. (1934) 3 LT.R. 123... oo. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: — MR. Justice BURN AND “Mr. Justice K. S. 
MENON. 


Atmakuru Butchayya Chetty .. Petitioner* (Deferidant). 


Chakram Krishnamachari .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 21, Rr. 58 and 63-~—-A ttach ment of 
money deposited with third party—Execution proceeding taken after decree 
Garnishee denying fact of deposit—Order rejecting garnishee's objection 
Suit by decree-holder against garnishee—E-xistence of assets in garnishee’s 
hands—-Whether can be gone into. : 

The plaintiff filed a suit against’ one $ ånd applied during its pendency 
for attachment of a certain sum of money. alleged to belong to S and remain- 
ing in deposit with the defendant. The defendant failed to appear and the; 
attachment was made absolute. After the decree was passed in the suit the 
plaintiff filed an execution petition requesting the Court to send for the 
amount in the hands of the defendant already attached before judgment and 
to pay the same to him. The Court, however, passed another order of 
attachment and when notice was served on the defendant he filed a counter- 
statement denying that he had any amount belonging to the judgment-debtor 
with him. The Court made an ofder disallowing the objection and directing 
the defendant to deposit the amount into Court within a week. As the money 
was not deposited the plaintiff got himself appointed as receiver for the, 
purpose of collecting the amount and filed a suit for its recovery, and the 


defendant once again pleaded that there was no money belonging fo S with 


him. The lower Court held that as the defendant had not filed a suit under 
O. 21, R. 63, Civil Procedure Code, to set aside the second order of attach- 
ment disallowing his objections he was precluded from agitating the question 
over again in the suit and passed a decree in favour of the plaintiff. E 

Held, that since the garnishee-defendant had denied the existence of the 


assets in his hands the previous order of the executing Court consequent on 


such objection did not come within the purview of O. 21, Rr, 58 to 63 of the 
‘Code and that the plea of the defendant had to be gone into and disposed of 
in the suit. 

Chidambara Pattar v. Ramaswamy Pattar, (1903) I.L.R. 27 Mad. 67:13 
M.L.J. 467 (F.B.), Subbier v. Moideen Pitchai, (1923) 44 M.L.J. 585, Tyaballi 
Gulam Husein v. Atmaram Sakharam, (1914) LL.R. 38 Bom. 631 and Pyara 
Ram v. Gangu Ram ALR. 1924 Lah. 367 distinguished. 

It is not within the province of an executing Court to enquire .into the 
truth of the existence of a debt sought to be attached. 

Alwar Ayyangar v. Subramania Dikshithar, (1931) 61 M.L.J. 863 
Maharaja of Benares v. Patraj Kunwar, (1905) I.L.R 28 All. 262 and Ma 
Saw Yinv. Hockto, (1926) L.L.R, 4 Rang. 100 referred to. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Berhampore. in_S. C.. S. No. 1192 of. 1930... 


aay errr ce a HEEF Ses tes ten aed 


*C.R.P. No. 1386 of 1932! Eup | Gers 23rd ‘October, 1935. 
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_P. V. Rajamannar.and K. Subba Rao for petitioner. 
`B. Jagannadha Das’ for G. Ranga Rao for respondent. 


The Judgment of the Court was delivered by 


K. 5, Menon, J.—This isa petition under S. 25 of the 
Provincial Small Cause Courts Act, to set aside the decree of 
the District Munsif of Berhampore in Small Cause Suit 
No. 1197 of 1930. The plaintiff filed Small Cause Suit No. 542 
of 1929 against one Seshayya. During the pendency of that 
suit he applied for attachment of a sum of Rs. 120-cut of 
Rs. 300 alleged to belong to that Seshayya and to be in deposit 
with the defendant. As the defendant did not appear, the 
attachment was made absolute. (Exs..B and B-1). After the 
decree was passed in the said suit, the plaintiff filed Execution 
Petition No. 501 of 1930, requesting the Court to send for the 
amount in the hands of the defendant already attached before 
judgment and to pay the same to him. In spite of the fact 
that there was already an. attachment before judgment, the 
Court made another order of attachment. When notice was 
served on the defendant-garnishee, he filed a counter- 
statement (Ex. F) denying that he had any amount belonging 
to the judgment-debtor with him. The Court made an order 
on the 29th July, 1930, disallowing the objéction and directing 
the defendant to deposit the amount into Court within a week. 
As the money was not deposited, the plaintiff got himself 
appointed as Receiver, (Exs. D and D-1) for the purpose of 
collecting the amount, and he has filed this suit. The defen- 
dant contended that there was no amount belonging to 
Seshayya with him. The Lower Court, holding that, as the 
defendant had not filed a suit, under O. 21, R. 63, Civil Pro- 
cedure Code to set aside the order of the 29th July 1930, 
disallowing his objections to the attachment, he was precluded 
from agitating the question over again in this suit that no 
amount belonging to Seshayya was with him, gave a decree as 
prayed for; hence this petition. 


The only question that arises for decision in this petition 
is. whether, when a garnishee merely.denies the existence of a 
debt sought to be attached in execution of a decree and an 
order is made disallowing that. objection, that order comes 
within the purview, of; Rr. ‘38 to 63 of: O: aL Civil Procedure 
Code. >” Pe a a eee oS 
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- There are decisions of this Court ‘as “well as of the 
Allahabad and Rangoon High. Courts;..holding that it.is not 
within the province of an executing Court to enquire into the 
truth or existence of a debt sought to be ‘attached. This 
question arose directly for decision in` the case of Alwar 
Ayyangar v. Subramania Dikshithar! and Curgenven J, 
following the decisions reported in Maharaja of Benares v. 
Patraj Kunwar? and Ma Saw Yin v. Hockto8 held that it was 
not for the Court exectiting a decree to determine whether the 
debt was actually due or not. The learned Judge went on to 
say, “It has to attach the alleged debt and thereafter there are 
only two courses open to it, either to sell the debtor to appoint 
receiver to realise it”. No decision of this Court has been 
brought to our notice in which a contrary view has been ex- 
pressed. It may also be observed that no rules regarding 
garnishee proceedings have been framed by this Court for the 
guidance of the mofussil Courts similar to those existing on 
the Original Side of this Court and to those framed by the 
Allahabad, Rangoon and Lahore High Courts. In those 
High Courts there are additional rules framed to the effect that 
if a garnishee denies the existence of a debt, the Court may 
frame and determine an issue relating thereto. In these cir- 
cumstances, we are of the opinion that it is not for a Court 
executing a decree to decide whether the debt attached is 
really due or not. 


In support of the position that when a garnishee merely 
denies the existence of a debt sought to be attached in exe- 
cution and an order is made disallowing his objection, that order 
is conclusive unless he files a suit under O. 21, R. 63 the deci- 
sions in Chidambara Pattar v. Ramaswamy Pattar4, Subbier v. 
Moideen Pitchais and Tyaballi Gulam Hussain v. Atmaram 
Sakharamé and Piara Ram v. Ganga Ram’ are relied on by 
the petitioner. But in all these cases the existence of the debt 
attached had been admitted. In the case in Chidambara Pattar 
v. Ramaswamy Pattar* it was the assignee from the judgment- 
debtor in respect. of the debt attached, who filed the objection 





1. aes 61 MLJ: 863. ' 2 (1905) LL.R. 28 All. 262. 
; 3. (1926) LL.R. 4 Rang. 100. 
28 - (1903) I.L.R. 27 Mad. 67: 13 M.L.J. 467 (F.B.). i 
5. (1923) 4 7 M.L.J. 588. 6. (1914) LL.R. 38 Bom. 631. 
7. ALR. 1924 Lah. 367. 
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at the time of execution and .who subseguentiy filed the suit. 
The question for decision there was whether, when a debt, not 
secured by a negotiable instrument, is attached under S. 268 
Civil Procedure Code a claim can be preferred by a third party 
and investigated under S. 78 Civil Procedure Code and 
whether the provisions of S. 283 applied to the orders passed 
in such claims, and it was answered in the affirmative. The 
decision in that case is no authority for the position that when 
the existence of the debt attached is itself denied, the denial of 
the garnishee can be considered to be aclaim or objection 
under O. 21, R. 58 or that when such objection is disallowed 
he can file a suit under O. 21, R. 63. ‘In the case reported in 
Subbier v. Moideen Pitchai1 also the existence of the debt was 
admitted by the garnishee and his claim was that the judgment- 
debtor had assigned it to a third party and that the amount 
was slightly. less. In the case reported in Tyaballi Gulam 
Hussain v. Atmaram Sakharam? also the garnishee admitted 
that he had-a sum of Rs. 594 of -the judgment-debtor, but 
claimed to have the amount set off against some amount due 
by him. In the case in Piara Ram v. Ganga Ram also the 
existence of the debt was admitted. It will therefore be seen 
that in all these cases the existence of the property attached, 
namely, the debt or the obligation on the part of the garnishee 
to the judgment-debtor had been admitted and the garnishee put 
forward some claim or other in respect of that debt. But in 
this case there is no such admission; the garnishee totally 
denied the existence of the title and consequently of any 
obligation on his part to the judgment-debtor. In these 
circumstances, it is not explained how, if the Court disallows 
the objection, he can “institute a suit to establish the right 
which he claims to the property” under O. 21, R. 63. Accor- 
ding to him the property in dispute, namely, the debt or the 
obligation on his part, is non-existent. Therefore, it is not 
possible for him to claim any right to such non-existing 
property. In these circumstances, we are of the opinion that 
the objection that the debt does not at all exist and orders of 
the executing Court, if any, consequent on such. objection do 
not come within the-purview of Rr. 58 to 63 of O. 21. 








“1, (1923) 44 M.L.J. 588. 2, (1914) LL.R. 38 Bom. 631, 
bg? VRE Res 3. ALR. 1924 Lah. 367. ° -o 
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-. The finding. of the lower Court that the defendant is 
precluded from agitating the question, that he did not owe any 
amount to the judgment-debtor, by reason of the order made 
on the 29th July 1930 cannot therefore be sustained. 

. There is no substance in the contention covered by issue 3 
namely, that the plaintiff has not been validly appointed 
Receiver, or that he is not entitled to sue for Rs. 130 only. 

` The petition is therefore allowed; the decree of the lower 
Court is set aside and the suit is remanded to that Court for 
trial and disposal according to law. The costs incurred in this. 
petition will abide and follow the result of the suit and will be 
provided for in the revised decree. Ss 

B.V. V ee i : ~ Petition allowėèd: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 





PRESENT :—Sir Horace Owen Compron BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE KING, 
The Commissioner of Income- tax, 


Madras en Coya Petitioner* 
v, oo < 
Janab Hajee Muhammad Sadak i, 
Khoyee Sahib (Assessee) .. Respondent 


_ Income-tax Act (XI of 1922), S. 4 (3) (viii) —Land mortgaged to assessee 
—Usufructuary mortgage—Income from land taken in lieu of interesi~~ 
Income whether exempt from assessment, 

Where an assessee was asked to pay income-tax upon the income derived 
from an agricultural land mortgaged to him and which he received in lieu of 
interest on the debt, and the mortgage bond wasa mixture of usufructuary 
and simple mortgage; but to ‘all other purposes the assessee was the land- 
holder paying peishkush to Government, undergoing all the trouble of going 
totenants and collecting rents, exchanging muchilikas and pattas under the 
Estates Land Act and Wndê rakan legal proceedings in cases of tenants, 
defaults, etc., 

Held, that the income was Gia income and hence not assessable, 

It will be certainly anomalous to say that the assessee is not a landholder- 
and the income he collects is not agricultural income though on the other 
hand it is also true he is doing all this because interest is due to him on a 
debt. s wk ges 

Ibrahimsa Rowther v. Commissioner of Income-tax, Madras,- (1928) 
3I. T. C. 33:1. L. R. 51 Mad. 455: 54 M, L. J. 524 (S. BJ), followed.- 

In the matter of Makund PUND. (1927) I. L. R. 50 All. 495 at 498 (F. B. ), 
referred to. - - - Ni 








#0. P. No. 92 of 1934. . -| Ith December, 1934 
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In the matter of the Indian Income-tax Act XI of 1922. 
M. Patanjali Sastri for petitioner. 


Sir A. Krishnaswami Aiyar' (Advocate-General) and 
P, Panini Rao for respondent. 


The Court delivered the following 


Jupements. Ramesam, J.—This matter comes on before 
us on a reference by the Commissioner of Income-tax under 
S. 66 (2) of the Indian Income-tax Act. The facts of the 
case are these. The assessee Janab Hajee Mohammad Sadak 
Khoyee Sahib, carries on money-lending business in Viziana- 
garam within the jurisdiction of the Income-tax Officer, 
Vizagapatam circle. In the course of his money-lending 
business he advanced a sum of Rs. 1,50,000 to the Zamindar 
of Salur in the Vizagapatam District and obtained a mortgage- 
deed which is Ex. A dated the 8th November, 1928. The 
document directs the amount of consideration to be paid to 
various creditors of the mortgagor. It provides for payment 
of interest at one per cent. per mensem at the end of the year. 
If the interest is not fully discharged at the end of the year, 
overdue interest will be added to the principal and will carry 
compound interest. The principal amount was to be paid 
within ten years. At the end of ten years if the amount is not 
paid the mortgagee may file a suit for sale. Possession of 10 
out of 21 jeroyati villages in Sch. A attached to the document 
was delivered to the mortgagee. The other eleven villages 
were then in the possession of the Maharajah of Vizianagaram 
who was one of the creditors intended to be paid off from the 
consideration of this mortgage. The mortgagee himself is to 
pay off the debt and to take possession of those eleven villages. 
Certain other villages and inam lands were also mortgaged but 
without possession. So that the document is a mixture of a 
usufructuary mortgage and a simple mortgage. It is also 
provided that the mortgagee may take five per cent. of the 
gross receipts for establishment charges. After meeting the 
expenses necessary for repairs and after payment of peishkush 
due to Government the balance is to be credited towards the 
interest on the bond. If there is any surplus it should be 
credited towards the principal. No objection is to be raised to 
the -accounts kept by the mortgagee. The peishkush to be paid 
by es mortgagee is to be the proportionate peishkush. The 
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mortgagor reserves to himself the right of leasing out waste 
lands and unauthorised cultivations and also resumption of 
subsequent inams. But the mortgagee is to have the benefit of 
the additional income so realised. Mining leases may also be 
issued by the mortgagor but the royalty should go to the 
mortgagee, and both should have the right of scrutinising the 
accounts of the mining leases. The mortgagor is to be allowed 
once a year inspection of the D.C.B., irrigation, etc.. accounts, 
the muchilikas and other records that may be maintained by 
the mortgagee and if the mortgagor requires a copy of any of 
those documents, it should be given. The mortgagor under- 
takes to deliver all records such as muchilikas, D.C.B., accounts 
and other records that are with the Maharajah of Viziana- 
garam. Whenever the debt is paid off the villages are to be 
put back in the possession of the mortgagor. Under this docu- 
ment the mortgagee has entered into possession. He has also 
been recognised as the limited proprietor of the estate under 
the Limited Proprietor’s Act, IV of 1911. In the year of account 
the assessee received Rs. 17,393 slightly less than one year’s 
interest. < 

On these facis the Commissioner of Income-tax wanted to 
assess the income on the ground that it is not agricultural 
income. The assessee claimed exemption under S. 4 (3) (viii) 
of the Act. In Ibrahimsa Rowther v. Commissioner of 
Income-tax, Madras! a Full Bench of five Judges of this Court 
held that the profit derived from land under the usufructuary 
mortgage in that case was exempt from income-tax on the 
ground that it is agricultural income. In that case the profit 
of the land was to be enjoyed by the mortgagee in lieu of 
interest, no particular rate of interest being specified. Except 
this fact there is no other difference between that case and this 
case. However it is argued before us that that case is dis- 
tinguishable from this. 

It will be convenient first to discuss-the matter from first 
principles.: Omitting the case where a cultivator is also the 
owner of the land which he cultivates and therefore enjoys the 
produce which is an obvious case,. the simplest case for 
consideration is where a person enjoys the land through his 


‘tenants and the tenants pay rent to him either in cash or in 


kind. In such a case the rent received by the landlord is 


1, (1928) 3 I-T. C. 33:1. L. R. 51 Mad. 455: 54 M: L. J. 524 (S. BJ). 


LXX] THE MADRAS LAW -JOURNAL REPORTS. 27 


undoubtedly agricultural income within the meaning of the 
Act. Though he himself does not cultivate and may get the 
rent in money, still it is agricultural produce of his land which 
he receives in one shape or other. Though the point does not 
arise, I may add that the existence of an intermediary between 
the landlord and tenant makes no difference. For instance 
if a Zamindar gives a farming lease of several of his villages 
to a farmer of revenue the farmer collects rent from the 
various tenants and after deducting ‘some percentage for his 
profits pays the balance to the Zamindar. In such a case 
not only the receipts by the farmer from the tenants but also 
the receipts by the landlord from the farmer would be agri- 
cultural income. The contrary cannot be suggested. In some 
of the districts in this Presidency, especially, Ganjam such 
farming leases usually called Ijara or Mustagari are very 
common and in some of the Zamindaris that is the only mode 
according to which a Zamindar enjoys the income of the 
Zamindari. So far there is no question of mortgage. But now 
suppose the owner of the land executes a mortgage of his 
land to a creditor. If the mortgage is simple, the mortgagor 
himself collects the income from the land and if he then pays 
it to the mortgagee, even if he pays in kind, in the mortgagee’s 
hands it is not agricultural income but only interest. Having 
been once received by the owner of the land as agricultural 
income, further payments by him would not be in the character 
of agricultural income. But suppose in such a case instead of 
of the mortgage being a simple mortgage it is a usufructuary 
mortgage ie., possession of the land is transferred to the 
mortgagee. Thereafter the mortgagee collects the rent from 
the tenants. In such a case it is held in Ibrahimsa Rowther v. 
Commissioner of Income-tax, Madras! and also in In the 
matter of, Makund Sarup? (first part of the judgment pp. 497 
and 498) and in Commissioner of Income-tax, B. & O. v. 
Kameshwar Singh’ that the income received by the mortgagee 
from the tenants is agricultural income and is exempt from 


tax, the reason for this being apparently that the mortgagee . 


directly collects it from the tenants just as in the case of a 
simple mortgage the mortgagor collects it from the tenants. 
In such a case it might be reasonably argued for the Crown 


— 





© E (1928) LL.R. 51 ‘Mad. 455: 54 M.L.J. 524: 3 LT.C. 33 (S.B.). 
- 2, (1927) LL.R. 50 All. 495 (B.B.). -3: (1933) LL.R.13 Pat. 336 (S.B.). 


The 
Commis- 
sioner of 

Income-tax, 
Madras 


v. ; 
Mahammad 
Sadak 
Khoyee 
Sahib. 


Ramesam, J. 


The 
Commis- 
sioner of 


Income-tax, 
' Madras g 


Mahammad 
Sadak 
Khoyee 
Sahib. 


Ramesam, J. 


28 THE MADRAS LAW, JOURNAL REPORTS. [VOL 


that though the mortgagee collects the rent from the tenants 
directly, the reason for it is that it is strictly the- mortgagor's 
money but the mortgagor authorises him to collect and take. it 
towards his interest and therefore though it may be -agricul- 
tural income of the mortgagor when the mortgagee takes itin- 
payment of his own interest it is not agricultural income but 
merely income from money lending. Though this argument 
was accepted in the decision reported in Commissioner of. 
Income-tax, Madras v. Subrahmanyal which was overruled in 
Ibrahimsa Rowther v. Commissioner of Income-tax, Madras® 
it was not accepted in the latter case as well as in In the 
matter of, Makund Sarup 8and in Commissioner of Income Tax 


B. & O, v. Kameshwar Singh4 The only reason for this can be 


that what one has to look to is who receives the rent from the 
tenants. If the mortgagor receives it from.the tenants it is 
agricultural income in his hands and when it passes from his 
handsit is not. Similarly if the mortgagee collects it from 
the tenants it is agricultural income in his hands. What use 
he puts it to is immaterial. I am not now discussing the ques- 


tion whether this is sound or not. Obviously this is the ratio 


decidendi of the three cases mentioned.’ If so, such ratio 
decidendi applies to all cases of usufructuary mortgage. 

.I am unable to distinguish the case before us from those 
cases on the ground-that in this case there is the provision for 
a deduction of five per cent from the gross profits, or that the 
mortgagor may ask for inspection of the documents once a 
year. So far as the deduction of five per cent from the gross 
income is concerned that is the usual expenditure which all - 
landlords have got to incur in collecting the rent, and the 
‘mortgagee also, has necessarily to incur such expenditure. But 
instead of deducting the amount of the actual experiditure the 
parties fixed it at a certain figure namely, five per cent of the 
gross collections. I do not see how this can make a difference 
for the purpose of argument. In both cases it is either really 
the money of the mortgagor taken by the mortgagee towards. 


- his interest and therefore liable to assessment or income 


directly collected from the tenarits by the mortgagee and hence 
agricultural income not liable to be assessed. The truth is 








a - A, 21.T.G. 152; < 
2. (1928) LL. 51 Mad.-455 ; 54 M.L.J. 524: 3: LT.C. 33 (SB). 
3.- (1927) LL.R-50 All. 495 (FB). | 4. (1933) LL.R. 13 Pat. 336 (S:B.). 
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that it has both these characteristics. But the question is 
which of these we have to look to. According to the three 
cases mentioned we have to look more to the fact that the 
collection is made directly by the mortgagee from the tenants 
and not to the fact that he afterwards credits it for his interest. 
Similarly the clause relating to inspection can have no bearing 
on the matter. I can understand that if there is a clause that 
at the time of the collection a representative of the mortgagor 
must, always follow the officer of the mortgagee keeping an eye 
on the collections and preventing any possibility of collusion 
stich a ‘clause makes a good deal of difference.. For in such a 
case the collection is all made under the mortgagor’s supervi- 
sion though he is not allowed to take it and only the mortgagee 
takes it. But in this case it is not even that. It seems to me 
that the fact that in Ibrahimsa Rowther v. Commissioner of 
Income Tari no particular rate of interest is mentioned is also 
immaterial. Undoubtedly the profits are taken towards interest. 
If one is curious enough to know at what rate it works one can 
easily take the average income and make the arithmetic as to 
how much it comes to as interest. It is possible that the 
profits may be slightly varying; the interest too may be slightly 
varying but on the average there is no difficulty in describing 
that the interest works at such and such a rate, and the profits 
are obviously taken by the mortgagee towards his interest 
though without mentioning the rate at which it works. I do 
not see therefore how such a thing can make any difference. 
If in this case we are to hold that the income is not agri- 
cultural income but has only the character of interest, it seems 
to me that we will be doing so in the face of the three cases 
cited above. It is not possible to hold in that way without 
dissenting from them. 

At this stage it may perhaps be mentioned that for all 
practical purposes the mortgagee is the landholder. He is 
recognised as proprietor. He pays the peishkush to Govern- 
ment. He undergoes all the trouble of going to the tenants 
and collecting the rents. It is he who has to exchange muchi- 
likas and Pattas under the Estates Land Act. If a ryot refuses 
to exchange muchilika or to pay rent it is the landholder that 
has to undertake legal proceedings for those purposes, and not 
the-mortgagor. It will certainly be anomalous to say that he 








1. (1928) LL.R. 51 Mad. 455: 54 M.L.J; 524: 3 LT.C. 33 (S.B)). 
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is not alandholder and the income he collects is not agri; 
cultural income though on the other hand it is also true that he 
is doing all this because interest is due to him on a debt. 

In my opinion we ought to follow the decision in Ibrahimsa. 
Rowther v. Commissioner of Income Tax, Madras! and leave 
the Commissioner of income-tax to appeal to the Privy Council 
if he chooses. a , l 

There is one point in In the matter of, Makund Sarup,2 
which does not arise in the present case. There is a lease back 
to the mortgagor and the mortgagee takes from the mortgagor 
ostensibly as rent but really the interest due to him. Sometimes 
the two may be different. The rent may be much higher than 
the interest due but the mortgagee takes only the interest due 
to him. Still it was held in that case that it is agricultural 
income. (Vide pp. 498 onwards). Here again the only 
reason for this can ‘be that the mortgagor pays as lessee to the 
mortgagee. There is a double relationship of landlord and 
tenant first between the mortgagor and his tenants and second- 
ly between the mortgagee and the mortgagor. As was pointed. 
out in the earlier part of the judgment that ought not to make 
a difference. But where under the guise of a lease what is 
taken is really interest which is different from the rent on the 
land, one may argue that in such a case the lease is merely a 
mask and the mortgagee merely gets interest. But this argu- 
ment did not recommend itself to the learned Judges who 
decided In the matter of Makund Sarup.2 This point does. 
not arise in the present case but I only point out that even in a 
case beyond the facts of this case it was held that it was. 
agricultural income. Inthe present case there. is no such 
difficulty. It is not the mortgagor that collects but it is the 
mortgagee himself that directly collects it from the tenants, 


“and there is no lease back to the mortgagor. So this is an 


a fortiori case looked at from the point of view of In the 
matter of, Makund Sarup.2 My answer is-that the income is 
not assessable. Costs to the assessee Rs. 250. Refund ordered. 
of his deposit of Rs. 100. 

The Chief Justice :—I agree. 

King, J :—I agree. 
; Question answered in favour of assessee. 
K. C. ‘ _ i 


ka 51 Mad. 455: 54 M.L.J. 524: DELG a 
4 (1927) LLR. 50 All, 495 (E.B.).. 
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IN THE HIGH COURT OFJUDICATURE AT MADRAS. 


PRESENT:—MR. Justice CORNISH. 


Abdul Razack Sahib .. Appellant* (Defendant). 
v. 
Kilpatti Co-operative Society by 
President Krishna Reddi, and 
another .. Respondents (Plaintiffs. ) 


Co-operative Societies Act UII of 1912), S. 33 (1)—Statutory rules, R. 14 
(5)—Decision against member by Registrar of Societtes-—Application for 
enforcement io Tahsildar—Delay more than3 years—Fresh application to 
Civil Court under the rules—Whether the applicationis barred—Tahsildar 
not a Court. i 


There being nothing in the Co-operative Societies Act Rules to indicate 
that the Collector isto be deemed to be a Court, he is nota Court when 
acting under R. 14, (5) of the statutory rules. It follows a Tahsildar de- 
puted by the Collector to act under it is equally not a Court. 


A Co-operative Society obtained a decision against a member in the 
Court of the Assistant Registrar of Co-operative Societies under S. 43 (1) 
of the Co-operative Societies Act. The decision was sent to the Tahsiidar 
for enforcement under the statutory rules framed by the Government. The 
decision of the Registrar was given on 19th July, 1926. Requisition to the 
Tahsildar for enforcement was sent in June, 1927 and was kept by him till 
23rd December, 1930, when application was made to the Civil Court for en- 
forcement under the rules. On the question whether the second application 
for enforcement was out of time, 


Held, that the application was barred as the previous application was 
made to the Tahsildar who could not be deemed to be a Court. 


Bhagwan Das v. Suraj Prasad, (1924) I.L.R. 47 All. 217 applied. 


Appeal against the Appellate Order of the Court of the 
Subordinate Judge of Vellore dated 21st April 1932 and made 
in A. S. No. 83 of 1932 (A. S. No. 177 of 1931 on the file of 
the District Court, North Arcot), preferred against the order 
of the Court of the District Munsif of Tirupattur dated 22nd 
June, 1931 and made in R. E. P. No. 152 of 1931 (Kilpatti 
Co-operative claim No. 268 of 1926 (a). 


K. Rajah Aiyar and K. S. Rajagopalachari for appellant. 
V. N. Chockalinga Mudaliar for respondents. 
The Court delivered the following 


l JUDGMENT :—The appellant is a member of the Kilpatti 
Co-operative Society. The .Society obtained a “decision” 





*C M.S. A. No. 184 of 1932. "Bth August, 1935. 


Abdul 
Razack 
Sahib 


v. 
Krishna 
Reddi. 


32 THE MADRAS LAW JOURNAL REPORTS. [ VOL, 


against him in the court of the Assistant Registrar of Co- 
operative Societies. This procedure took place by virtue of 
the rules made by Government under powers of S. 43 (1) of 


“the Co-operative Societies Act. The decision was sent to the 


Tahsildar for enforcement. This was in accordance with R. 14 
(5) of the Statutory Rules, which says:—The decision shall be 
enforced in either of these ways:~ _ 

(a) ona requisition to the Collector of the District or to 
any person authorised by him in this behalf made by the 
Registrar of Co-operative Societies, all sums recoverable 
under the decision shall be recovered in the same manner as 
arrears of land revenue. 

(b) On application to the Civil Court, having jurisdic- 
tion over the subject-matter of the decision that Court shall 
enforce the decision as if it were a decree of the Court. 


Admittedly, the Tahsildar was the Officer deputed to act 
in this behalf by the Collector. The decision of the Registrar 
was given on 19th July, 1926. The requisition was sent to the 
Tahsildar in June, 1927 and kept by him till May, 1929, when 
he returned it. There was then another long interval until 
23rd December, 1930, when application was made to the Court, 
that is to say, the Munsif’s Court, to enforce the decision. Two 
points were taken in the lower Courts, and they were the 
principal subject of argument in this appeal. First, it was 
contended that the second application was misconceived, having 
regard to O. 21, R. 16, Civil Procedure Code. Apparently, 
between the date of the obtaining of the decision and the date 
of the filing of the second application there had been a change 
of Presidents of the Society, the first President having died 
and been succeeded in that office by another. The argument 
was that there had consequently been a transfer by operation 
of law and that therefore application to execute should have 
been made to the Court which passed the decision t.e, the 
Registrar's Court. But I think that there is no substance in 
this point; firstly because the statutory rules give no power to 
the Registrar to enforce a decision and, secondly, because the 
proceedings were brought by the Society and in the name of 
the Society, acting through its President, and consequently, 
there was no question of the second President, whose name 
was transposed for that of the first President, being his legal 
representative. - 
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A more substantial question raised’ in the appeal is 
whether the second application was out of time. It certainly 
was unless Art. 182 (5) (b) of the Limitation Act saves it. 
Both the lower Courts held that the bar was saved on the 
ground that the tahsildar was within that provision “the 
proper Court for execution”. 


In my opinion neither the Tahsildar, nor the Collector by 
whom he was authorised to act, was a Court. Reference may 
be made to the analogous provisions of Ss. 68 and 71 of the 
Civil Procedure Code which enable decrees to be transmitted 
to a Collector for execution. S; 71 says that in such matter 
the Collector shall be deemed to act judicially. But it has been 
held in Bhagwan Das v. Suraj Prasad: that this does not mean 
that the Collector is'a Court. I follow this authority; and 
there being nothing in the Co-operative Societies Act rules to 
indicate that’ the Collector is to be deemed to be a Court, I 
hold that he is not a Court when he acts under R. 14, (5). (a). 
It follows that the Tahsildar is equally nota Court. - 


The application was therefore barred, and this appeal. must 
be allowed with costs SANA GN 7 

-K. C. : 3 Appeal allowed. 
IN. THE HIGH COURT OF JUDICAT URE AT MADRAS: 


PRESENT — MR, JUSTICE. MADHAVAN Narr AND MR. Juš- 
TICE BURN: ; 


Viswanatham Krishtiah ~. Jaan (Plaintiff). - ts 
Upi . ae = 

Yarrabanda Pedda „Venkata 3 Tel 
ie and others .. Respondents (Defendants 1 to 


3 in OS. No. 112 of 1932 

‘Kurnool District Munsiff’s 
Court and decree-holder in 
O. S. No. 26 of 1930, Kur- 
nool Sub- -Court). 

Civil Procedure Code (V of 1908), S. 47—Rival decree-holder—Dispute 
not between judgment-deblors and decree-holders—Not a question, under 
§,47—No appeal lies—Revision also not possible. ` 
,- In a case where the question relates only to a dispute between rival 
decree-holders in which the judgment-debtors are not interested the question 


is not one which arises under S, 47 Civil Procedure Code and the decision 
is not therefore e appes able, : 








1. (1924) I. L. R.-47 AIL 217. 
*C, M. A, No. 481 of 1933. 6th September, 1935, 
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Varada Ramaswami v. Venkataratnam, (1921) 42 M. L. J. 473 and Aiysa 
Bivi v. Jokara Bivi, (1925) 49 M.L.J. 375, followed. 

Where the appellant was a decree-holder on the file of the Munsif’s 
Court against respondents 1 to 3and the fourth respondent also obtained a 
decree against the same respondents in the Sub-Court of the same district 
and attached properties belonging to the judgment-debtors and brought them 
to sale, but the appellant filed an execution petition in the Munsif’s Court, 
and also filed an application for rateable distribution of the proceeds of salé 
in the Sub-Court which was dismissed, 


Held, (1) that the order of dismissal was not appealable as the matter 
was not one arising between the decrée- holders and the judgment- -debtor 
under S. 47. 

(2) That since no question of jurisdietion was involved no revision 
would lie to the High Court. 

Appeal against the order of the District Court, Kurnool 
dated 28th September, 1933 and made in C. M. P. No. 388 of 
1933 in E.P. No. 7 of 1932 in O.S. No. 26 of 1930 on the file 


of the Court of the Subordinate Judge, Kurnool. 
V. S. Narasimhachari for appellant. 
y. Govindarajachari for respondents. 
The Court delivered the following 


Jupcment.—The decree-holder in O. S. No. 112 of 1932 
on the file of the District Munsiff’s Court of Kurnool is the 
appellant before us. He obtained a money decree against 
respondents 1 to 3.” Against the same respondents the fourth 
respondent before us had obtained a decree in O.S. No. 26 of 
1930 on the file of the sub-Court of Kurnool. He applied by 
E. P. No. 7 of 1932 for attachment, of the properties of the 
judgment-debtors on 26th October, 1932.: The sale of the 
properties was adjourned to 22nd August, 1933. -On that date 
the appellant filed E-P. No. 638 of 1933 in the District Mun- 
siff’s Court for execution of his decree. On the same date he 
filed an application for rateable distribution in the District 
Court of Kurnool. The question was whether he was entitled 
to rateable distribution. The lower court dismissed his appli- 
cation and this appeal is against that order of dismissal. 


A preliminary objection is taken that no appeal lies as the 
dispute in this case relates solely to questions between two 
rival decree-holders and the judgment-debtors are not interest- 
ed in the dispute in any manner. The amount sought to be 
obtained by execution of the decree by the fourth respondent 


is a sum of Rs. 4,333-1-6. The sale of the properties fetched 
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Rs. 3,525. The amount of the decree of the appellant is 
Rs. 500 with costs. It is clear that the judgment-debtors are 
notin any way interested in the question as to whether the 
amount realised by sale of the properties should be rateably 
distributed between the rival decree-holders. In a case like 
this where the question relates only to a dispute between rival 
decree-holders in which the judgment-debtors are not interested 
it has been held by this Court that the question is not one 
which arises under S. 47 of the Civil Procedure Code and the 
decision is not therefore liable to appeal. See Varada Rama- 
swami v. Venkataratnam1. See also the decision in Ayisa 
Bivi v. Jokara Bivi2, The appellant’s learned counsel seeks to 
distinguish these cases by saying that in his suit the decree- 
holder had before obtaining judgment attached the property 
and since he had so attached it he gets an interest in the 
property and he becomes a representative of the judgment- 
debtor; and so the dispute is between parties to the suit within 
the meaning of S. 47. No authority in support of this conten- 
tion has been brought to our notice. Reference has been made 
to certain observations in the decision in Veyindramuthu 
Pillai v. Maya Nadan3 where the learned Judges held that an 
auction-purchaser is representative of the judgment-debtor. 
Having regard to the fact that case is not one which arises 
under S. 73, we are not inclined to extend the principles 
mentioned in that decision to this case. In our opinion this 
case must be governed by the decisions in Varada Ramaswamt 
v. Venkataratnam! and Ayisa Bivi v. Jokara Bivi? referred to 
above. If so, the appeal is incompetent. 

We are asked also to treat this appeal as a revision petition 
and deal with it on that basis. To our minds it does not 
appear that there is any question of jurisdiction involved in 
this appeal. 

We uphold the preliminary objection and dismiss the 
appeal with costs. 


K. C. —— Appeai dismissed. 








1, (1921) 42 M.L.J. 473. 2. (1925) 49 M.L.J. 375. 
3. (1919) L.L.R, 43 Mad. 107; 38 M,L.J. 32 (F. B.), 
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a - [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
aN PRESENT — MR. Justice CORNISH, Mr. JUSTICE VARA- 
‘DACHARIAR, MR. Justice WADSWORTH, MR. JUSTICE VENKATA- 
RAMANA RAO AND Mr. JUSTICE LAKSHMANA Rao. 
Sesha Aiyar _ .. Petitioner® (3rd Defend- 
Crk mr & Mths hed ant) 
‘Krishna Aiyar and others. .. Respondents (Plaintiffs 
j and Defendants 1, 2, 4 & 5). 


© Lottery—Kuri chit fund—Object to further a temple-—Element of risk 
and prize—Whether promotion of such a lottery offending against S.294-A 
‘of the Indian Penal Code—Doctrine of pari. delicto wheiher ap plicable— 

‘Trusts Act (II of 1882), S; 84, applicability. 

A Kuri chit was started with the object of creating a fund for a temple, 
It consisted of 625 subscribers, the monthly subscription being Rs. 3. The 
number of months for which subscriptions had to be paid was fifty. The 
‘arrangement was that a drawing would take place every month, one ticket 
would be drawn out of 625 tickets and the subscriber who drew the ticket 
would be paid Rs. 150 without any liability to pay for future instalments. 
This process was to be repeated month after month till the 50th month. After 
the 50th month the remaining 575 subscribers would be each paid in a parti- 
‘cular order Rs. 150 i.e., the amount actually paid by them andthe chit fund 
would be closed. The plaintiff who had taken two tickets in the kuri and had 
paid Rs, 270 representing 45 monthly payments on both the tickets, claimed 
back from.the defendants who were the promoters the amount paid by him on 
the kuri having come to an end after payment of the 45th instalment.’ The 
defence was that the chit fund transaction was a lottery within the meaning 
of S. 294-A, of the Indian Penal Code and any claim arising thereunder could 
not be legally enforced and that the defendants were not personally liable. | 

Held, by the Full Bench (Cornish, Varadachariar, Wadsworth,. and 
Lakshmana Rao JJ.) Venkataramana Rao, 'J., dissenting). 

(1) That the Chit Fund wasa. lottery, e < 

(2) that so far as the promoters were concerned the keeping of a place 
for conducting a lottery and the publication of the same brought the matier 
within the purview of the two parts of S. 294- A Indian Penal Code. 

Shanmuga Mudali v. Kumarastvami Mudali, (1925) I. L. R. 48 Mad. 661 

and Narayana Aiyangar v. Vellachami Ambalam, (1927) I. L. R. 50 Mad, 696: 
52 M.L.J. 687 (F.B.), dissented from. 

The Udumalpet Nidhi, Ltd., In re, (1934) LLR. 57 Mad. 844: 67 M.L.J 
445, approved. 
Case-law, reviewed. 

_ Per Varadachariar, J— The result of the authorities seems to be thata 
scheme may fairly be regarded a lottery ifit is clear, whatever other. benefit 
the subscriber or competitor may get in return for his money, the chance of 
getting the prize was also part of the bargain and must have entered into his 
calculation. It is the fact of the prize and not the source from which it is 
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paid that is the deciding factor. The fact that promoters hoped to reimburse 
themselves i in due course from out of the interest earned will not make the 
payments to the subscribers who are lucky in the early drawings any the less 
a‘prize’, ` 

Per Wadsworth, J.—It is incorrect to say’ that there is no keeping of an 
office within the mischief of the first part of S. 294-A .if the number of 
subscribers is known, but it is almost inevitable that the number of subscrib- 
ers should be known when the drawing takes place and when the offeice 
‘under S. 294-A, first part is committed. < 

Per Venkataramana Rao, J., dissenting. —The dominant feature of the 
transaction being the promotion of mutual thrift and co-operation and the 
‘object being’ for a beneficial purpose and not for the purpose of gaming or 
speculation, the fact that certain matters are determined by lot will not cons- 
titute it a lottery and that risk of loss isa necessary element. It isa fallacy 
to consider the case from the point of view of gain only. Where there is 
gain-there is necessary loss to another. The gain cannot be separated from 
the corresponding loss. 

Held further, by.the Full Bench. 

(3) that the plaintiff was entitled to claim refund of money inasmuch as 
the subscribers to the Chit Fund were in no sense guilty, in spite of the pro- 
moters having offended S. 294-A. A distinction must be drawn between suits 
for recovery of the prize or the enforcement of the other terms of the 
contract and suits for refund of moneys paid, because in the latter case there 
would be no enforcement of the illegal contract; 

(4) that the doctrine of pari delicto would not apply to the case in order 
to disentitle the plaintiff from putting forward his claim; _ 

“ (5) that S. 84 of the Trusts Act would govern the claim of the 
“subscribers; i | f 

(6) and that in so far as the term of the. contract made the liability of 
of the promoters specific in the case, the personal liability of the defendants 
would not be excluded. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Palghat i in S. C. S. No. 800 of 1933. 


T. M. Krishnase wami Aiyar and .C. K. Viswanatha ives for 
appellant.—The chit fund in question is a lottery and in promoting 
it an offence under S, 294-A Penal Code has been committed. The 
first 50 subscribers are to get Rs. 150 for a smaller sum that is 
paid by them. It is no sufficient answer to say that amongst a 
certain number of subscribers the distribution is equal. Public 
Prosecutor v. Munisami.Naidui, lays down test of ‘a lottery’, 
Ascertained number of persons does not affect the question. 
The decision in Venkataramana v. Sanyasayya2 is not correct. 
Unequal distribution is the very thing that constitutes a lottery. 
The question is not whether a person gets his money’s worth or not, 
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[Venkataramana Rao, J.—At page 702 in Narayana Ayyangar 
ty, Vellachami2 Ramesam, J., seems to repeat his opinion in 
‘Shanmugha Mudali v. Kumaraswami Mudali8 that a chit fund is 
not a lottery.] : 

` It is only an obiter dictum. It will be straining the 
language of Ramesam, J., for he opens by saying that the question 
of lottery does not arise, Only two things are necessary for 
constituting a lottery. (1) Chance (2) Prize. There is no third 
‘condition necessary that the prizes ought not to come out of the 
money paid by the subscribers. Barlett v. Parkert and Willis v. . 
Young and Stembridge5, support the proposition for which it is 
cited in Shanmugha Mudaliv. Kumaraswami Mudali8 and Nagappa 
Pillai v. Arunachalam Chetiy6, Loss is not a necessary ingredient 
of lottery. Taylor v, Smetton?, Hall v. McWilliam8 and Karslake 
viecknight9, 

Itis an offence under S. 294-A of ihe Penal Code under both 
‘the clauses: (i). There is a keeping of place and (ii) there is 
also publication. 

_ - [Venkataramana Rao, J—Should not there be some control 
over a place in order to constitute keeping. ] 

It is not necessary. ‘keeping’ has reference only to 
‘keeping’ for drawing. Exclusive ownership is not necessary. 
Powell v. Kempton Park Race Course Companyi0 and Jackson v. 
Rothi1, Cases have held that for publication printing is enough. 
Ranson v. Burgessi2@ and Emperor v, Diwan Chand Joliy13, The 
kuri vari was printed and circulated in this case. We do not 
know whether the enactment of S. 294-A was intended to import 
into India all the preambles to various enactments in England. 
S. 294 (A) Indian Penal Code, was introduced by Act XXVII of 
1870 repealing Act 11 of 1844. In India abetment of an offence 
is also an offence. Here every person who joins the kuri and then 
enters into the contract is an abettor. 
| [Wadsworth, J—Suppose somebody is vending toddy. Would 
the consumer be guilty of abetment?] A 

It depends upon the intention and knowledge of. the 
consumer, If he is aware of the real circumstances he will be 
guilty of abetment. < 

“Section 934, Vol. 15, Halsbury p. 531, refers to persons 
participating in a lottery as guilty of the offence. x 





2. (1927) I.L.R. 50 M. 696: 52 M.L.J. 687 (F.B.). 
3. (1925) LL.R. 48 Mad. 661 at 664, 


-< 4, , (1912) 2 K.B. 497. 5. (1907) 1 K.B. 448. 


6. (1924) 47 M.L.J. 876. 7. (1883) 11 Q.B. 207. 
8 (1901) 85 L.T. 239.. 9. (1925) 133 L.T. 606. 
10. (1899) A.C. 143 at 172. 11, ` (1919) 1 K.B. 102. 


12. (1927) 137 L,T. 530, 13. ATR. 1930 Lah. 81, 
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[Varadachariar, ]—There may be a contract between each 
subscriber and the promoters. Can you say there is a contract 
between all the 625 subscribers ?] ie ; 

That is not necessary so far as their liability is con- 
cerned. lt may even come under the new S. 120-A Indian 
Penal Code. 

[Varadachariar, J—Barclay v. Pearsoni is against you. 
Subscribers are a protected class. ] 


Whenever the legislature wanted to protect a special clasé 
they have done so specifically. See S.497, Indian Penal Code. 
Protection is afforded to a wife in adultery cases. Here the 
subscribers are not a protected class. Petherperumal Chetty v: 
Muniandy Servai2, Here the transaction has been substantially 
carried out. ne 

Section 84, Trusts Act, and S. 35, Cl. (2) Specific Relief Act 
will not apply to illegal contracts which amount to an offence. In 
such cases Petherpermal Chetty v. Muniandy Servai2 will apply. « 

On the question of personal lability, Cl. 13 of the terms of 
the kuri contract which says that if default is made the moneys in 
the hands of the bankers are to be liable, has to be relied on, The 
maxim expressio unis est exclusio alteris applies. S. 26, Trusts 
Act must also be relied on. Money was misappropriated by the 
other trustees. i 

Ch. Raghava Rao and R. Faina for dexpondent: sae 
of the type in Kamakshi Achari v. Appavu Pillai3 and Vasudevan 
Nambudri v. Mammod4 are not questioned by the appellant as 
also Narayana Aiyangar v: Vellachami Ambalamé, Wager is the 
genus of which lottery is only a species. An element of risk or 
hazard and speculation is inherent in all. 


The Oxford Dictionary has improved upon the definition. of 
t Webster ’ by adding a 3rd condition, viz., ‘distribution of prizes 
‘among purchasers of tickets, 


[Varadachariar, J—The headnote in Narayana Aiyangar v. 
Vellachami Ambalam6 is misleading.] 

The headnote is not misleading. The order of Hari 
raises the question whether it is a lottery? So they must be held 
to have decided the question. Lottery is a species of wager. It 
occurs in the Chapter headed ‘Gaming and Wagering’ in 
Halsbury, Vol. 15. As stated in Part IV Foot note (F)at page 525. 
“There is no reported case in which the element of loss has been 


1. (1893) 2 Ch. 154. 
2. (1908) L.R. 35 LA, 98: LL.R. 35 Cal. 551: 18 M.L.J. 277 (P.C.). 
3. (1863) 1 M.H.C.R. 448. 4. (1898) I.L.R. 22 Mad. 212. 
£5. (1927) LLR. 50 Mad. 696: 52 M.L.]. 687 (F.B.). 
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wholly absent. Indeed the Courts have gone out of their way 
to discover its presence”. The consideration of the question 
whether it is a wager will be otiose if it is not essential for the 
decision of the only question referred to in the case.‘ At p. 702, 
Ramesam, J., refers to it. Veeranan Ambalam v. Ayyachi 
Ambalam1 also decides ‘loss’ as essential. Shanmuga Mudah v. 
Kumaraswami Mudali2, Wager is a necessary element in lottery. 


Polllock and Mulla . discuss ‘this under the heading of 
Wagering contracts under S. 30. See Sir Dorabji Jamshetji Tata 
Kt.v. Edward F. Lances. The Full Bench shows that ‘wager is 
the genus and without wager there is no lottery. Order of refer- 
ence ‘by Waller J., as well as arguments in the case show that 
wager is a necessary element, Taylor v. Smetton4 is also an autho- 
rity in its favour. If the dictionary definition is exhaustive then 
why. elaborately discuss about the element of loss. 


‘In Shanmuga Mudali v. Kumaraswami Mudali2 wager and 
lottery are’treated ‘as interchangeable. Universal Mutual Aid and 
Poor Houses Assn., Ltd, v. Thoppa Naidu’ is distinguishable on 
facts as it is clearly one of lottery. This decision is incorisistent 
with the Full Bench cases in Narayana Aiyangar v, Vellachami 
Ambalamé in so far as it held loss of interest is loss for the 


‘purpose of lottery, The Udumalpet Nidhi, Lid, , In ref, diverges 


from the Full Bench ina further particular that loss is not essential. 
It is not correct, Venkataramana y. S anyasayyas is correct and is 


in consonance with Narayana Aiyangar v. Vellachami Ambalam.6 


[Lakshmana Rao, J.—Ramesani, J, himself says that there is 


some element of chance and therefore a lottery. | 


He means only lottery in- the Dictionary sense. Courts 


have acted on that ground from very early times in India. 
Veeranan ‘Ambalam v. Ayyachi Ambalam1, refers’ to In re; 


Duraiswami Mudal9, That case raises the question whether there 


is an element of loss or not. Narayana .Aiyangar v. Vellachami 


Ambalam8 is an authority for the position that loss is necessary. 
Further something should be pele tor the prize: Wilis v. r 


‘and: Dm k, 





> (1925) 49 M.L.J. 791 at 794. 2. (1925) I.L.R. 48 Mad. 661 at 664, 
3. (1917) LLR. 42 Bom. 676 (F.B.). 


- 4, * (i983). 11 Q.B. 207, 5, (1932)-1.L.R. 56 Mad, 26: 63 M.L.J. 554. 


6, (1927) LL.R. 50 Mad. 696: 52 M.L.J. 687 (F.B). 
7. (1934) LL.R. 57 Mad. 844: 67 M.L.J. 445. 
8. (1994) 66 M.L.J. 76, -> 9, (1890) 1 Weir. 251(2). 
i0. (1907) 1 K.B. 448 at 451. `. : 
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. The dominant motive of the transaction is to be seen. If the 
‘dominant object of the transaction is to do'a legitimate thing then 
the case comes within the principle in Wallingford v. Mutual 
Societyl: See also Shanmuga Mudali v. Kumaraswami Mudali2, 
Here the dominant object was to provide funds for the temple. 

[Cornish, J—Is there any case where lottery is not held to be 
“so, because the motive is benevolent ?] 

In Wallingford v. Mutual Society! there is a negative 
suggestion, Para. 929 pp. 527 and 528 Halsbury cites this asian 
authority for the position. 

There must be a habitual ‘ keeping ’ of a place. ‘Keep’ in 
‘Oxford Dictionary. means “have. charge of or control for a parti- 
cular purpose.” In Powell v. Kempton Park Racecourse Companys, 
Lord Halsbury says ‘ dominion or control of the place’, Marks v. 
Benjamin4, It must be dedicated to the purpose and must be used 
solely for that purpose. Here it was not used for any such purpose 
at other times. Bows v. Fenwick and Powell v. Kempton Park 
Racecourse Company3 also lays down the same test. I concede 
there has been publication in this case. 

There i is no abetment in the matter of publication: There is 
no abetment also of keeping an office. There is no evidence that 
plaintiff was present. Joining a lottery will not by itself amount 
to abetment. Something should be done to aid ‘ keeping the place’. 
See Jenks v. Turpin6, Lottery per se is not an offence, Intentional 
aiding in keeping a lottery is necessary. 


Subscribers are a protected class. Barclay v. Pearsont, The 
-observations of Lord Denman quoted therein regarding application 
of the maxim in pari delicto have three exceptions: ; 

(1) Where fraud is not carried out. ` 
(2) Where there is a protected class 
and (3) Where the defendant hds not raised the question. 

Petherpermal Chetty v.. Muniyandi Servai8 and Subbaraya 
Chetty v. Subbaraya Chetty9 relied on.’ 

Respondent was not called on to argue the question of 
personal liability of the promoters of the chit. 





1. (1880) L.R. 5 A.C. 685, 
2, (1925) LL.R. 48 Mad. 661. . 3. (1899) A.C. 143 at 164. 
4. (1839) 5 M. & W. 565: 151 E. R. 239. 
5. (1874) L.R. 9 Com. Pleas. 339. 
6. (1884) L.R. 13 Q.B.D. 505 at 526. 
7. (1893) L.R. 2 Ch. 154. 
8. (1908) LR. 35 LA. 98: LL.R. 35 Cal..551: 18 M.L.J. 277 (P.C.). 
f 9. (1926) 24 L. W. 500. 
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C. K. Viswanatha Aiyar in reply.—Loss is not neċessary to 
to constitute lottery, Narayana Aiyangar v. Vellachami Ambalam1 
does not deal with the question. The whole case in that deci- 
sion was referred to the Full Bench and not any specific point. 


[Venkataramana Rao, J—In all the English cases there is 
some loss however small, | . 


The finding in all the cases is that the article. is worth 
the money. So no loss, but only absence of gain, There is 
‘keeping’ here of a lottery office, It is not necessary that there 
should be an exclusive keeping. i 


The subscribers are abettors. So they are not a protected 
class. They are equally guilty along with the promoters. 


The Court delivered the following 


Jupements. Cornish, J.—This reference has been made 
upon a Civil Revision Petition in which the petitioner was 
third defendant in a suit brought by plaintiffs respondents to 
recover money paid as subscriptions to a prize kuri. The 
third defendant and the other defendants promoted this kuri 
for the purpose of raising funds for a temple. 


The plaint alleges that the first plaintiff took two tickets 
iri the kuri, and had paid Rs. 270 representing 45 monthly 
payments on his two tickets. It states that the scheme was 
that the kuri was to be conducted for 50 months and that 
those subscribérs who had not been so fortunate as to draw a 
prize were, at the close of the kuri after the 50th drawing, to 
be refunded the amount of the money subscribed by them. 
There is the further allegation that the kuri came to an end 
after payment of the 45 instalments, and that despite the plain- 
tiff’s demand for a-refund of his subscriptions no repayment 
has been made by defendants. The sum claimed is Rs. 270 
which is the amount of 45 instalments paid by the first plaintiff 
on his two tickets. The material defence to the claim, so far 
as this reference is concerned, is in para 3 of the written 
statement, where the plea is raised that the agreement between 
the parties being in respect of a lottery unauthorised by 
Government, was for an illegal object, and was therefore 
unenforceable at law. 





1. (1927) LL.R. 50 Mad. 696: 52 M.L.J.-687 (F.B.). 
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_ The lower Court held the defendants liable to refund the 
money. Hence the Revision Petition. The question has.been 
referred to a Full Bench as there are decisions of this High 
Court on the status of Kuris which are not always easy to 
reconcile. 


The first question to be decided is whether this kuri is a 
lottery. A lottery has been defined as the distribution of 
prizes by lot or chance without the use of any skill; See Arch- 
bold’s Criminal Pleadings 27th Edn. p. 1345. In the Oxford 
New English Dictionary a lottery is defined as “an arrange- 
ment for the distribution of prizes by chance among persons 
purchasing tickets.” Tickets of course are only the tokens of 
the chance purchased, and it is the purchase of this chance 
which is the essence of a lottery. And this is the test which has 
been adopted by the Courts in England in the later cases as 
making a thing a lottery. Thus, in Willis v. Young! it was 
held that alottery involves the collective contribution of the 
prize money by the competitors, though some of them may 
have paid nothing; and Darling, J., stated that in his opinion 
an absolutely free and gratuitous distribution of chances, none 
of which had been paid for by the competitors, would not be a 
lottery. In Bartlett v. Parker2, too, it seems to have been 
accepted that the purchase of a chance of winning a prize made 
the thing a lottery. Taking this then as the definition of a 
lottery, it has to be seen whether the kuri in question. comes 
within the definition. The character of the kuri appears from 
the printed kuri regulations. It consisted of 625 subscribers, 
“each subscriber agreeing to pay at the rateof Rs. 3 per month 
for 50 months, in all amounting to Rs. 150 per ticket” (Cl. 4): 

“On the 25th of every English month after 25th March 1929, one ticket 
will be drawn out of the 625 tickets and the winning ticket will be paid as 
prize Rs. 150 without any liability to pay for future instalments. Fifty such 
tickets will be drawn in 50 months.” (Clause 5), 

Then Cl. 7 provides that at the end of the 51st month 
the 575 subscribers who have not drawn prizes will be 
repaid without interest, the total amount of their subscription, 
namely, Rs. 150. Cl. .6 shows .the benefit which the 
temple was to derive from the arrangement: it permitted the 
subscription money to be deposited for interest with Banks 
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and merchants or to be lent to subscribers, and the temple was 
to get the profit from these deposits and loans. So that a 
subscriber to the kuri has the prospect of at least getting back 
the amount of his total subscription of Rs. 150 at the termina- 
tion of the drawings: but his purchase of a ticket for Rs. 3 
gave him a chance of a prize of Rs. 150 if his ticket was 
drawn at the first drawing, a chance of a prize of Rs. 150 for 
a payment of Rs. 6if his ticket was successful at the second 
drawing, and so on downto the 49th drawing, when the winner 
would get Rs. 150 for an expenditure of Rs. 147 on his ticket. 
In my opinion this kuri was clearly within the above mentioned 
definition of a lottery. 


But it has been contended that a lottery requires that the 
dominant motive of the persons participating in it is to gam- 
ble; and as a corollary to this proposition it is argued that a 
loss to some of the parties is a necessary element of a lottery. 
No case has been produced to show that the definition of 
lottery is qualified by the motives of the participants. On the 
contrary, in Hall v. Mc Wiliam! where a lottery was a compe- 
tition promoted by a newspaper with the object of increasing 
the number of its purchasers and of its circulation, Ridley, J 
Said — 


“9 


“Tt may be that the owners of the newspaper have other objects in their 
‘minds as to what they will do and how they will benefit by the offering of 
these prizes; but as far as the purchaser is concerned I think he does buy 
with this newspaper the chance of obtaining the prize.” 

Which goes to show that the question lottery or no lottery ?— 
is not to be determined by the quality of the promoters’ motive. 
The contention, too, that it is an element of a lottery that some 
of the competitors must stand to lose seems to be founded upon 
a misconception of the passage in Halsbury Vol. 15 p. 525 
which has been cited in its support. This passage reads 
“Though the gambling element does not appear to be wholly 
absent, yet it need not be common to all the adventurers; it is 
enough if some of them stand to lose”. It is a commentary 
on Willis v. Young? (supra) and has to be read in that 
connection. It gives no warrant for the theory that a lottery 
is not a lottery unless it fulfils one of the essential conditions 
of a wager. <A lottery and a wagering contract are two 





1. (1901) 85 L.T. 239, í 2. ` (1907) 1 K. B. 448. 
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distinct things. A scheme may amount to a lottery though 
none of the competitors is a loser, as in R. v. Harrisi 
where subscribers of a shilling were given a ticket 
which entitled them at all events to what was professed to be a 
shilling’s worth of goods and also to the chance of certain 
bonuses of goods of greater value than the shilling. This was 
held to be an illegal lottery. Taylor v. Smetten® (the packets 
of tea case) is another illustration. But if it were necessary I 
would hold that the subscribers to this kuri whose tickets had 
not been drawn had suffered loss to the extent of their con- 
tributions to the Rs. 150 taken by the prize winner. And here I 
may observe that the head-note in Narayana Aiyangar v. Vella- 
chamt Ambalam3 is misleading. The Full Bench in deciding 
that the kuri was not a wagering contract did not decide that 
it was not a lottery. There was no occasion for such decision 
after the lower Court had returned a finding that there was 
no evidence of an offence against S. 294-A of the Penal 
Code. 


There is another matter touching this part of the case to 
which I must refer: in Shanmugha Mudali v. Kumaraswami 
Mudali4 Venkatasubba Rao, J., was of the opinion that a 
scheme would not be a lottery if the prize-money came out of 
the interest earned from the subscribers’ contributions. With 
great respect I am unable to agree to this being a correct test. 
If the subscribers have purchased a chance of winning a prize 
it can make no difference whether the prizes are paid circuit- 
ously from the interest earned on the subscribers’ contributions 
or are paid directly from those contributions. 


But for the purpose of determining the legal or illegal 
character of this kuri it does not sutfice to show that it is a 
lottery. A lottery is not in British India unlawful in the sense 
that it is prohibited by law. It is only in relation to S. 294-A 
of the Penal Code that a lottery becomes illegal. This section 
makes it an offence (1) to keep any office or place for the 
purpose of drawing any lottery not authorised by Government, 
ot (2) to publish any proposal to pay any sum on an event or 
contingency relating to the drawing of any ticket in such 
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lottery. The evidence distinctly proves a publishing of the 
kuri regulations which contained the proposals relating to the 
lottery. One of the defendants says that the regulations were 
ptinted—a copy is before us—and a plaintiff’s witness says 
that the regulations were shown to him. This constituted an 
offence against the second part of S. 294-A. Regarding the 
question whether defendants offended against the first part 
of the section, I think the temple would be “fa place”, and that 
it is apparent from the Regulations (Cl. 9) that the defendants 
had a control, possibly only de facto, over the place for the 
purpose of drawing the lottery there. S. 294-A does not make 
it an offence for the owner or occupier of the placé to keep it 
for the unlawful purpose; it simply makes it an offence for 
any person to keep the place, and this, in my opinion, would 
include the case of a person who, without being owner or 
occupier, is permitted to keep the place for the particular 
object. Cl. 9 of the Regulations says that the drawings will 
be held in the temple, and there is the evidence of witnesses 
that the drawings did take place there. It is not essential to 
the commission of the offence of keeping a place for an un- 
lawful purpose that it should be solely appropriated to that 
purpose. Thus, in Jenks v. Turpinl it was held, that a house 
which served a double purpose, a social club for members who 
did not wish to pay, and a place for gaming for those who 


‘did, was a house kept for the purpose of gaming. And in 


Fielding v. Turner? where the defendant had installed a gaming 
machine in his shop, it was held that he kept the shop for 
unlawful gaming. The word “keep”, however, signifies an 
habitual keeping of the place for the unlawful purpose; Martin 
v. Benjamin.3° But when the evidence supports the conclusion, 
as I think it does, that 45 out of 50 projected drawings of the 
lottery have heen held as intended by the regulations within the 
temple, it seems to me that this is a sufficient “keeping” of the 
place for this purpose. In my opinion the evidence sustains the 
commission of an offence by the defendants against the first 


part of 5, 294-A, 


The lottery therefore being illegal ‘from the manner in 


‘which it was conducted, how does this affect the plaintiffs’ 
-rightto recover their subscrpition money from-the defendants? 


i Kik R, 13 QBD. 505. 
2. (1903) 1 K.B. 867. 2. 3. (1907) 1 K.B. 64. 
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The general rule is that money paid or lent to a defendant to 
carry out an illegal purpose cannot be recovered if the purpose 
has been carried out either wholly or to a substantial extent: 
Mckinnell v. Robinsoni Kearley v. Thomson.2 This rule is 
embodied in S. 84 of the Indian Trusts Act. But there are 
exceptions. One exception is that when the Act creating the 
illegality has been passed for the purpose of protecting a parti- 
cular class of persons, persons belonging to that class may 
recover payments made by them. The classic authority is 
Browning v. Morris,3 where Lord Mansfield said — 

“ Where contracts or transactions are prohibited by positive statutes, for 
the sake of protecting one set of men from another set of men, the one, from 
their situation and condition, being liable to be oppressed or imposed upon by 
the other, there, the parties are not in pari delicto; and in furtherance of these 
statutes, the person injured, after the transaction is finished and completed, 
may bring his action and defeat the contract”. ; 

The Lottery Acts in England make it an offence to sell or 
deliver a lottery ticket, to keep a lottery, to keep a place for 
the exercise of a lottery, and to publish a lottery. S. 294-A 
makes it an offence to keep a place for drawing a lottery or to 
publish a lottery. Neither under the English Acts nor under 
the Penal Code is it made an offence to buy a ticket ina 
lottery. Can it be doubted that these enactments are aimed at 
the class of persons who promote lotteries, and that they are 
intended to protect the class of persons who are tempted to 
take tickets in lotteries? This was the view of the policy of 
the Lottery Acts taken by Stirling, J., in Barclay v. Pearson4 
and in this view the plaintiffs would be entitled to recover their 
subscriptions from the defendants even if the money had been 
distributed. But the argument is that the plaintiffs cannot 
recover because they are in pari delicto with the defendants. 
It is suggested that they have abetted the illegal acts committed 
by the deferidants. All that the plaintiffs are shown to have 
done is that they bought two tickets in the lottery. In my 
opinion this does not amount to aiding the defendants in 
keeping a place for the drawing of a lottery: 


“A customer who buys an article in a shop might just as well be said to 
assist in conducting the business of the shop”. A : . 





a 


; 1." (1838) 3 M. & W. 434; 150 E:R. 1215. 
“2, (1890) 24 Q,B.D. 742. 
3. (1718) 2 Cowp. 790: 98 E.R. 1364. 
4, (1893) 2 Ch. D. 154. 
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Per Hawkins, J., in Jenks v. Turpint. There was certainly- 
no abetment by plaintiffs of the publication of the lottery 
proposals. 

The last contention is that the defendants cannot be made 
personally liable. It appears from the kuri regulations that 
the duty of receiving the collections of subscriptions was. 
committed to the first defendant. But this was only a matter 
of convenience in the management, as all the defendants were: 
clothed with authority to manage the kuri, and the investment 
of the moneys was to be on the advice of all. It is said that. 
the first defendant abused his trust; but of that we have no- 
evidence. The third defendant is undoubtedly a trustee with 
the other defendants of the money paid in subscriptions, and is 
personally liable for its due appropriation in accordance with 
the terms of the regulations, unless, these rules give him an 
exémption. Cl. 13, which is the only provision bearing on the 
matter, while declaring that the kuri property shall be liable in 
case of default, does not give the defendants exemption from 
personal liability. ‘It makes the kuri property security against 
the defendants’ default. 

For these reasons I am of opinion that defendants were. 
rightly held liable to refund the money claimed by the plaintiffs, 
and that this petition should be dissmissed with costs. 

Varadachariar, J.—In the view that I take of the applica-- 
tion of the ‘pari delicto’ rule to the circumstances of this 
case, it would have been sufficient for the disposal of the 
revision petition to say that the claim is in substance not for 
the enforcement of an illegal contract but for refund of 


- money paid and, even assuming that the money had been paid 


for an illegal purpose, the plaintiff would be entitled to recover 
the same on the ground that he is not as guilty as the defen-. 
dants (vide S. 84 of the Trusts Act). But as the case has. 
been placed before this Bench because of the conflict between 
The Udumalpet Nidhi, Ltd., In re? and Shanmugha Mudali v. 
Kumaraswami Mudali3 (affirmed in Narayana Aiyangar v. 
Vellachami Ambalam4) and the points arising therefrom have 
been argued at great length before us, I have thought it right 
to express my opinion on some aspects of the wider question. 





1. (1884) 15.9: B. D. 505 at 526. 
2. ee) LL.R. 57 Mad. 844: 67 M.L.J. 445. 
(1925) LL.R. 48 Mad. 661. 
4. (1927) ILR. 50 Mod. 696 at 703: 52 M.L.J. 687 (F.B.). 
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The arguments before us may be grouped under four 
heads: 


( ) what are the elements necessary to make a scheme a 
lottery (ii) what are the conditions to be established before 
persons participating in a lottery can be held guilty under 
S. 294-A Indian Penal Code (iii) what is the position for the 
purposes of the ‘ Criminal’ law of persons who subscribe to or 
purchase tickets in a lottery as distinguished from that of 
those who organise, promote:or manage the lottery (iv) what 
is the position for the purpose of the Civil Law of such 
subscribers or ticket holders in relation to the organisers, 
promoters or managers. 


Though there is no formal definition of ‘lottery’ in the 
Indian Penal Code, the second clause of S. 294-A sufficiently 
indicates its ingredients in the terms found in the older 
dictionaries. After it was pointed out that a gratuitous 
distribution of prizes by lot may not amount to a lottery, the 
definition has been amplified in the Oxford Dictionary and in 
recent editions of Webster’s’ Dictionary, so as to include the 
idea of a purchase of a ticket or the passing of something in 
the nature of “ consideration ’ from the subscriber or competitor. 
When schemes came to be so contrived as to give the subscriber 
or competitor not merely the chance of getting a prize but also 
the certainty of getting some return in the shape of goods or 
amusements or other advantage, elaborate discussions are 
found in reported judgments as to how much of the ‘ considera- 
tion’ paid by the subscriber or competitor must be deemed to 
be paid for the return which ‘he certainly gets and how much 
of it is the price paid for the “ prize ” which he hopes to get. 
As most of the relevant authorities have been noticed in the 
recent Madras decisions, I do not think it necessary to discuss 
the cases in detail; but it is clear that it is not possible or 
desirable to fix any proportion between the part of the consi- 
deration which corresponds to the value of the advantage 

necessarily received and the part which must be regarded as 
the price paid for the chance. The result of the authorities. 
seems to me to be that a scheme may fairly be regarded as a 
lottery if it is clear that whatever other benefit the subscriber 
or competitor may get in return for his money, the chance of 
his getting the prize was also part of the bargain and must have 
entered into his calculation.’ It is the fact of the prize and not 
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the source from which it is paid that I think is the deing 
factor. 


It may however not be easy to say with precision what 
constitutes a ‘prize’ for this purpose; it will be too much to 
say that any and every advantage which a person subscribing to 
scheme may hope to get will amount to a ‘ prize,’ if his getting 
it will depend on the drawing of lots. The course of decisions 
in this Presidency relating to the older kuri chits is opposed to 
such a wide interpretation of the word ‘prize’ and the same 
principle underlies the decision in the (Wallingford v. Mutual 
Society!). The rule is correctly stated in para. 929 of the 
article on ‘Gaming and Wagering’ in Halsbury’s Laws of 
England (Vol. 15) that ‘the substantial object of the whole 
scheme’ must be looked at and where the object is “the 


. carrying on of a legitimate business, the fact that it provides 


for the distribution of its profits in certain events by lot” will 
not make it a lottery. 


On behalf of the Respondent, Mr. Raghava Rao insisted 
that a scheme cannot amount to a lottery unless it involved 
the elements to be found in a ‘wagering’ contract and the 
deciding factor should be taken to be not the chance of getting 
a ‘prize’ but the chance of loss in certain contingencies. 
There may not be much in this antithesis but for the fact that 
in Shanmugha Mudah v. Kumaraswami Mudali2 the learned 
Judges laid stress on the fact that every subscriber at least got 
back the principal amount contributed by him and in Narayana 
Aiyangar v. Vellachami Ambalam8, at p. 703 Ramesam, J., 
held that any payments out of the interest derived or likely to 
be derived from the investment of the subscriptions must not 
be regarded as a ‘loss’ sustained by the subscribers. With 
great respect, I am not able to concur in some of the steps in 
the reasoning on which the decision in Shanmugha Mudah ` 
v. Kumaraswami Mudali2 is based, nor in the statement in 
Narayana Aiyangar v. Vellachami Ambalam3 at p. 703 above 
referred to if it is meant to be taken as arule of Jaw. The mere 
fact that the subscribers to such a scheme may at some time be 
able to receive a lump sum made up of their monthly payments 
of small sums ought not to blind us to the other features of 


1. (1880) L.R. 5 A.C. 685. 
_ 2. (1925) :LL.R,48 Mad. 661. 
3. (1927) LL.R. 50 Mad. 696: 52 M.L.J. 687 (FB). 
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the scheme. That a considerable sum must result as interest 
from the investment of the monthly contributions over a 
period of something like 50 months and a large portion of this 
interest goes to the promoters and is lost to the subscribers 
cannot be denied. If the interest earned is divided among the 
subscribers themselves, the position may be different. 
It was suggested that .even in cases like the present, 
it may be taken that the interest thus earned was 
notionally taken by the subscribers and then | made a 
gift of to the promoters or to the temple for whose 
benefit the scheme was started. I do not feel justified in 
importing such a ‘fiction’ and must therefore proceed on the 
footing that the large body of subscribers, who after 50 
months merely get back the principal amount contributed by 
them, lose the interest earned by the investment of their contri- 
butions. It seems to me a legitimate inference that they were 
willing to incur this loss because there was the chance of their 
getting a prize of Rs. 150 even in the first month or in the 
next few months, should they be lucky in the matter of the 
drawing of lots. Here again, the position may he different if 
their good fortune in the matter of the draw merely meant an 
early re-payment, subject to their liability to continue payment 
of their subscriptions to the end; but the spirit of speculation 
suggested a further attraction in the form of the provision 
that as soon as any subscriber draws the prize his liability to 
pay subscriptions will cease. 


Nor am I able to view the prize paid to the early winners 
as ‘distribution of profit’. In the first few months, the prob- 
able interest will not suffice to cover the ‘prizes’ and the 
payment of the prize is not made contingent on the earning of 
profits. The fact that the promoters hoped to reimburse them- 
selves in due course from out of the interest earned will not 
‘make the payments to the subscribers who are lucky in the 
early drawings any the less a ‘prize’. 


I cannot help feeling that, in the judgments of Ramesam 
and Venkatasubba-Rao, JJ., in Shanmuga Mudali v. Kumara- 
swami Mudalil.and that of Ramesam, J., in Narayana Aiyan- 
gar v. Vellachami Ambalam2 a great deal too much has been 
read into the observations. On this point in the Wallingford 
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Casel Lord Blackburn (at p. 705) disposed of the objection 
under the Lottery Acts by pointing out that ‘a drawing of lots 
on one occasion’ would not make the society illegal. Lord 
Watson contented himself with the remark that the appellant 
stated no case showing that this mutual society is a gaming or 
gambling society’ (p. 709). Lord Hatherley said ‘if this were 
held to be a lottery nearly every one of the societies I have 
referred to, namely building societies and a great many other 
societies framed upon a similar footing, might be found to fall 
within the enactments against lotteries.’ These observations 
afford no clue to anything like a general principle and an 
attempt has therefore been made to found an argument upon 
the rules of the society then under consideration. Neither the 
terms asto distribution of profits nor those relating to the 
giving of loans to members (so far as one could gather them 
from the report) would seem to involve anything like a ‘prize” 
except the provision in Art. 27 (set out on p. 687) that appro- 
priation certificates (certifying the title of the member to 
receive loans from the society’s funds and to participate in its. 
proñts) ‘shall be allotted in two ways, the first and every 


‘fourth one thereafter, by drawing, free of any premium or 


interest, while those intermediate shall be allotted to the mem- 
ber or members tendering the highest premium for the same 
respectively’. It must be remembered that the society being a 
mutual aid institution, the benefit of the premium thus levied. 
would ultimately go to the members themselves. The only 
benefit left to chance therefore was that some members may 
get a certificate without payment of premium. One may 
legitimately use the decision as authority to this extent, that 
having regard to the objects and other incidents of member- 
ship in the society, this element of chance was not regarded as 
amounting to a ‘prize’ or rendering the transaction a‘gambling 
transaction’. This only illustrates the difficulty already 
adverted to of exactly defining the word ‘prize’. On analysis. 
it may turn out tobe a question of degree, to be determined 
with reference to all the circumstances of a case. It only 
remains to add that the remarks made on this case in the 17th 
Edition of Chitty on Contracts (relied on by the learned 
Judges in Shanmuga Mudali v. Kumaraswami Mudali2 have 
been omitted from the latest edition. 





1. (1880)-L.R. 5 A.C. 685. . 2. (1925) LL.R. 48 Mad. 661. 
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> The reference in the speech.of- the Lord Chancellor (at p. 
697) to the Lottery Acts, as applicable to persons who kept 
lottery offices at which ‘the public were invited to pay’ for 
lottery tickets has been interpreted by Ramesam, J., as exclud- 
ing from its scope cases where before the society becomes 
known to the public, all its members are ascertained and there 
is no invitation (in another place, ‘standing invitation’) to any 
member of the public to join it (see Shanmuga Mudali v. 
Kumearaswami Mudalii and Venkataramana v. Sanyasayya?. 
In Narayana Aiyangar v. Vellachami Ambalam3 the head note 
would make it appear that the decision of the Full Bench in 
some measure rested on the circumstance that the ‘number of 
subscribers is determined beforehand’. This is somewhat 
misleading. In the order calling for a finding, the only relev- 
ant observation (on p. 700) is ‘it is essential to know how it 
was organised and advertised and whether any one who liked 
could join by merely paying subscriptions’. On the return of 
the finding the Court only observed that no offence has been 
committed ‘as no office or place for the purpose of drawing 
any lottery was kept’. It is true that.the expression ‘keeping 
an office or place’ implies a degree of habitualness and con- 
tinuity of operations but this will be satisfied as much by a 
repetition of drawings as amongst a fixed number of persons 
as by permitting an unlimited number of persons to come in as 
and when they please. Further, it is disclosed by the evidence 


in this case and it is only natural that after the promoters had - 


conceived the scheme they canvassed for subscribers till they 
reached a certain number. This stage may well be described 
as an ‘invitation’ to the public. There is no reason why—and 
Lord Selborne does not say—this invitation should be a ‘stand- 
ing’ invitation in the sense that it is always kept open. 


In Narayana Aiyangar v. Vellachami Ambalam8 at p. 704 
Ramesam, J., gives it as one of his reasons for not following 
Veeranan Ambalam v. Ayyacht Ambalam4 that the decisions 
there ‘was mainly based upon a judgment of Channell, J., in 
Richards v. Starck’ and adds, on the strength of a note 
in Halsbury’s Laws of England, that the decision of 
Channell, J., is inconsistent with two earlier decisions 
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of the Court of Appeal which were not considered by 
Channell, J., viz., Fuller v. Perryman) and Hirst v. Williams 
and Perryman.2 Whatever may be the nature of the arrange- 
ment in the Fuller v. Perryman! the argument was based on 
the Gaming Act and the judgment proceeded on the footing 
(put forward in argument by Responent’s counsel) that “as 
‘there was no evidence that the defendant entered into contracts 
that there should be no delivery of the stock and that differences 
only should be paid, the agreement did not relate toa gambling 
transaction, This line of reasoning throws no light on the 
question now under consideration. In Hirst v. Williams and 
Perryman? the statement of facts makes it appear that there 
was no intention or liability on the part of the plaintiff to take 
up the stock; but, for reasons which do not appear in the 
judgment and about which there is no use speculating, the 
Court of Appeal said ‘the case raised the same point as Fuller 
v. Perryman! and there was no gambling between the defen- 
dants and the plaintiff’. The remarks that follow seem to 
treat the case as one of a contract of adva ce to speculators 
anda guarantee for the return of the money in any event. 
With due respect, I am unable to read into these judgments 
anything necessarily inconsistent with the observation of 
Channell, J., in Richards v. Starck.3 


Proceeding next to the second of the questions argued. 
before us, I do not think it necessary or expedient to express 
any definite opinion, on the evidence in this case, as to whether 
or not the defendants are guilty of an offence under S. 294-A 
of the Indian Penal Code. Though the interest of the moment. 
has tempted them to plead that the case falls within S. 294-A, 
I am sure they would be the first to plead ‘not guilty’ if they 
were threatened with a prosecution. It is well settled that it 


ds- not sufficient for the purpose of the first part of S. 294-A 


that the scheme afnounts to a lottery; it is further required 
that the person charged should “keep any office or place for 
the purpose of drawing any lottery”. It has frequently beer 
pointed out that the scope of this provision is very much more 
limited than that of the law in England relating to lotteries. 
(See the varieties of offences under the English Law referred 
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toin Martin v. Benjamini and Halsbury para 934 in the 
Article on ‘gaming and wagering’ in Vol. XV). Even in 
India, the prohibition was wider under Act V of 1844 but 
when incorporating this portion of the law into the Penal Code 
in 1870, the legislature has to some extent narrowed it. Under 
similar Acts in England much discussion has taken place as to 
the connotation of the word ‘keep’ in this context and of the 
words “office or place”. It is obvious that a certain degree of 
habitualness or continuity of operation is intended as also a 
fixed or ascertained locality for the drawing Marks v. 
Benjamin? Martin v. Benjamini Doggett v. Catterns3 Shaw 
v. Morley4 Bows v. Fenwick’ Powell v. The Kempton Park 
Racecourse Company, Ltd6., see also Jenks v. Turpin. 
Whether, in addition, the place where the lottery is drawn 
should not also be a ‘structure’ and should not be under 
some degree of control of the organisers and in some 
matter ‘appropriated’ to the purpose is not beyond doubt. 
The evidence in the present case is not very clear 
whether the place where the lots are to be drawn every 
month is within the temple enclosure, or is merely an 
open space in front of the temple; nor is it clear whether the 
promoters or any of them are trustees having control over the 
locality or are merely permitted by the temple authorities to 
hold the drawing there. The District Munsif was of opinion 
that the evidence did not establish an offence under S. 294-A, 
either under the first part or under the second part of the 
section. As to the second part of the section I am unable to 
agree with him that the ‘publication’ contemplated is somé 
public advertisement in the sense of a written publication in 
newspapers ‘or handbills. Ifa number of persons go about 
canvassing for subscribers on the basis of the scheme settled 
beforehand by the promoters, I.do. not see why. it should not 
amount to a publication of the proposal. I proceed to consider 
the third and the fourth questions on the assumption that so 
far as the promoters are concerned an offence under S. 294-A 
has been proved. 
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It has been suggested before us on behalf of the petitioner 
that the subscribers must also be held to be guilty at least as 
abettors. So far as the publication is concerned, even this is 
not possible. As to the keeping of the place for a lottery, it 
has been argued that as they enter into the scheme with full 
knowledge that according to its terms a place has been fixed for 
the purpose of drawing, they must be deemed to aid in the 
‘keeping’. Iam not however sure that this is the correct view. 
Assuming that they aid in the lottery by subscribing thereto or 
taking tickets, it cannot necessarily be said that they aid in 
the ‘keeping’ of a place for the purpose. It would make no 
difference to them if the lots are drawn at one place on one 
occasion, and at another place on another occasion so as to 
avoid the habitual user of place as required by the section. 

It remains to deal with the relations of the parties for the 
purpose of the civil law. In Veeranan Ambalam v., Ayyachi 
Ambalam.1 Spencer, J., says: 

“The Civil law goes further (than the Criminal law) and prevents 
obligations arising out of lotteries being enforced in a Court of law whether 
the lottery is held in an office to which the public have access or in a private 
place to which admission is not to be had for the mere asking”. 

The meaning of this passage is not very clear. In 
‘Narayana Aiyangar v. Vellachami Ambalam.? Ramesam, J., 
understood it only to mean that such obligations .will be 
unenforceable if the arrangement is in the nature of a “‘wager- 
ing contract”. In some of the cases it has been attempted to 
assimilate a lottery to a wagering contract: 

“ By splitting it into a number of contracts between the promoters on the 
one side and each individual subscriber or competitor on the other and then 
pointing out that such subscriber or competitor may gain or lose according to 


the chance of the draw.” 
With due respect Iam unable to.agree that this is a correct 


way of viewing the transactions. As shown by Wills v. Young 
and Stembridge’ we must look upon the subscribers or competi- 
tors as acollective body dealing with the promoters as the other 
party. From the point of view of the promoters there is no 
‘gain or loss’ depending on chance. The number of some sub- 
scriber must necessarily be drawn each month and he has to be 
paid the sum of. Rs. 150. The uncertainty as to which of the 
subscribers may have the luck of the draw is no uncertainty 
from the point of view of the promoters. Their profits and 


9 1, (1925) 49 M.L.J. 791 at 794, 
“(2 (1927) I.L.R. 50-Mad. 696 at. 702: 52 M.L.J. 687 (E.B.). 
K a 3. (1907) 1 K.B. 448. 
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outgoings never depended on the chances of the draw because 
they are bound to pay Rs. 150 to each subscriber and the 
balance -of interest earned (after allowing for sundry 
expenses) represents their profits. I respectfully agree with 
the decision in Universal Mutual Aid and Poor Houses 
Association, Ltd., v. Thoppa Naidu) that a lottery should not 
be judged of by the tests applicable to a wagering contract. 

In dealing with actions by subscribers against promoters, 
a distinction must be drawn between suits for recovery of the 
prize or the enforcement of any of the other terms of the 
contract and suits for refund of moneys paid, because in the 
latter case there will be ‘no question of enforcement of the 
illegal contract. The suggestion of Krishnan, J., in Nayappa 
Pillai v. Arunachalam Chetty? that some portions of the agree- 
ment may be severed from the other portions is undoubtedly 
open to criticism and has rightly been disapproved of. Bui 
the view taken in many of the Madras cases that even a claim 
for refund must fail seems to me with all respect equally open 
to question. Even here, the learned Judges were (if I may 
so) right in holding that the subscriber cannot in such cases 
claim the benefit of S. 65 of the Contract Act; but he is in my 
opinion entitled to rely on S. 84 of the Trusts Act. I am 
unable to agree with the view that both parties are in such 
cases in pari delicto, Assuming that the payment was made by 
the subscriber “for an illegal purpose”, S. 84 of the Trusts Act 
contemplates three cases in which the payment may be claimed 
back. In the face of the terms of the section, I am unable to 


agree with the contention of Mr. Krishnaswami Aiyar on. 


‘behalf of the petitioner that the statement of the rule in 
Petherpermal Chetty v. Muniyandi Servais is exhaustive. The 
second class contemplated by S. 84 comprises cases where the 
‘person making the payment or transfer “is not as guilty as the 
transferee” and is meant to reproduce a well recognised excep- 
tion known to the English law (see Reynell v. Sprye).4 As 


early as in Browning v. Morris, Lord Mansfield recognised: 


the right of the subscriber to claim a refund from the lottery 
office keeper, on the principle that lottery was prohibited by 
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2. (1924) 47 M. L. J. 876, 
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4, (1852) 1 De G. M. & G. 660: 42 E.R. 710, 
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statute for the sake of protecting one set of men from 
another set of men”, and that therefore the parties are 
not in pari delicto. This principle which has been re-affirmed 
in Kearly v. Thompson1, Barclay v. Pearson? and Greenberg 
v. Cooperstein8 has not been adverted to in any of the 
Madras cases which disallowed the subscriber’s claim for 
refund. It was suggested before us by Mr. Krishnaswami 
Aiyar that the dicta of Stirling, J., on this point in Barclay v. 
Pearson? at pages 167 to 169 are scarcely reconcilable with the 
final order in the case by which the learned Judge refused to 
administer the fund. I see no force in this suggestion. All 
that the order means is that there was no ‘trust’ which the Court 
of Chancery could administer and that the plaintiff must 
therefore be left to his remedy at law. Ina recent judgment 
delivered by Stone, J., on the Original Side Application No. 
2720 of 1933 in O. P. No. 11 of 1931 reported in The Universal 
Mutual Aid and Poor Houses Association, Ltd., In re* the 
learned Judge would appear to have restricted the operation 
of this rule to cases where the defendant has not disbursed the 
money because, according to him, the subscriber will on such 
disbursement ‘become in pari delicto, having stood by’. With 
due respect, this view seems to me to ignore the observation 
of Stirling, J., in Barclay. v. Pearson? at page 168 that the 
unsuccessful competitor would be entitled to sue ‘even if the 
fund has been distributed’. The learned Judge does not notice 
that S. 84 of the Trusts Act states this rule as different from. 
the first case provided for in the section, namely, where the 
illegal purpose has not been carried out. I would however add 


“that even taking the rule in the limited form adopted by 


Stone, J., the plaintiff will be entitled to a decree in this case, 
because it has not been pleaded and in the circumstances it 
cannot be pleaded that the defendants have disbursed all the 
moneys received from the subscribers. 

I agree with my learned brother that the terms of the 
kuri chit in this case do not exclude the personal liability of 
the defendants and that the Civil Revision Petition must be 
dismissed with costs. 

Wadsworth, J—The first question is whether the kuri or 
prize chit to which the plaintiff subscribed and which the 
defendants managed is a lottery. Most of the leading cases 


1. (1890) 24 Q.B.D. 742. 2, (1893) 2 Ch. 154. 
3. (1926) Ch. 657 at 665. 4. (1933) 4 Comp. Cas, 256, 
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on lottery law start from a dictionary definition of the term 
‘lottery’ - usually that of Webster, who defines a lottery as a 
distribution of prizes by lot or chance; and I think it has been 
held consistently both in England and here that this distribu- 
tion must not be entirely gratuitous. An attempt has been made 
to argue before us that a lottery is necessarily a type of wager 
and that the element of hazard and risk of loss necessarily 
enters therein. In a sense it is true that whenever a man 
purchases a chance in a lottery he risks losing the money which 
he has paid for that chance. .But I do not think that it can be 
said that risk of loss necessarily enters into the contract of 
every person who joins a lottery. Otherwise it would .be 
obvious that a case like that covered by Wills v. Young and 
Stembridgel, could not be a lottery; for in that case, the 
distribution of medals which supplied the place of tickets was 
gratuitous. The element of payment entered only to the extent 
that most of the holders (but not all of them) purchased 
copies of the newspaper in order to ascertain the result. Simi- 
larly in such cases as the tea packet case Taylor v. Smetten?. 
or the music hall case Morris v. Blackman or the case of the 
lucky newspaper Hall v. McWilliam4 notionally there is a 
purchase of a chance along with the packet of tea or the music 
hall ticket or the newspaper as the case may be. But in all 
these cases the purchaser gets his money’s worth apart from 
the purchase of a chance so that the element of hazard is very 
slight indeed. f 

Counsel for the respondent has elaborated the theory that 
a lottery is not a lottery unless there be a risk of loss, mainly 
in order to get the advantage of the observations in Narayana 
Aiyangar v. Vellachami Ambalam5 to the effect that loss of 
interest is not a loss strictly so. called, though it may be failure 
to make a profit. Now it has been explained in the Udumalpet 
Nidhi case, reported in In re: The Udumalpet Nidhi 
Limited that the actual decision in Narayana Atyangar’s 
case, referred to above was to the effect that, on a finding of 
fact that there was no lottery, it could not be held that the 
scheme (similar to that which we are considering) amounted 
to a wagering contract. In the view that I take that, though 





1. (1907) 1 K.B. 448. 2. (1883) 11 Q.B. 207. 
3. (1864) 2 H.O.C. 912: 159 E.R. 378. 4. (1901) 85 L.T. 239, 
i 5. (1927) 1.L.R. 50 Mad. 696: 52 M.L.J. 687 (F.B.). 

6. (1934) I.L.R. 57 Mad. 844: 67 M.L.J. 445. 
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the risk of loss is usually found in any lottery scheme, it is 
not an essential: part of the definition of a lottery, it is strictly 
unnecessary to consider the correctness of the dictum in 
Narayana Aiyangar’s case and other cases similar to it that 
loss of interest is not strictly speaking a loss. I may, however 
observe with great respect, that the question seems to me to 
be one of degree. A man might not be considered to have 
suffered a loss by foregoing interest on a small sum of money 
for a short time during which period the possibility of earning 
interest would be problematic. But the matter stands ona 
different footing when we are dealing with a large sum of 
money held over a long period. For we must consider the 
normal conduct of a prudent person and a prudent person 
normally would not allow a large sum of money to lie idle for. 
a long period aud if the scheme entails such a consequence I 
would be prepared to hold that it entails a loss.. Whether that 
view be correct or not in the present case it seems to me clear 
that there was a distribution of prizes by lot and that this 
distribution was not gratuitous. It seems to me therefore to 
follow that the scheme now under consideration is certainly a 
lottery.. 

Now a lottery is not per se illegal, though if it could be 
shown that the lottery was in fact a series of wagering 
contracts (as was held by Spencer, J., in Veeranan Ambalam 
v. Ayyachi Ambalam1) so as to fall within S. 30 of the 
Indian Contract Act, the contract might be void. But it has 
not been contended by the petitioner before us that this lottery 
is in fact a wagering contract and we are only concerned with 
the question of the extent to which the parties to the lottery 
committed offences under S. 294-A of the Indian Penal Code 
In dealing with this question one has necessarily to refer to 
the decision of the House of Lords in Wallingford v. Mutual 
Society2, which has given rise to a great deal of discussion. 
The difficulty about this case is that the consideration of the 
lottery question was a minor point in that case, not discussed 
at any length in their Lordships’ speeches, and it is not easy 
to be certain of the reasons which govern the decision on this 
point in. the case. Probably the best summary of the effect 
Of this decision is that given in Halsbury’s Laws of England, 
Vol. 15, at page 527, namely, that is “where the scheme has for 





1. (1925) 49 MLJ. 791. ` 2. (1880) 5 A. C. 685. 
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its object the carrying on of a legitimate business, the fact that 
it provides for the distribution of its profits in certain events 
by lot will not vitiate the scheme”. From this case it has been 
argued that the motive of the promoters of the scheme and the 
subscribers thereto is the governing factor. I doubt very 
much whether this is a correct view of the law. Surely a 
more correct statement of the effect of this decision is that if 
distribution of the profits by lot is only a subsidiary item of 
an extensive legitimate business it ordinarily could not be 


said that the offence of keeping an office for the purpose of _ 


drawing a lottery has been committed. 


In some of the cases on lotteries following Wallingford v. 
Mutual Society for instance Shanmuga Mudah v. Kumara- 
swami Mudali2 it had been held that a person cannot be said 
to keep a lottery office with reference to S. 294-A, Indian 
Penal Code, unless there is something in the nature of a 
“standing invitation to the public’. Hence apparently has 
arisen the theory that when there is a pre-determined number 
of subscribers there is no possibility of an offence under 
S.294-A. With all respect for the learned Judges who have 
held this view I must differ from them. The theory of a standing 
invitation to the public seems to be traceable to an observation of 
Lord Selborne in Wallingford v. Mutual Society! (referring to 
a provision of an English Act which is not in the same terms as 
S. 294-A, Indian Penal Code) to the effect that “The other Act 
relied on had reference to persons who kept lottery offices at 
which the public were invited to buy lottery tickets’. It 
seems to me clear that S. 294-A has no reference to keeping 
an office in which the public are invited to buy lottery tickets. 
It has express reference to the keeping of an office or place 
for the purpose of drawing unauthorised lotteries and it seems 
to me apparent that the drawing of the lottery must neces- 
sarily follow the invitation to subscribe and that the number 
of subscribers must ordinarily be known when the draw takes 
place. So that not only is it in my opinion incorrect to say 
there is no keeping of an office within the mischief of the first 
part of S. 294-A if the number of subscribers is known, but 
I would go so far as to say that it is almost inevitable that the 
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number of subscribers should be known when the drawing 
takes place and when the offence under S. 294-A, first part, is 
committed. i 


The second part of this section deals with the publication 
of the proposals connected with “any such lottery”. It seems 
to me- that the words “such lottery” must only refer to a 
lottery not authorised by the Government and that publication 
would be complete by the circulation of printed prospectuses 
to members of the public or to persons known to be likely to 
subscribe. In the present case itis established that at least 
600 persons were recruited to the scheme by means of canvasing 
agents, private letters and circulation of printed prospectuses. 
There can, I think, be no doubt as to the fact of publication 
and it seems to me to make no difference whatever, on the 
question of publication or on the question of keeping an office 
how and when the number of subscribers was fixed. Asa 
matter of fact in the present case the number was fixed in the 
first instance at 500 and was later increased presumably as a 
result of popular response to 625. But the point seems to 
me to have no bearing on the offence under S. 294-A. 


Having arrived at the position that the scheme in question 
is a lottery, that there has been publication and that neither 
the fixing of the number of subscribers nor the absence of any 
standing invitation to the public will in any way take the 
scheme out of the mischief of S. 294-A, first part, it remains 
to be considered whether there was a keeping of an office or 
place for the purpose of drawing the unauthorised lottery. 
Now it is not seriously contended. that the provision in the 
prospectus of the scheme that the records should be placed in 
the iron safe in the temple, constitutes the temple an office for 
the drawing of the lottery. But it is for consideration 
whether the provision in the prospectus, which was carried 
into effect in no fewer than 45 occasions, that the drawings 
should be held every month in connection with this lottery at 
the temple (which according to the evidence was understood 
to mean the portico in front of the temple) is not sufficient to 
constitute this portico a place kept for the purpose of drawing 
the lottery. Clearly it is a place, that is to say, itisa 
definite area where the persons responsible can be found. 
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(Vide Powell v. The Kempton Park Racecourse Co. Ltd}. 
Was there a keeping? Keeping implies not occasional user, 
but something habitual or regular. Martin v. Benjamin®. It 
is argued that the notion of keeping also implies some domi- 
nion over the place kept. I am prepared to concede that there 
‘would not be a keeping of a place unless there was an occupa- 
tion so effective as to enable the persons drawing the lottery 
to be regularly found in that place at stated times. But I do 
not consider that any exclusive dedication of the place for the 
purpose of drawing the lottery is necessary to bring this act 
within S. 294-A. The essential thing to my mind is the 
habitual or regular user of a place for the purpose of drawing 
lots, such user being sufficiently effective as to enable anyone 
interested in the lottery to know where the promoters can be 
found at the time of the draw. It is not in my opinion neces- 
sary that the members of the public should be excluded from 
the place or that the place should not be used for any purpose 
other than the drawing of the lottery. Applying these criteria 
it seems to me clear that the proprietors of the present scheme 
did keep a place for the purpose of drawing an unauthorised 
lottery. That is to say, the defendants as proprietors com- 
‘mitted offences under both the parts of S. 294-A, Indian Penal 
‘Code. 


The next question is, to what extent the plaintiff can be 
said to be a party to the illegality of the action of the defend- 
ants? He wasa mere subscriber. There is, so far as I am 
aware, no evidence that he took part in the organisation of the 
lottery or even that he was ‘present at the drawing, though 
under the prospectus he had a right to be present if he so 
wished. He certainly cannot be said to have committed an 
offence under S. 294-A. It is suggested that he may be an 
abettor of such an offence. Clearly he did not abet the publi- 
cation of this lottery proposal for-it was published persumably 
before he paid over his money and it was by the publication 
that he was induced to join the scheme. Can he be said to 
have abetted the keeping of the place for the drawing of the 
lots? Ido not think he can. Granted that the scheme under 
which he bought a ticket contemplated the keeping of a place 
for the drawing of lots, the mere purchase by the plaintiff of 





1. (1899) A.C. 143. 2. (1907) 1 K.B. 64 at 67. 


F.B. 


Sesha Aiyar 


U. 
Krishna 
Aiyar. 


Wads- 
worth, J. 


F.B. 
Sésha Aiyar 
v. 
Krishna 
Aiyar. 


“Wads- 
worth, J. 


64 THE MADRAS LAW JOURNAL REPORTS. [voL. 


a ticket would not in my opinion amount to such intentional 
aiding or conspiracy as are contemplated under S. 107, Indian 
Penal Code. When the plaintiff bought his ticket, he intended 
to buy a chance in the lottery and an incident of that lottery 
was the drawing at a stated place. It was persumably within 
the power of the defendants as managers to alter that place. 
The plaintiff so far as we know had nothing to do with the 
draw. We do not know whether any expense was incurred in 
connection with the draw or that the plaintiff's money went to 
finance it. All that we know is that he bought a ticket which 
was to be drawn at 4 particular place. I do not consider that 
this amounts to an abetment of the keeping of the place at 
which the ticket was to be drawn. 


If the plaintiff joined in a contract which contemplated 
the doing of an unlawful act by the defendants but not by him- 
self and if it is not necessary for the plaintiff to plead his. 
own turpitude, it seems to me that there is no reason why the 
plaintiff should not be allowed to recover the money which he 
has actually subscribed to the scheme, that money not having 
been paid out to anybody else under the scheme. To hold 
otherwise would be to permit the guilty party to misappro- 
priate the funds of a comparatively innocent party. The case 
Barclay v. Pearson! is an authority for the position that when 
the parties are not in part delicto the innocent or the hood- 
winked party may claim the return of his money. The 
matter is also covered by the second clause of S. 84 of the 
Indian Trusts Act which prescribes that “where the owner 
of property transfers it to another for an illegal pur- 
pose and such purpose is not carried into execution, or 
the transferor is not as guilty as the transferee, or the effect 
of permitting the transferee to retain the property might be 
to defeat the provisions of any law, the transferee must hold 
the property for the benefit of the transferor.” In the present 
case, the plaintiff not being guilty of any offence, the most 
that can be said against him is that he knew or sought to have 
known that an offence would be commited in connection with 
the scheme to which he had subscribed. Emphatically there- 
fore he is not in pari delicto with the the promoters of the 
scheme who have in the eye of the law, committed a crime. 


sarea mama ts 
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There is no question therefore of potior est conditio possiden- 
tis nor can it be a question of ex turpi causa non oritur actio. 
The plaintiff can plead the contract without pleading his own 
criminalty and he should therefore be allowed to recover his 
money. 


It seems to me unnecessary to consider at length the plea 
that there is no personal liability upon the defendants for such 
a liability is in my opinion imposed by the terms of the 
contract. 


In this view therefore I agree that the petition should be 
dismissed with costs. 


Venkataramana Rao, J.—The suit out of which this Civil 
Revision Petition arises was instituted by the plaintiff to 
recover a sum of Rs. 270 being the amount contributed by 
him towards his share of subscriptions to a chit fund which 
was conducted by the defendants with interest thereon at 
12 per cent per annum. The defence was that the chit fund 
transaction was lottery within the meaning of S. 294-A, of the 
India Penal Code and any claim arising thereunder could not 
be legally enforced and that the petitioners were not per- 
sonally liable and at best the remedy of the plaintiff could only 
be against the moneys, if any, of the fund. 


_ The learned District Munsiff, Palghat was of opinion that 
the chit fund in question was not a lottery and that in any 
event an offence under S. 294-A, was not made outand decreed 
the plaintiff’s suit. Against the said order the present Civil 
Revision Petition has been filed and when it came up before 
His Lordship Venkatasubba Rao, the Officiating Chief Justice, 
he found it difficult to reconcile Udumalpet Nidhi Ltd. In re,} 
with the Full Bench decision in Narayana Aiyangar v. Vella- 
chami Ambalam? and Shanumuga Mudali v. Kumaraswami 
Mudali8 which it in terms approves and therefore had this 
matter placed before this Full Bench. 

The two main questions which fall to be decided in this 
case are (1) whether the chit fund in question is a lottery and 
(2) whether the plaintiff is entitled to recover the amount 
paid by him as and for his subscriptions to the fund. 
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The nature of the transaction in this case may be described 
thus. The chit was started with the object of creating a fund 
for the Lakshminarayana Perumal Temple. It consists of 
625 subscribers, the monthly subscription being Rs. 3. The 
number of months for which subscriptions have to be paid is 
50. The arrangement is that a drawing takes place every 
month, one ticket is drawn out of 625 tickets and the subscriber 
who draws the ticket is paid Rs. 150 without any liability to 
pay for future instalments. This process is repeated month 
after month till the 50th month. After the 50th month the 
remaining 575 subscribers will be each paid in a particular 
order Rs. 150 i.e., the amount actually paid by them and the 
chit fund will then be closed. On the termination of the said 
chit fund as aforesaid, “the entire profits accruing from the 
kuri shall be utilised either in the purchase of some land at 
the Manager’s choice or for other purposes connected with the 
temple” as it was agreed at the inception that the entire profits 
accruing from the kuri shall belong to the temple. 


As stated above the question for consideration is whether 
a kuri or chit fund of the said description is a lottery. A 
lottery is a species of gaming or wagering and may be describ- 
ed as an agreement whereby a prize or prizes are to be awarded 
by drawing lots or any other chance method to one or more of 
the persons who risk the payment ‘of money or other valuable 
consideration for the chance of winning a prize. In Webster’s 
dictionary ‘lottery’ is defined as “a scheme for the distribution 
of prizes by lot or chance, especially a scheme by which one 
or more prizes are distributed by chance among persons who 
have paid or promised a consideration for a chance to win 
them, usually as determined by the numbers on tickets as 
drawn from a lottery wheel”. In Murray’s dictionary the 
following meaning is given; “An arrangement for distribution 
of prizes by chance among persons purchasing tickets”. In 
the latest Universal Dictionary of English Language it is 
defined as follows: “Organised competition for money or 
other prizes, the winners of which are selected by lots, the 
funds being subscribed by the competitors”. 


From a study of decisions both English and Indian the 


“following four elements appear to be essential to constitute a 


lottery: 


(1) A prize or some advantage in the nature of a prize; 
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(2) Distribution by chance; 
(3) Consideration paid or promised ; 
(4) risk or loss. 


T shall endeavour with reference to the decisions to show 
that if any one of these elements is wanting the transaction 
will not be lottery. Before proceeding to do so it is necessary 
to advert briefly to the development of the law both in 
England and in India regarding lotteries and the underlying 
principle on which they have been rendered illegal or in 
certain circumstances made punishable. In England lotteries 
were perfectly valid at common law but between the years 
1698 and 1846 a series of statutes were enacted in order to 
suppress lotteries. The original purpose of these Acts was 
two-fold; to authorise only state lotteries which in fact throve 
from 1709 to 1803, and also to prevent any opposition to those 
state lotteries either at home or from abroad. Later statutes 
were also intended to prevent innocent persons from being 
ruined. It is unnecessary to refer to these various statutes 
excepting two of them in so far as they have a bearing on the 
Indian statute law. Two of the said statutes are the Gaming 
Act of 1802, 42 Geo. 3. c. 119 and the lotteries Act of 1823, 4 


‘Geo. 4 c. 60. The relevant provisions of the said two Acts are 
.as follows :— 


(42 Geo. 3 c. 119). An Act to suppress certain Games and Lotteries not 
:authorized by Law. 


“Whereas evil-disposed persons do frequently resort to public houses and 
-other places to set up certain mischievous games or lotteries called little 
„goes, and to induce servants, children, and unwary persons to play at the 
said games; and thereby most fraudulently obtain great sums of money 
from servants, children, and unwary persons to the great impoverishment 
-and utter ruin of many families. For remedy whereof, be it enacted, that 
all such games or lotteries called little goes, shall from and after the pas- 
sing of this Act be deemed and are hereby declared common and public 
nuisances and against law”. ` 


From and after the Ist day of July, 1802, no person or persons whatso- 
-ever shall publicly or privately keep any office or place to exercise, keep 
open, show, or expose to be played, drawn, or thrown at or in, either by dice, 
‘lots, cards, balls, or by numbers or figures, or by any other way, contrivance, 
-or device whatsoever, any game, or lottery called a little goe or any other 
lottery whatsoever not authorised by Parliament, or shall knowingly suffer to 
“be exercised, kept open, shown, or exposed to be played, drawn, or thrown at 
-or in, either by dice, cards, balls, or by numbers or figures or by any other 
way, contrivance, or device whatsoever, any such game or lottery in his or 
ther house, room, or place, upon pain of forfeiting for every such offence 
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the sum of five hundred pounds, to be recovered in the Court of Exche- 
quer at the suit of his majesty’s Attorney- general, and tò be'to the use of 
his majesty, his heirs and successors”. 


The Lotteries Act 1823 provided that if any person or 
persons were to sell ticket or chances in any lottery not 
authorised by an Act of Parliament or publish any scheme or 
proposal for the sale of any ticket or chance in such a lottery, 
for every such offence he had to forfeit and pay a sum of 
fifty pounds. 


It will be seen from the preamble of 42 Geo. 3 the under- 
lying public policy which declared the lotteries common public 
nuisances was that they promote gambling and speculation so 
that great sums are obtained fraudulently from servants, 
children, and unwary persons to the great impoverishment and 
utter ruin of many families. In India, Act V of 1844 was. 
enacted on these lines. The relevant provisions are as follows: 

“ Whereas great mischief has been found to result from the existence of 
Lotteries : 


(1) Itis hereby enacted, that in the Territories subject to the Govern- 
ment of the East India Company, all lotteries not authorised by Government, 
shall, from and after the 3lst day of March, 1844, be deemed, and are hereby 
declared common and public nuisances and against law. 


(ii) And itis hereby enacted, that from and after the day aforesaid, no- 
persons shall, in the said Territories, publicly or privately, keep any office or 
place for the purpose of drawing any lottery not authorised by Government, 
or shall have any such lottery drawn, or shall knowingly suffer any such 
lottery or to.be drawn in his or her houses, and any person so offending shall 
for every such offence, upon conviction before a Justice of the Peace, or 
Magistrate, be punished by fine not exceeding 5,000 rupees.” 


Their Lordships Scotland, C. J. and Frere, J. in Kamakshi: 
Achari v. Appavu Pillai’ in pronouncing that a certain transac- 
tion is not a lottery within the meaning of the said Act observe 
as follows page 450: 

“ There is in this, we think, nothing of that risk, speculation, and gaming 
which make ordinary lotteries a common and public nuisance, and which it 
was the policy and intention of the Act in question to provide against”. 

A kuri is a well-known institution in Sourthern India for 
at least nearly a century. As held by Phillips, J,, Sankunny 
y. Ikkora Kiriti? “a kuri as ordinarily conducted does not 
amount to a lottery”. It is often resorted to for promoting 
thrift and co-operation and for various beneficial purposes. In 





1. (1863) 1 M.H.C.R. 448. i 2. (1919) M.W.N, 570. 
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the language of the learned Judges of Saddar Adhalat Dewani 
“ it is provident and a beneficial arrangement ”. The class of 
chit funds to which Their Lordships were referring in the 
above cases consisted in a number of people agreeing to 
contribute monthly sums for a specified number of months 
and each in his turn, as determined by lot taking the whole of 
the money subscribed in a month. The persons who draw 
sums execute a bond for the amount which will have to be 
subscribed less the amount already subscribed. In a scheme 
like this certain persons get the use of a lump sum early and 
others later. If the question of interest on the amounts 
subscribed is taken into consideration, there is a certain 
amount of inequality of benefit and consequent advantage 
gained at the expense of others by those who receive the sum 
early and thus there is a prize gained by some which is 
made the matter of chance. But this loss of interest by some 
or gain of interest by others by itself will not constitute -the 
transaction a lottery as the return of their contributions is not 
made a matter of chance. Both in the Saddar Dewani decision 
and in Kamakshi Achari v. Appavu Pillai1, their Lordships 
held such a transaction will not amount to a lottery. It is well 
worth quoting the reasons on which the conclusion was arrived 
at: 


“(i) Ithasin itno element of chance or risk, the monies paid by each 
subscriber being eventually returned to him Atyangar Kone v. Vidoomada 
Kone”. 

(ii) Lotteries ordinarily understood are games of chance in which the 
event of either gain or loss of the absolute right to a prize or prizes by the 
persons concerned, is made wholly dependent upon the drawing or casting 
of lots, and the necessary effect of which is to beget a spirit of speculation 
and gaming that is often productive of serious evils. Iż is to lotteries of 
this description that the Act, we think, must be construed to apply when 
declaring ‘them to be common and public nuisances and against law’ and as 
such providing for their suppression. Here no such lottery appears to have 
taken place... , . . . and neither the right of the 
subscribers to the relurn of their contributions, nor io a loan of the fund is 
made a matter of risk or speculation. No loss appears to be necessarily 
hazarded, nor any gain made a matter of chance”. (Kamakshi Achari v, 
Appavu Piilai).* 


The interpretation of lottery in Act IV of 1844 by these 
two decisions was accepted by the legislature and with the 


knowledge of that interpretation the Indian Penal Code, was 
amended by Act XXVII of 1870, S. 10, by enacting S. 294-A 





1. (1863) 1 M.H.C.R. 448. 2. (1858) Sudder Dewani Adalat 83. 


F. B. 


Sesha Aiyar 


v. 
Krishna 
Aiyar. 
Venkata- 
ramana 
Rao, J. 


F.B. 
Sesha Aiyar 
v 


Krishna 
Aiyar. 
Venkata- 
ramana 


Rao, J. 


70 THE MADRAS LAW JOURNAL REPORTS. [voL. 


which it may be observed is more restricted in scope than that 
of Act V of 1844. Even after the introduction of that section, 
in Vasudeva Nambudri v. Mammod1 a kuri of the above kind 
was held not to be a lottery and Their Lordships observe: 

“ The law as laid down in Kamakshi Achari v. Appavu Pillai? has been 
followed without question for thirty-five years. The introduction of S. 294-A 
into the Indian Penal Code, makes no difference”. 

These decisions therefore clearly establish that where the 
dominant feature of the transaction was the promotion of 
mutual thrift and co-operation and the object is for a beneficial 
purpose and not for the purpose of gaming or speculation, the 
fact that certain matters are determined by lot will not 
constitute it a lottery and that risk of loss is a necessary 
element. In this connection it will be necessary to note how 
English Lawyers viewed a transaction like this. In Halsbury’s 
Laws of England, Vol. 15, S. 929 it is stated thus: — 

“Tt seems that the substantial object of the whole scheme will be looked 
at in order to ascertain whether it is a lottery. Where the scheme has for its 
object the carrying on of a legitimate business, the fact that it provides for 
the distribution of its profits in certain events by lot will not vitiate the 
scheme”. 

For this proposition reliance has been placed on the 
decision in Wallingford v, Mutual Society’. In that case there 
was a formation of a Mutual Society the declared object of 
which was to accumulate capital by means of monthy subscrip- 
tions from members, to advance such capital to the members 
in rotation, to secure payment of such advances by taking 
over and holding real or other securities and ultimately to 
divide among the members all the profits that had been made. 
The mode of operation was this: to obtain subscriptions from 
members, to advance them money on interest upon certificates 
of appropriation. By Art. 27 it was declared that appropria- 


- tions shall be allotted in two ways, the first and every fourth 


one thereafter, by drawing free of any premium or interest, 
while those intermediate shall be allotted to the member or 
members tendering the highest premium for the same respec- 
tively. All appropriations were to be repaid by equal quarterly 
payments extending over 20 years from the advance. It was 
urged in that case that the constitution of the society itself was 





1. (1898) LL.R. 22 Mad. 212. 2. (1863) 1 M.H.C.R. 448. 
3. (1880) 5 A. C. 685. 
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illegal, as its promised benefits were to be given to the members 
by drawings, which made the society illegal under the Lottery 
Acts. Their Lordships had no hesitation in repelling the 
contention. Referring to the Lottery Acts, Lord Selborne 
observed as follows: 


“ One of those acts plainly on the face of its recitals (the enacting part 
not departing from those recitals,) had reference to gambling transactions 
only; and in my judgment this was not a gambling transaction, within- the 
meaning of that Act”. 


Thus it will be seen in this case there was a prize obtained 
by some of the subscribers at the expense of the others. That 
prize was determined by chance. There was consideration 
paid for that chance. Still it was not characterised as a lottery 
because the dominant feature of the scheme was that it was 
not a gambling transaction. It has therefore in every case to 
be considered before a scheme can be pronounced to be a 
lottery what is the dominant feature of the transaction. In 
Shanmuga Mudaliar v. Kumarasami Mudalii their Lordships 
refused to condemn a transaction of the description in this 
suit as a lottery. His Lordship Venkatasubba Rao, J: 
observed at page 669: 

“Though it may be said that it is the small element of chance that tempts 
some to join the fund, the dominant feature of the transaction is that it 
enables a large number to gradually lay by money and receive their savings 
in a lump sum and the scheme is ini their case an incentive to thrift”. 

To a similar effect Ramesam, J., says at page 664. A 
- reference to the case of Sykes v. Beadon2 will be necessary in 
this connection because that case has been relied on in two 
later Madras cases Universal Muiual Aid & Poor Houses 
Association Lid. v. Thoppa Naidus and In re, The Udumalpet 
Nidhi Lid.4 for the conclusion they arrive at in describing a 
transaction like this asa lottery. Jessel M. R. in that case 
characterised an association similar to the one in Wallingford 
case5 as an illegal association. The main question in that case 
was whether the association was formed for the acquisition of 
gain and therefore ought to have been registered under the 
Companies Act of 1862. The learned Judge was of opinion 
that it was such an association and not having been registered 
is illegal and he ventured to remark that it would also offend 
the Lottery Act. The decision in Wallingford case5 was given 
on the 8th June, 1880. The Ba identical with that which 

“1. (1925) LLA R. 48 Mad. 661. * (1879) 11 Ch D. ino. 


1932) I.L.R. 56 Mad. “56-63 M.L.J. 5 
4. (1934) LL.R. 57 Mad. 844=67-M.L.J. 445. - 5. (41880) 5A. c 685, 
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arose in Sykes v. Beadon! came up in the Court of Appeal for 
decision on the 16th July, 1880 in Smith v. Anderson®. ln 
that case shares in a number of submarine telegraph companies 
of the aggregate nominal amount of £400,000 were purchased 
by subscription and vested in trustees. Each subscriber 
received for every £90 subscribed a certificate for the nominal 
amount of £100 and a deferred coupon for one 4200th part of 
the funds, the number of certificates being 4200 and the 
profits therefrom were to he divided in a certain manner stated 
therein. There was provision for redemption of certificates 
by purchase. There was also provision for redemption ina 
certain event by a drawing of the certificates which entitled 
the recipient of that certificate to particular benefits i.e, gain 
of £30 per share. It was contended in that case that the 
object of the association being for the acquisition of gain and 
that the drawing of the certificates for purchase by lot wasa 
lottery. Chitty Q.C. who appeared for the association in that 
case met the argument relating to lottery by saying “All argu- 
ment that this case is within the Lottery Acts is precluded by 
the decision of the House of Lords in Wallingford v. Mutual 
Society”8. Their Lordships in the Court of appeal reversed 
the judgment of Sir George Jessel M. R. holding that the 
association was not for the purpose of gain within the meaning 
of the Companies Act, that: : 

“ If there is any business at all itis to be carried on by the trustees. 
Whatever is to be done is to be done by the trustees—persons who have no 
mutual rights and obligations do not constitute an association because they 
happen to have a common interest or several interests in something which is 
to be divided between them”. 

The learned Judges did not deem it necessary to deal with 
the question of lottery apparently owing to the decision of the 
House of Lords. The transaction could have been condemned 
as a lottery if the dictum of Sir George Jessel M. R. in Sykes 
v. Beadon! was applied. It would appear from Chitty on 
Contracts, 16th Edn. that the authority in Sykes v, Beadon? is 
not of much weight having regard to the decision of the House 
of Lords (p. 748). In the latest Edition in the body of the 
book the result of the decision in Wallingford Casei is stated 
and no reference is made to Sykes v. Beadon! except in the 
foot-notes. 





1, (1879) 11 Ch. D. 170. 2. (1880) 15 Ch. D, 247: 
he 3. (1880) 5 A.C. 685, 
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its dominant feature is to 

Pot the temple and not gaming or 

ect is stated in R. 3. 

erms and the object of the Kuri,—The object 
kuri is: 

“to create a special fund for the temple and as the expenses of the fund 

are increasing year by year, and as there is no fund from which these expen- 


ses could be met to create a fund for’ the purpose so that such expenses may 
be met in future without any default”. 


No one will deny that it was a legitimate object and such 
schemes are now generally being resorted to for such purposes. 
If the chit funds of the nature described in Kamakshi Achari 
v. Appavu Pillai! and Vasudevan Nambudri v. Mammod2 
are legitimate transactions on the ground that their object 
was to promote thrift, prudence and co-operation it is not 
possible to see why this transaction should be viewed differently. 
Here also everybody gets a lump sum of Rs. 150 just as in 
those chit funds everybody got the amount which he subscribed. 
The fact that some of them got more and that could probably 
have been an inducement for people to subscribe does not 
detract from the legitimate object of the transaction, namely, 
to provide for a charitable object and to get a lump sum at the 
end of a prescribed number of months. 


Taking the various elements which go to constitute a 
lottery the mere obtaining of a prize by chance will not do. 
There must be consideration paid or promised, because it has 
been held in Willis v. Young and Stembridge’ that an absolutely 
free and gratuitous distribution of chances, none of which has 
been paid for, would not be a lottery. It will thus be seen that 
the combination of a prize, chance and gain would not be 

~ enough. That which is essential therefore is consideration 
paid or promised because it is only then that the fourth element 
of risk or loss comes in. If there is no consideration there can 
be no question of gain or loss, Every one of the English cases 
on which reliance is placed tends undoubtedly to establish this. 
As rightly observed in Halsbury, Vol. 15, p. 525 foot note (f): 


“In spite of the fact that the Courts have adopted as a definition the 
‘description of a lottery given above, in which the gambling element is not 
mentioned, (a lottery has been described as a scheme for distributing prize by 
lot or chance), there is no reported case in which the element has been 


1. (1863) 1 M.H.C.R. 448. 2. (1898) I.L.R. 22 Mad. 212, 
3. (1907) 1 K.B. 448 at 455. 
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wholly absent. Indeed, the Cour 
presence”, 


In Taylor v. Smeiten! a packe 
was sold at 2 s. 6d. a packet. In each packe 
entitling the purchaser to a prize. Hawkins, J., wh 
the leading judgment in that case having stated the definit 
given in Webster’s dictionary of lottery to be a distribution of 
prizes by lot or chance proceeded to consider what the nature 
of the transaction was upon which he was asked to pronounce 
an opinion. If he had merely decided on Webster’s definition 
according to which only two elements are required, a prize and 
a chance, there was no need to do so as he had done. It was 
conceded in that case that the tea was good and worth the 
money. But he refused to accept that concession and proceeded 
to observe: ` 

“ Although it was admitted by the respondent that the tea was good and 
worth all the money, itis impossible to suppose that the aggregate prices 
charged and obtained for the packages did not include the aggregate prices 
of the tea and the prizes. Nor canit be doubted that in buying a package, 


the purchaser treated and considered it as a purchase of the tea and the 
coupon, whatever its value might turn out to be”. 


Therefore in so far ashe lost the prize he has lost so 
much of the consideration that went in for it. 

In Hall v. McWilliam? in an issue of an evening newspaper, 
worth ‘a half-penny, a prize was offered to. every purchaser of 
it. Bigham, J., observed as follows: 


“Tt is said that in some way or another no chance is sold because the one 
half-penny that is given for the newspaper is said to be exhausted by the 
receipt of the newspaper by the person who pays the half-penny. That is not 
accurate. What the person who buys this newspaper gets for his half-penny 
is not the mere newspaper, but the chance as well. The two things—the 
newspaper and the chance—are sold together”. 

“In Kerslake v. Knight3 this aspect is much more neatly 
put by the Chief Justice Lord Hewart. It is also a case of a 
sale of newspaper with a prize. He observes: 

“I think that the purchaser brought for one undivided price an article 
and a chance. The ticket was just as much bought as if it had been priced 
separately”. 

In Willis v. Young and Stembridge4, medals were 
distributed by the proprietor of the Weekly Telegraph. 
Darling, J., observed: 











f 1. (1883) 11 Q.B. 207. 
_ 2, (1901) 85 L.T. 239. 3. (1925) 133 L. T. R. 606, 
4, (1907) 1 K.B, 448 at 455. 
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-> oy the general body of purchasers 

. purchaser may not pay for his chance”. 

_.. arket! tickets bearing four different numbers 

~-wuid for 6d. each upon the terms that the purchaser 

of the ticket bearing a number to be subsequently drawn by an 

independent person would be entitled to a bicyle as a prize. 

The bicyle in this case was presented as a gift by a firm of 

cycle manufacturers for the purpose of advertisement. The 

ground on which this transaction was held to be a lottery is 

thus stated by Ridley, J.: 2 | 

“Tam unable to see how the fact that no part of the money which was 

paid for tickets went for the purchase of the prize, which was presented by 

the Cycle Company, makes any difference. I think a lottery is held whenever 

there is a sale of tickets which gives the holders of them the chance of 

winning a prize. Itis selling a chance where one ticket, by chance, entitles 
the holder to a prize”. 

This again emphasises the necessity of a consideration. It 
is unnecessary to multiply cases because every one of the cases 
when examined established the necessity of a loss as an 
element in determining whether the transaction is a lottery or 
not. 


Coming to Indian Cases I have already shown that in the 
two cases decided under Act V of 1844, ‘risk’ was considered 
an element of lottery and the same interpretation must be 
placed on the said word in Act XXVII of 1870 and it was 
accordingly done in cases since the Act was enacted. In 
In re, Doraisami Mudaly and another2, atransaction similar to 
the one in suit was held to be a lottery on the ground that all 
those who did not get prize would get back the prize without 
any interest. The learned Judges observe: 

“ As the prize winner thereafter ceases to be a subscriber to the fund, it 
must necessarily follow that the rest out of whose subscription the prize has 
been paid and also continue to be subscribers, are the losers”. 

They can only be losers by reason of their failure to get 
interest because everybody gets his subscription back. This 
case shows that the loss is an element which is insisted on. 
See also Sankunni v. Ikkorakirtti3. In Veeranan Ambalam v. 
Ayyachami Ambalam4 this aspect of the loss is well brought 
out. 
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Spencer, J., observes: 
“In the present chit transaction, ou 
losers of interest on their money deposited with th 
Madhavan Nair, J.. observes on page 797: 


“Ihave already shown how the subscribers’ gain is made a matter of 
chance. As regards the loss, the plaintiff, no doubt gets back the entire 
capital which he has subscribed. In one sense, therefore, it is true that the 
transaction involves no loss in any event to the plaintiff as he is to have his 
money returned to him but he loses his interest’. 


Leaving aside the question which I shall presently consider 
how far loss of interest is a hazard of loss for the purpose of 
lottery. It is absolutely clear that every decision, English and 
Indian, regards the risk of loss a necessary element of lottery. 
It may be that in some cases it is difficult to estimate the loss, 
as in tea or sweatmeat packet cases or newspaper cases or the 
musical entertainment cases where you cannot allocate how 
much was paid for chance and how much for the purchase of 
tea or newspaper or the entertainment, still the Courts are at 
pains to discover a loss, call such a loss what you will, notional 
or hypothetical. It is a fallacy to consider the case from the 
point of view of gain only. Where there is gain to one there 
is necessary loss to another. The gain cannot be separated 
from the corresponding loss. 

Venkatasubba Rao, J, if I may say so with respect, 
approaches the question from the correct stand point when 
in Shanmugha Mudali v; Kumaraswami Mudalil on page 664 
he observes: 


“ The element, therefore that is generally present in a lottery or wagering 
transaction, viz., that loss i is occasioned to one or more does not exist in this 
transaction”. 


It is necessary now to consider whether loss of interest to 
some of the subscribers can be considered a-hazard of loss to 
constitute the transaction a lottery. The view taken in 
Shanmugha Mudali v. Kumaraswami Mudalil was that it 
was not but in Veeranan Ambalam v. Ayyachi Ambalam2, 
Spencer, J. and Madhavan Nair, J., held it was. In so holding 
they relied’ upon the judgment of Richards v. Starck3. The 
scheme therein is thus described by Channell, J.: 


“ A person who desires to participate in the scheme deposits a sum of 
money, whether £5 or £10 or some multiple thereof, with the defendant, who 
is to be at liberty to speculate with it on the Stock Exchange in certain 


A PT 


1. (1925) LLR. 48 Mad. 661. 2. (1925) 49 M.L.J. 791 at 794. 
3. (1911) 1 K.B. 296, 
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must have been appropriated for the purpose. The juxta- 
position of the ‘office’ with the ‘place’ connotes that ‘keep’ 
implies control. In this case the place of drawing is the 
portico of the temple and it has not been shown that the 
defendants had any control over it. In fact the finding is that 
the defendants did not keep a place within the meaning of the 
section. Even assuming that the defendants are guilty of an 
offence under the first part of the section, the subscribers can 
in no event be guilty ‘of it or an abetment of it. They were 
in no sense keeping a place for the purpose of drawing. 
Subscribing moneys for the maintenance of a lottery is not the 
same as keeping a place for the drawing of a lottery. 

Again though the promoters may be guilty of a publica- 
tion under the second clause of the section 294-A, subscribers 
can in no sense be guilty. 

The next question is whether the plaintiff is entitled to 
recover the subscriptions paid by him. It is contended by 
Mr. T. M. Krishnaswami Aiyar that the plaintiff having been 
a party to an illegal contract and the illegal purposes having 
been substantially carried out is disentitled from getting any 
relief. Strong reliance is placed on the decision in Pether- 
permal Chetty v. Muniandy Servaii. There is no doubt 
that the general rule is that no person can claim any right or 
remedy on the basis or ground that he has been a party to an 
illegal contract and as the illegal contract is an essential consti- 
tuent of the cause of action, he cannot succeed. In English 
law there are well-recognised exceptions to this rule and one of 
them is where the contracting parties are not in pari delicto: 


“the offence of one of them so far exceeds that of the other as to 
make it just and reasonable that the other should be entitled not indeed to 
enforce the contract but to obtain in some measure or form restitutio in 
integrum in respect of acts of performance done by him in favour of the 
more guilty party”. 

It is in virtue of this principle that relief has been given 
in cases where contracts or transactions are probibited by posi- 
tive statutes for the sake of protecting one set of men from 
another set of men. Under this protected class come the 
subscribers to a lottery declared illegal under the Lottery Acts 
of England. (Vide Preamble to 42 Geo. ITI already referred 
to.) The Indian Enactments, Act V of 1844 and S. 294-A of 
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the Indian Penal Code are-based on the same policy. The 
relief has been given though the transaction has been finished 
and completed. (See Browning v. Morrisi and Barclay v. 
Pearson? and Chitty on Contracts 18th Ed. p. 786.) This 
principle has been embodied in S. 84 of the Trusts Act which 
mentions three classes of cases, namely (1) where the illegal 
purpose is not carried into execution (2) where the transferor 
is not as guilty as the transferee (3).where the effect of 
permitting the transferee to retain the property might 
be to defeat the provisions of any law. Petherpermal Chetty v. 
Muniyandi Servais would come within the first class of cases. 
The suit transaction would come within the second class of 
cases. There is also another recognised exception in English 
Law to the rule of turpis causa in cases where there exists 
between the parties the relation of trustee and beneficiary and 
a trustee holds on behalf of his beneficiary all the moneys he 
receives in his capacity as trustee. The law will not permit 
him to keep them for himself on the plea of illegality in the 
transaction, in which they were received: 

“In such cases public policy requires that the rule of turpis causa shall 


be executed in favour of the more important and imperative rule that agents 
and trustees must faithfully perform the duties of their office”. 


‘Iam inclimed to think that: the third class of cases men- 
tioned in-S. 84+ would cover cases like this and the suit trans- 
action might also fall under it. In Veeranan Ambalam v. 
Ayyachi Ambalam4 and in the judgment of Odgers, J., 
Nagappa Pillai v. Arunachalam Chetty® S. 84 of the Trusts 
Act is not adverted to, nor the well-recognised exceptions in 
English Law considered. Iam therefore of opinion that the 
plaintiff is clearly entitled to get back the subscription paid-by 
him. 


“The last argument of Mr, T. M. Krishnaswami Aiyar is 
that in any event his client cannot be made personally liable. 
He based his argument on Cl. 13 of the regulations of the 
Kuri. From a reading of the regulations of the Kuri there is 
nothing to exclude the personal liability of the defendants and 
Cl. 13 only confers an additional security on the moneys of 
the Kuri. l 


1. (1718) 2 Cooper 790; 28 E.R. 1363 l 2. (1893) 2 Ch. 154 at 164. 
3. (1908) I.L.R. 35 Cal. 551 at 559: L.R. 35 I,A. 98: 18 M.L.J. 277 (P. C.). 
. 4, (1925) 49 M.L.J- 791. 5. oap 47 M.L.J. 876. 
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In the result the petition fails and I concur with my 
learned brothers in dismissing the revision petition with costs. 


Lakshmana Rao, J.—I agree that the petition should be 
dismissed with costs, and in my opinion the crucial test is 
whether or not the chance of winning a prize by lot enters 
into the bargain. If it does the subscribers would necessarily 
be risking something, and it is not essential that the fund out 
of which the prizes are provided should consist only or at all, 


of sums contributed by them. That every one of them would | 


in any event obtain full value for his subscription would not 
prevent the scheme from being a lottery and it is only when 
the chances of a prize are obtained wholly gratuitously that 
the scheme would not be a lottery. Viewed in this light the 
scheme under consideration is clearly a lottery, and publication 
of relative proposals by the defendants, the promoters, was not 
seriously disputed. The drawing was according to Cl. (9) of 
Ex. I (a), the kuri regulations, to take place at the temple 
premises at 8 a.m. on the 25th of every month and the evid- 
ence is that it took place accordingly in the portico of the 
temple till the discontinuance of the kuri after 45 drawings. 
There was thus a habitual and regular user of the portico for 
drawing the lottery and this in my opinion amounts to keeping 
a place for the purpose of drawing the lottery, within the 
«meaning of S. 294-A of the Indian Penal Code. The Promo- 
ters would therefore be guilty under both clauses of S. 294-A 
of the Indian Penal Code, but lottery per se is not an offence 
nor was it suggested that the subscribers were parties or 
privies to the publication of the relative proposals. They had 
no control whatever over the place of drawing and it is impos- 
sible to hold that by purchasing tickets they intentionally aided 
the keeping of a place for the purpose of drawing a lottery. 
They would not therefore be guilty of any offence and the 
object of S. 294-A of the Indian Penal Code was undoubtedly 
to save people from the effects of unauthorised lotteries. If 
so the subscribers would be a protected class and the principle 
of “in pari delicto’ cannot be invoked. Even otherwise the 
the delictum in ‘such cases would not be at par and the second 
part of S. 84 of the Indian Trusts Act which requires 
the transferee of property for an illegal purpose to hold 
it for the benefit of the transferor who is not as guilty as 
himself would be applicable. The .subscribers would- in this 
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view be entitled to recover what was actually paid by them 
and Cl. (13) of Ex. I (a), the kuri regulations, does not 
exclude the personal liability of the promoters. 

K. C. ———_ Petition Dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


' Present :—Lorp THANKERTON, SIR LANCELOT SANDERSON 
AND SIR GEORGE RANKIN, 


Devendra Prasad Sukul and others .. Appellanis* 
v. 
Surendra Prasad Sukul and another .. Respondents, 


Contrac of Sale—Construction—Consideration—Failure to pay within 
time fixed—Relief to the purchaser—Transfer of Property—Superadded con- 
dition—Transfer of Property Aci (IV of 1882), 5. 31. 


Section 31 of the Transfer of Property Act merely declares that a 

limitation upon a condition subsequent is a lawful method of grant, and 
there is nothing in the section to exclude the right of the Court to give relief 
toa purchaser who fails to make payment of the purchase price, or part 
thereof, by the date agreed upon on the contract of sale. Illustration (b) is 
anexample of a completed transfer subsequently resolved; the interest has 
already been created, but itis thereafter defeated. 
_ Bya Registered sale deed dated 15th July, 1925, the plaintiff sold the 
suit property to. defendants for a consideration of Rs. 31,000 of which 
Rs. 1,927-13-0 was paid in cash. The balance of the purchase money was to 
be retained by the purchaser, in order to clear off a mortgage held on the 
property by plaintiffs creditors under a simple mortgage dated 23rd June , 
1923; and it was expressed to be the amount due for” principal and 
interest on the mortgage to the creditors on the date the sale deed was 
executed. The salè deed provided that “If owing to the negligence on the 
part of the aforesaid vendees the dues of the aforesaid creditors be not 
satisfied by the 30th December, 1925, and the consideration money remained 
with them, then on expiry of the aforesaid date, this sale deed shall stand 
cancelled null and void”. The deed stated also that the vendor had received 
the. entire consideration money. Of the balance of Rs. 29,072-3-0 only 
Rs. 10,000 was paid within the time specified in the deed. Plaintiff brought 
a suit fora declaration that the sale deéd was null and void and for posses- 
sión of the property.. Whilst the suit was pending, the defendants paid off 
‘tbe balance of Rs, 19,072-3-0 to the creditors, a delay of 9 months having 
taken place in payment. 

-Held, (1) that time was not of the essence of the contract, 

- (2) that, the statement in the sale deed that the vendor had already 
‘received the’ entire consideration money could not be taken literally so as to 
contradict the clear fact that the balance of the price had not been paid to 
the:vendor himself, but was to be paid thereafter to his creditors by the date 
„prescribed, avd 





. * P. C. Appeal No. 36 of 1932, ist N ber, 1935. 
v Patna Appeal No. 18 of 1931. SART 
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(3) that, the contract of sale and the act of transfer were embodied in 
the same deed; and the clause as to cancellation on failure to satisfy the 
dues of the creditor by 30th December, 1925, did not constitute a superadded 
condition within the meaning of S. 31 ofthe Transfer of Property Act, and 
the clause was to be regarded as an integral condition of the contract of sale 
providing the date for completion of the contract by satisfaction of the 
balance of the contract price. 


Appeal dismissed. Decree of the High Court (Khaja Mohammad Noor 
and Scroope, JJ.), affirmed. 

P. C. Appeal No. 36 of 1932, from a judgment and 
decree of the High Court of Patna, dated 13th April 1933, 
reversing a judgment and decree of the Additional Subordinate 
Judge of Darbhanga, dated 16th July 1928. 

J. M. Pringle for appellants-The Courts in India iage 
found that failure to pay the mortgage-debt on the 30th 
December, 1925, was due to respondent’s default. The defeasance 
clause in the sale-deed thereupon became operative. The sale deed 
provides (1) that the appellants hoped to obtain remission from 
the full sum due on the strict letter of the bond, (2) that the 
chances and amount of remission depended on prompt payment to 
the mortgagees of principal and interest, (3) that any remission 
eventually obtained was to enure to the benefit of the appellants 
alone, and (4) that in order to effectuate prompt payment by the 
respondents the terms of the sale deed made the respondents 
responsible for interest and compound interest falling due after its 
execution and made the sale defeasible on the non-discharge of 
the bond by the date fixed therein, The defeasance clause is 
recognised as valid by S. 31 of the Transfer of Property Act. It 
was a question of title and not of contract. 

A M. Dunne, K.C. and Colombos for respondents.—The 
date of payment referred to in the sale deed was not of the 
essence of the contract. It was only intended to. enforce 
the prompt payment of the money as was clear from the surround- 
ing circumstances and the evidence and from the terms of the 
deed itself. The sale was complete and failure to pay part of the 
consideration on a date mentioned would not entitle the plaintiffs 
to cance! the sale deed. In fact the entire consideration was paid. 
S. 31 of the Transfer of Property Act does not apply to a sale. 
The sale- which is the subject matter of the contract in this suit 
does not create an interest within the meaning of that section. 

Their Lordships’ Judgment was delivered by 

Lorp THANKERTON.—This is an appeal against the judg- 
ment and decree of the High Court of Judicature at Patna 
dated the 13th April, 1931, which reversed the judgment and 
decree of the Additional Subordinate Judge of WE Aa 
dated the 16th July, 1928. 
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The appellants constitute a joint Hindu family, and on 
the 23rd June, 1923, appellant No. 1 as manager executed a 
mortgage bond in favour of certain persons to secure the 
repayment of Rs. 23,000. Most of the property mortgaged 
was joint family property, but some of it was the exclusive 
property of appellant No. 1. 

In 1925, in order to discharge this mortgage, the appellants 
sold part of the mortgaged property which belonged to appel- 
lant No. 1 to the respondents by a registered kobala or sale 
deed dated the 15th July, 1925. The relevant passages of the 
sale deed, which was executed by appellant No. 1, with the 
other appellants as consenting parties, are as follows :— 


“Under account up to this day Rs. 29,072-3-0 principal with interest, and 
compound interest due under the mortgage bond, dated 23rd June, 1923, is 
duly payable to Dhanulal and Bhonulal Chaudhry, the creditors. The 
aforesaid creditors are ready to institute a suit and if they do soa great loss 
isexpected. Besides (interest) is also increasing day by day. Hence I, the 
executant No. 1 have settled to sell one-six share of some of the mouzas 

; which exclusively belongs to me to Babu Surendra Prasad Sukul 
and Babu Rajendra Prasad Sukul. I have already received the adequate, 
consideration money and hence itis necessary to execute a sale deed. We 


therefore, . . . . absolutely sell 2 annas 13 gandas 1 kauri 1 karant 
pohkta share in mauza Neori. . . . for a sum of Rs. 31,000. . . `. to 
Surendra Prasad Sukul and Babu Rajendra Prasad Sukul, | . . I have 


received the entire consideration money in manner following, viz. Ihave 


kept Rs. 29,072-3-0 in deposit with the said vendees for payment of the dues 


of the creditors aforesaid. and having received the remaining Rs. 1,927-13-0 in 
cash in one lump sum from the said vendees I have applied the same towards 
meeting the necessary expenses. The said vendees should go with me the 
executant No. 1 to the aforesaid creditors Dhanu Lal Chowdhry and Bhonu 
Lal Chowdhry with the money deposited with him (them) and I the executant 
No. 1 shall réquest the aforesaid creditor (creditors) for remission of 
reasonable amount of interest and compound interest and the vendees afore- 
said shall pay the amount which will be found due to the aforesaid creditors 
after deducting remission of interest and compound interest granted by them, 
out of the consideration money deposited with them, and, after taking back 
the mortgage bond, dated the 23rd June, 1923, should keep the same with 
themselves as a proof of payment of the consideration money. If on deduc- 
tion of the amount remitted from the dues of the aforesaid creditors, the 
vendees have on an adjustment of account to pay the said creditors less than 
the amount of consideration money deposited, then they the vendees shall at 
once pay me the executant No. 1 the surplus amount of the consideration 
money deposited with them left after payment of the dues of the aforesaid 
creditors on taking a receipt therefor signed by me. It may be noted that the 
payment of interest and compound interest which may be payab'e to the 
aforesaid creditors owing (to) the non-payment of consideration money shall 
concern the vendees. If owing to the negligence on the part of the aforesaid 
vendees the dues of the afotesaid creditors be not satisfied by the 30th 
December, 1925, and the consideration money remain with them, then on 
expiry of the aforesaid date, this sale deed shall stand cancelled null and void 


LXX] THE MADRAS LAW JOURNAL REPORTS. 85 


and Rs. 1,927 an. 13 which I the executant No. 1 have just now received in 
cash shall become forfeited. Now we, the executants after having executed 
this sale deed, put the aforesaid vendees in possession’of the vended property”. 


The respondents, who were the vendees, obtained posses- 
sion of the property and still remain in possession. 

On the 15th October, 1925, the respondents paid Rs. 10,000 
to the creditors in part discharge of principal and interest, but 
they made no further payment prior to the institution of the 
present suit by the appellants on the 16th August, 1926, which 
‘arose out of the respondents’ application in May 1926, to have 
mutation of their names on the collector’s register. Despite 
the objections of appellant No. 1, the deputy collector, on the 
14th August, had given the respondents one month within 
which to pay up the balance of the creditors’ dues. On the 
14th September, following the respondents paid Rs. 22,131 the 
final balance due to the creditors, and on the 18th September, 
1926, the deputy collector allowed mutation. 

In the suit the appellants seek a declaration that the 
sale deed of the 15th July, 1925, has become cancelled and 
null and void and that the respondents have ceased to have 
any right or title thereunder, and a decree for recovery of 
possession of the property. They also ask for a decree for 
Rs. 1,600 for interest and compound interest and for mesne 
profits. 
The main question turns on the failure of the respondents 
to pay the whole dues of the creditors by the 30th December, 
1925. In view of the concurrent finding of the Courts below, 
it must be taken that the appellants were not responsible for 
this failure. The appellants maintain, in the first place, that 
the clause in the sale deed as to cancellation on failure to 
satisfy the dues of the creditors by the 30th December, 1925, 
constituted a superadded condition within the meaning of S. 31 
of the Transfer of Property Act, and that, on its breach, the 
rights of the respondents automatically ceased; that it was a 
question of title and not of contract, and therefore no question 
arose as to whether time was of the essence of the contract, or 
of relief from the failure to comply with the condition. 
Alternatively, the appellants maintained that time was of the 
essence of the contract, and that no relief should be given by 
the Court. The respondents dispute both these contentions. 

The Subordinate Judge did not refer to the first conten- 
tion of the appellants but he held that time was of the essence 
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of.the contract and he gave the appellants the declaration that 
the sale deed was null and void, and awarded them possession 
on refunding to the respondents within two months the sum 
of Rs. 29,072, and he held as forfeited the sum of 
Rs. 1.927-13-0 originally paid to the appellants: He rejected 
the appellants’ claim to mesne profts and interest. It appears 
that between. the delivery of the judgment on the 16th July, 
1928, and the issue of the formal decree on the 30th July, ihe 
appellants deposited the sum of Rs. 29,072 in Court. 


. This judgment was reversed by the High Court, on appeal, 
on the view that the sale was not a conditional one, and that 
time was not of the essence of the contract. By the decree the 
present appellants’ suit for cancellation was dismissed, but 
they were held entitled to recover a sum of Rs. 1,621-2-0 with 
interest at 6 per cent. from the date of the decree as reasonable 
compensation for failure to complete the bargain by the date 
fixed, which the respondents’ advocate had expressed willing- 
ness to pay. 


Section 31 of the Transfer of Property Act provides 
that, subject to the provisions of S. 12 which is not material 
to the present question, on a transfer of property “an interest 
therein may be created with the -condition superadded that it 
shall cease to exist in case a specified uncertain event shall 
happen, or in case a specified uncertain event shall not happen. 


Illustration (b) is as follows, “4 transfers a farm to B, 


provided that, if B shall not go to England within three years 
after the date of transfer, his interest in the farm shall cease. 
B does not go to England wita the term prescribed. His 
‘interest in the farm ceases.” This is an example of a comple- 


ted transfer subsequently resolved. The interest has already 


been created, but it is thereafter defeated. 

In. the present case the contract of sale and the act of 
transfer are embodied in the same deed. In their Lordships’ 
opinion, the clause in dispute is to be regarded as an integral 
condition of the contract of sale providing the date for com- 


‘pletion of ‘the contract by satisfaction of the balance of the 
‘contract price. The statement in the deed that the vendor has 


already received the entire consideration money cannot be 
taken literally so as to contradict the clear fact that the balance 


of the price had not been paid to the vendor himself, but was 
to be paid thereafter to his creditors by the date prescribed. In 
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the opinion of their Lordships there is nothing in S. 31, which 
merely declares that a limitation upon a condition subsequent 
is a lawful method of grant, to exclude the right of the Court 
to give relief to the purchaser who fails to make payment of 
the price, or part thereof, by the date agreed upon in thé 
contract of ‘sale. Their Lordships are therefore unable to 
accept the first contention of the appellants. © 

As regards the alternative contention of the appellants; 
their Lordships are not prepared to differ from the view of 
the learned Judges of the High Court that time was not of the 
essence of the contract. Any interest or compound interest 
accruing after the 15th July, 1925, fell to be borne by the 
respondents’ and there is no sufficient evidence of the loss of 
any remission by the creditors substantial enough, not only to 
cover such interest and compound interest up to the 30th 
December, 1925, but to provide a further balance available to 
the appellants. 

In the event of the rejection gi both their contentions, 
the appellants offered no argument against, the relief given by 
the High Court to the respondents, subject to payment ọf the 
compensation already referred to. l l 

Their Lordships are therefore of opinion that the decree 
of the High Court should be affirmed, and that the appeal 
should be dismissed with costs. Their’ Lordships will humbly 
advise His Majesty accordingly. 5, & 

Solicitor for appellants: Watkins and Hunter. 

Solicitors for respondents: Hy. S. L. Polak & Co. 

S.P. K. ' i Appeal dismissed. 

KC, ——-— a : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT MR. JUSTICE VARADACHARIAR, 


Muthayya Kone .. Petitioner* second 
v. Defendant) 
Rakappan Ambalam by authorised agent 
Perumal Ambalam and another .. Respondents 
(Plaintif and first 
.Defendant). 


Civil Procedure Code (V of 1908), O.20, R. 12 CI (e)—Decree for pos- 
session and past mesne profits—Liability of defendant for future mesne 
profits--Extent of. 
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Under ©. 20, R. 12, Cl. (c) of the Civil Procedure Code, when a person 
obtains a decree for possession of immoveable property the defendant would 
be answerable to the plaintif for mesne profits either until he delivers 
possession or relinquishes possession with notice to the decree-holder 
through the Court. Itisimmaterial that there is no direction in the decree 
itself as to future mesne profits. 

Petition"under S. 25 of Act IX of 1887, praytng the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Sivaganga in S. C. S. No. 173 of 1932 dated the 31st 
day of December, 1932. 

The following statement of facts is taken from the 
judgment of the lower Court :— | 

The second defendant and the father of the first defendant 
were cultivating the suit lands in Fasli 1328 under the plaintiff’s 
predecessors-in-title, to whom both the warams belonged, The 
plaintiff sued for possession of the lands in O. S. No. 70 of 1920, 
on the file of the Subordinate Judge’s Court, Sivaganga. The 
suit was decreed on 14th December, 1923, and the decree awarded 
mesne profits for fasli 1329. The second defendant filed A. S. 
No. 300 of 1924 against it to the District Court, Ramnad and 
obtained the following order for stay of execution pending the 
appeal :—‘The appellant is willing to deposit costs into Court. It 
appears the lower Court has awarded Rs. 105 for one year as 
mesne profits. Two years mesne profits Rs. 210 and costs should 
be deposited in Court in three weeks from this date. On this 
condition the stay order is made absolute. If the amount is not so 
paid. the decree mav be executed,” (Ex.C) The amount was 
dennsited as per this order. The appeal was finally dismissed on 
9th Fehrnarv, 1931, For mesne profits for certain faslis between 
1329 and 1338 two suits were filed and both of then were decreed. 
The second defendant now alleged that in Ex. T, the written 
statement filed hv him in one of these later suits, viz., O. S. 413/27 
he had stated that the plaintiff was at liberty to take possession of 
the land This suit was filed for mesne profits for faslis 1338 to 
1340. The defendant denied that he was in possession. 


V. Ramaswami Aiyar for petitioner. 

P. J. Kuppanna Rao for respondents. 

The Court delivered the following 

JUDGMENT.—On behalf of the petitioner Mr. Ramaswami 
Aiyar argues that his client was not in possession of the suit 
lands during the périod for which profits are claimed. But 
realising that that circumstance by itself will not suffice to 
exonerate the petitioner if, on account of the order obtained 
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by him, the plaintiff had been precluded from taking possession 
in execution of his decree, Mr. Ramaswami Aiyar goes further 
and says that in the written statement filed by his client in 
O.S. No. 413 of 1927 he had expressed his willingness that the 
plaintiff should take possession of the suit lands. 


The obstacle in the way of the plaintiff taking possession 
arose on account of a stay order obtained by the present peti- 
tioner pending the appeal in the District Court Ramnad (Vide 
Ex. C). The stay order was no doubt made conditional 
on the deposit of two years mesne profits, but it certainly does 
not mean that if the deposit was so made the stay order would 
enure only for a period of two years. It is an order staying 
execution of the decree for all the time that the appeal may 
be pending. 

The provisions of Cl. (c) of O. 20, R. 12 ofithe Code 
suggest that when a person obtains a decree for possession of 
immoveable property, the defendant would be answerable to 
the plaintiff for mesne profits either until he delivers up pos- 
session or relinquishes possession with notice to the decree- 
holder through the Court. It is immaterial that in the present 
case there was no direction in the decree itself as to future 
mesne profits; these provisions indicate the prima facte liability 
of a defendant in possession of immoveable property. That 
being the true legal position, I am not by any means sure 
whether a statement by the defendant in some other connection 
that he has no objection to the plaintiff taking possession will 
by itself suffice to get rid of the operation of a stay order or 
will amount to a relinquishment of possession in the sense 
contemplated by O. 20. R. 12 Civil Procedure Code. But this 
question really does not arise in this case because on examining 
the terms of Ex. I, the written statement relied on for this 
purpose, I do not find any expression of intention there or an 
offer that the plaintiff may take possession at least as from the 
date of that written statement. It merely contains an errone- 
ous statement of fact that no petition for stay had been filed 
so as to prevent the plaintiff from taking possession. 
Mr. Ramaswami Aiyar does not say that it is a correct state- 
ment. There was not even a suggestion made that at the end 
of two years the stay order ceased to operate. In these 
circumstances the lower Court rightly held the defendant 
liable, though its observation that the defendant’s plea that he 
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was not in enjoyment is false, may justify criticism in the 
light of the evidence of P. W. I. 


The Civil Revision Petition is dismissed with costs. 
S. V. V. ——_—. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT -— MR,” Justice Burn AND Mr. JUSTICE 
K. S. MENON. 


The Pappanaickenpalayampudur 
Rama Vilas Nidhi, Ltd., by its ; 
| Secretary G. Kuppuswami Naidu. . Appellants* (Plaintiffs) 
U, 
Minor Pera Naicken represented 
by guardian Krishnama Naicken 
and others . -Respondents (Defendants). 

Insolvency—Gross neglect of Official Receiver—Remedy of creditors— 
Vesting of property in insolvency—Subsequently born sons filing suit for par- 
tition—Failure of Oficial Receiver to contest—Ex parte decree for partition 
passed—Dismissal of application by Official Receiver to set aside—Suit by 
creditors to avoid decree—Maintainabtlity—Provincial Insolvency Act (V of 
1920)—S. 56. 

Where the minor sons of an insolvent, who were admittedly born after 
the property had vested in the Official Receiver, filed a suit claiming partition 
of the family property, and the Official Receiver, who was impleaded as a 
defendant in that suit, did not appear at the hearing with the result that they 
got adecree for partition, and the Official Receiver then filed a belated 
application for setting aside the e parte decree but that was also dismissed, 
and thereupon the creditors filed a suit to have it declared that the decree 
which was the result of gross neglect on the part of the Official Receiver 
was not binding upon the estate, 

Held, that the suit was maintainable at the instance of the creditors, and 
the fact that they had also a right to proceed against the Official Receiver 
under S. 56 of the Provincial Insolvency Act did not render the suit 
incompetent. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in Appeal Suit No. 188 of 1929 (before 
the 2nd Additional Sub-Judge) presented against the decree of 
the Court of the District Munsif of Coimbatore in Original 
Suit No. 45 of 1928. (before the first Additional District 
Munsif). 

A.C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
appellants. 

S. T. Srinivasagopalachari for respondents. 

The Judgment of the Court was delivered by 





get 
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Burn, J.—The facts of this case are very simple. I take 
the following statement of them from the order of Varada- 
chariar, J., who referred this matter for disposal by a Bench: 

“ This Second Appeal arises out of a suit brought by a creditor of the 
third defendant to have it declared that a decree for partition which defend- 
ants 1 and 2 obtained in O.S. No. 1466 of 1926 on the file of the Additional 
District Munsif’s Court of Coimbatore against the fourth defendant, the 
Official Receiver of Coimbatore, is not binding upon the creditors. The 
plaintiff has been permitted to file the suit on behalf of all the creditors of 
the insolvent. Defendants 1 and 2 are the sons of the third defendant 
admittedly born after the property had vested in the Official Receiver by 
reason of the third defendant’s insolvency. They nevertheless filed O. 5. 
No. 1466 claiming partition of the family property and the Official Receiver 
who was impleaded as a defendant in that suit did not appear at the hear- 
ing, with the result that they got a decree for partition which is obviously 
unsustainable on the merits. The Official Receiver. filed a belated applica- 
tion for setting aside the er parte decree, pleading his forgetfulness in the 
midst of heavy work; but as even this application was filed out of time, the 
Court dismissed the application. The creditors have accordingly filed this 
suit to have it declared-that that decree which was the result of gross neglect 
on the part of the Official Receiver is not binding upon the estate.” 

The learned District Munsif dismissed the suit holding 


that the creditors could not file such a suit and that: | 
“the remedy of the creditors who are aggrieved by the fraudulent or 
negligent conduct of the Receiver is to take proceedings against the Official 
Receiver under S, 56 of the Provincial Insolvency Act.” 
The learned Subordinate Judge in appeal supported the 
- decision of the learned District Munsif. He agreed that the 
Official Receiver had been guilty of gross negligence but held 
that the creditors must be bound by the result of the suit 
irrespective of the negligence of the Official Receiver. 

The question for decision is whether this view taken by 
the learned Subordinate Judge is right or not. There is no 
decided case on this point so far as we have been able to ascer- 
tain. The learned Advocate for the appellant bases his argu- 
ment mainly on analogies. It is quite clear that in the case of 
a minor, negligence on the part of the minor's next friend or 
guardian ad litem in a suit, is on precisely the same footing as 
fraud or collusion. This was laid down in the case of Pun- 
nayyah v. Viranna! where Spencer and Ramesam, JJ., held 
that: 


“a person who had been impleaded as a'minor defendant represented by 
a guardian-ad-litem in a suit in which a decree was passed ex parte against 
him, can institute a suit to set aside the decree on the ground of gross 
negligence, apart from fraud or collusion, of the guardian-ad-litem in not 
defending the suit properly on his behalf.” 


1. (1921) LL.R.45 Mad. 425: 42 M.L.J. 429. | 
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This decision was followed by Phillips and Odgers, JJ., in 
Moolaswami v. Tatayyal. Odgers, J., in that case said: 


“ I do not think that any good ground has been shown for distinguishing 
acase cf gross negligence on the part of the guardian of the minor from 
that of fraud and collusion.” 


There can be no doubt of the soundness of this principle. 

In the case of trustees there is no doubt that fraud or 
collusion on the part of a trustee would be a good ground for 
a suit on behalf of the cestui que trust, and there seems to 
be no good reason why the negligence of the trustee should 
not be on the same footing Vide page 982, Lewin on Trusts, 
13th Edition where the author quotes Sir R. Jekyll: 


“ The forbearance of the trustees in not doing what it was their office 
to have done, shall in no sort prejudice the cestui que trust since at that rate 
it would bein the power of the trustees, either by doing or delaying to do 
their duty, to affect the right of other persons; which can never be 
maintained.” 


The Receiver in bankruptcy in whom the property of the 
insolvent vests is in the position for all practical purposes of 
a trustee on behalf of the creditors. It is difficult to see why 
if the Official Receiver negligently allows property to be 
usurped by others which ought to and might have been avail- 
able for payment to creditors, any of the creditors should not 
be at liberty to file a suit for the recovery of the suit property. _ 


Mr. Srinivasagopalachariar who appears for the minor 
respondents contended that no suit could be filed by a creditor 
in this case because the Official Receiver had put in an appli- 
cation under O, 9, R. 13, Civil Procedure Code, to have the 
ex parte decree set aside and that application had been 
dismissed. He relied upon the decision in Puran Chand v. 
Sheodat Rai? which was followed in this Court in Yogamba 
Bai Ammani v. Arumuga Mudaliar8. These decisions we 
think are clearly not applicable. This isnot a case of an 
attempt to file a suit by a person whose application under O. 9, 
R. 13 had been dismissed. Nor is ita suit based upon the 
same grounds as those alleged, or which might properly be 
alleged, in an application under O.9, R. 13, Civil Procedure 
Code. As pointed out in Pran Nath Roy v. Mohesh Chandra 
Moitra4 and Khagendra Nath Mahta v. Pran Nath Roy a suit 





1. (1925) 51 M.L.J. 389. 
2. (1906) I.L.R. 29 All, 212. 3. (1916) 2 M.W.N. 63. 
4. (1897) ILL.R. 24 Cal. 546. 
5. (1902) L.R. 29 LA, 99: LL.R, 29 Cal. 395 (P. C). 
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to set aide an ex parte decree on the ground of fraud and 
collusion or negligence is based upon far wider grounds than 
an application under O. 9, R. 13, Civil Procedure Code and 
the fact that an application under O. 9, R. 13 has been dismis- 
sed is no bar to the maintainability of a separate suit. 

Mr. Srinivasagopalachariar contended further that this 
suit is barred because the Insolvency Act itself provides a 
remedy for cases of gross negligence by the Official Receiver. 
In S. 56 (4) (c) of the Provincial Insolvency Act it is laid 
down that where a receiver appointed under this section: 


“ occasions loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and sold, and may apply the 
proceeds, to make good any balance found to be due from him or any loss 
so occasioned by him.” 


The contention is that where a remedy is thus provided in 
the Act itself a separate suit will not lie and Mr. Srinivasa- 
gopalachariar relies upon the case in Iswarananda Bharathi 
Swami v. Commissioners, H R. E. Board?. We are of opi- 
nion however, that this reference to the principle enunciated in 
Iswarananda Bharathi Swami v. Commissioners, H. R. E. 
Board1 is very far-fetched. It was there held that since in 
S. 84 (2) of the Madras Hindu Religious Endowments Act it 
is provided that a trustee affected by a decision under sub- 
section (1) may within one year apply to the Court to modify 
or set aside such decision, but subject to the result of such 
application, the order of the Board shall be final and therefore 
a separate suit will not lie. The principle of that case is 
certainly not applicable here. It is quite impossible to say for 
instance, whether the property of the Official Receiver would 
be sufficient to recoup the loss occasioned by his negligence in 
allowing the suit to be decreed ex parte and moreover ina 
case like this where it is perfectly clear that the whole of the 
insolvent’s property ought to be available to the creditors it is 
not reasonable to hold that a suit to recover that property is 
barred merely because the Official Receiver might be punished 
for his negligence in another way. We would hold therefore 
that both the lower Courts were wrong in deciding: that this 
suit was not maintainable. l 

On the merits there is no question whatever. The two 
minor defendants who were the plaintiffs in O. S. No. 1466 








7. (1931) LL.R. 54 Mad. 928; 61 M.L.J. 117, 
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of 1926 were neither of them born on the date on which the 
property of their father vested in the Official Receiver. In 
fact the elder of the two was not born till the 26th November, 
1919 whereas the vesting order was passed on the 23rd 
January, 1919. Itis therefore clear that the elder son was 
not even conceived on the date when his father’s properties 
vested in the Official Receiver. The minors therefore could 
have no reasonable claim to a share in their father’s property. 
This appeal is accordingly allowed and the plaintiff will get 
the declaration for which he prayed, with costs throughout to 
be paid by respondents 1 and 2. 


B. V. V. —— Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 


Present :—Lorp THANKERTON, Sik JoHN WALLIS AND 
Sir LANCELOT SANDERSON. 
Maharaja Kumar Srinivas Prasad Singh .. Appellani* 
v. 
Keshava Prasad Singh, since decased, 


and others .. Respondents. 

Practice—Delay of litigant—Dismissal of suit for want of prosecution— 
Exercise of judicial discretion—Calcutia High Court Original Side Rules, 
Chapter X. R.36—Scope and effect—Judge receiving letter from unknown 
person—Mode of disposal. 

Rule 36 of Chapter X of the Calcutta High Court Original Side Rules 
provides as follows: ; 

“ Suits and proceedings, which have not appeared in the Prospective List 
within six months from the date of the institution, may be placed before a 
Judge in Chambers, on notice to the parties or their attorneys, to be dismissed 
for default, unless good cause is shown to the contrary, or be otherwise dealt 
with as the Judge may think proper”. 

Held, on a construction of the Rule, that the material time at which the 
failure to appear in the Prospective Listis to be looked for is when the suit is 
placed before the Judge in Chambers. The six months mentioned in the Rule 
provides a minimum period, on the lapse of which action may be taken under 
the Rule, and the default in respect of which the suit is liable to dismissal is 
thé continuing failure to appear in the Prospective List, and the conduct of 
the suit as from its institution up to the date of the action under the Rule, is 
the proper matter for the consideration of the Judge. 

Rule 36 is mainly conceived in the public interest. Every litigant has the 
tight to have his case heard and disposed of, but that right must not be 
abused, even though the defendant, for reasons of his own, is not anxious to 
to complain of the plaintiff’s delay. But the Court is not entitled to deprive 





` * P, C. Appeal No. 33 of 1934. 31st October, 1935, 
Bengal Appeal No. 18 of 1932. 
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the litigant of his right, except on clearly ascertained grounds, and to the 
exclusion of grounds which rest only on suspicion. - 

Order of dismissal for default of prosecution set aside on the ground 
that both the lower Courts had not exercised their discretion properly, and 
case remanded, 


When a Judge receives a letter, which is not signed by a person who can 
be identified, and it relates to a case pending before him, the proper thing to 
do is to destroy the letter. If, however, the letter is fileditis better that 
the parties should at once be informed of its existence. 


P. C. Appeal No. 33 of 1934 from a Judgment and Order 
of the High Court, Calcutta dated 11th July 1932, atfirming a 
Judgment and order of the High Court in its original jurisdic- 
tion dated 25th January 1934. 

-~ A.M. Dunne, K.C. and W. Wallach for appellant. 

L. De Gruyther, K.C., J. M. Pringle, Sir Leslie Scott, 
K.C., T. B.W. Ramsay, J. M. Watkins, C.J.. Radcliffe, K.C., 
Sir T. Strangman, Gavin Simonds, K.C. and L. M. Jopling for 
respondents, 

Their Lordships’ Judgment was delivered by 

Lorp THANKERTON.—The appellant, who attained majo- 
rity in 1923, filed the present suit on the 12th June, 1926, 
seeking to set asidé a compromise decree passed in 1912 by the 
High Court of Judicature at Fort William in Bengal. On the 
25th January, 1932, the appellant’s suit was dismissed for 
want of prosecution by a judgment and order of the High 
Court passed in its original jurisdiction (Lort Williams, J.) 
which was affirmed on appeal by a judgment and order of the 
High Court dated the 11th July, 1932. Hence the present 
appeal. 

The litigation is concerned with the title to the Dumraon 
Raj; a large and important estate situated in the Shahabad 
District of the Province of Bihar and Orissa and other places, 
and other properties pertaining to the Raj. 

“In 1894, the then Maharaja of Dumraon, Sir Radha 
Prasad Singh, died, leaving no male issue, but leaving a 
widow, Maharani Beni Prasad Kuari, and a daughter. By an 
authority executed and registered in 1889, which he confirmed 
by his will, the Maharaja had empowered his widow to adopt 
a son to him. On his death, the widow took possession of the 
estate, and held it until her death on the 13th December, 1907, 
when it was claimed on the one hand by the present appellant, 
who maintained that he had been duly adopted by the widow 
on the day before her death, and, on the other hand, by 
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Keshava Prasad Singh, who, failing such adoption, was the 
next person entitled to the estate, and was the first respondent 
in the present appeal, but has since died, his representatives 
being substituted in his place. < 

The Court of Wards, in exercise of its powers under. 
Bengal. Act IX of 1879, made the appellant, who was then five 
years old, a ward of Court and. took possession of the estate 
on his behalf. Thereafter, in 1909, Keshava Prasad Singh 
instituted a suit in the Court.of the Subordinate Judge of. 
Shahabad to recover possession against the present appellant, 
J. B. Rutherford, Manager under the Court of Wards, as his 
guardian ad litem, and the Collector of Shahabad, ds represent- 
ing the Court of Wards. After trial, the Subordinate Judge, 
on the 12th August, 1910, decided against the adoption and 
made a decree in favour of Keshava Prasad Singh awarding 
him possession with mesne profits and costs. 

In September, 1910, J. A. M. Wilson, who had PAO 
J. B. Rutherford as manager and guardian ad litem, obtained 
the leave of the High Court to prosecute an appeal against the 
uecision of the Subordinate Judge. Thereafter the Court of, 
Wards made over the estate to Keshava Prasad Singh, the 
latter furnishing security in Court. Mr. Rutherford became 
manager under the latter, and Angus Ogilvy was thereafter 
appointed guardian ad litem to the present appellant. The 
appeal came on for hearing before the High Court in April, 
1912, but it was adjourned on a suggestion from the Bench 
that a settlement might be: effected. A compromise was 
arranged among the parties and was submitted- by the said 
Angus Ogilvy to the Court, by which, after certain alterations, 
it was approved as for the benefit of the present appellant. On 
the 17th May, 1912, the compromise was filed as of record and 
a decree was made in terms thereof. This compromise and 
decree forms the subject matter of the present suit, by which 
the appellant seeks to set it aside and to be remitted to his 
original rights so as to proceed with the appeal which was the 
subject of the compromise. 

Under the compromise, the main terms were that the 
present appellant’s adoption was negatived, and Keshava’ 
Prasad Singh was declared to be entitled to .the estate, the 
Court of Wards was not to be liable for any monies spent 
prior to the handing over of the estate in September, 1910, 
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and Keshava Prasad Singh was to pay a sum of rupees ten 
lakhs by ten annual instalments to the present appellant. 


On the 30th July, 1923, the appellant attained the age 
of 21 years, and, having failed to obtain from the Collector 
of Shahabad and the Government authorities access to the 
correspondence and other papers relating to the compromise 
of 1912, he instituted the present suit on the 12th June, 1926. 
He impleaded as defendants (1) Keshava Prasad Singh, (2) 
the member constituting the Board of Revenue in Bihar and 
Orissa and as such forming the Court of Wards of the said 
Province, (3) Mr. Murphy, I.C.S., who had been the Collector 
of Shahabad at the relevant times, and (4) the Collector of 
Shahabad as representing the Court of Wards. The defen- 
dants all duly entered appearance, and thereafter filed written 
statements. As already stated, the suit-was dismissed fot 
want of-prosecution on the 25th January 1932 under the Rules 
of the High Court, Original Side, 1914, of which the following 
rules from Chapter X are relevant to the present issue :— 

6. There shall also be kept in the Registrar’s Office three lists of defen- 
ded suits ripe for hearing, to be called :— 

f Prospective List A, for commercial causes. 

Prospective List B, for liquidated claims. 

Prospective List C, for other suits. 

7. The attorney for any party or any party acting in person may, by re- 
quisition in writing to the Registrar, have a suit, other thana special suit, 
standing in the General Cause List, entered in its proper Prospective List, on 


the ground that- itis ready to be heard and shall, at the same time, give 
notice to the opposite party or parties of such transfer: 

Provided that, where a written statement has been called for, no such 
requisition shall be made until, in the case of commercial suits or suits for 
liquidated claims the expiry of one week, and in other suits six weeks, after 
the filing or the expiry of the time or extended time fixed or prescribed for 
the filing of the written statements of the defendants appearing. 


Where a suit is entered in any of the Prospective Lists, it shall, unless 
otherwise ordered by the Court or a Judge, be placed at the bottom of such 
list, 


11. Where in any suit standing in any of the Prospective Lists a party 
dies, or where, except as provided in R. 13, the suit is stayed or postponed or 
ordered not to be taken before a certain date, the Registrar shall, on receipt 
by him of information in writing to that effect, cause the suit to be removed 
from such list, and notice thereof shall be given to the other parties by the 
party giving the information. 


12. Where a suit has been removed from any of the Prospective Lists 
it shall not, unless otherwise ordered by the Court or a Judge, be replaced 
therein without a further requisition under R. 7. 

13 
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13. Where a day is specially fixed for the hearing of a suit, such suit 
shall be entered in the proper Prospective List, if not already standing there- 
in, and a note shall be made in such list to the effect that the same will be 
taken on the day fixed, and such suit shall, unless otherwise specially ordered 
be set down in the Peremptory List of defended suits for the day fixed for 
the hearing thereof, next after any part-heard suit or proceeding in such list. 


19. From the Prospective Lists shall be taken, in turn, suits required for 
the Peremptory List of defended suits for each of the Courts, and except as 
otherwise provided by these rules, no suit or proceeding shall, unless other- 
wise ordered, be omitted from the Peremptory List in which it ought to be 
placed. | 

31. Unless otherwise ordered, a commission to examine witnesses issued 
in a suit or proceeding shall, until the return or the expiration of the time 
for the return thereof, operate as a stay of such suit or proceeding, 


36, Suits and proceedings, which have not appeared in the Prospective 
List within six months from the date of institution, may be placed before a 
Judge in Chambers, on notice to the parties or their attorneys, to be dismiss- 
ed for default, unless good cause is shown to the contrary, or be otherwise 
dealt with as the Judge may think proper. 


At the time of its dismissal the suit had -not yet entered 
the Prospective List, and the dismissal was in intended exercise 
of the discretionery power conferred by R. 36. 


The appellant submitted two contentions to their Lord- 
ships. In the first place, he conterided that the only default © 
which justified dismissal under R, 36 was default during the 
first six months from the date of institution, although subse- 
quent conduct of the suit might affect the mind of the Court 
in deciding whether to exercise its discretion, and in the 
present case it was admitted that there was no default during 
the first six months. This argument raises a question of con- 
struction of R. 36. In the second place, failing’ his success on 
the first contention, he maintained that neither Court in India 
had properly exercised its discretion, and submitted that their 
Lordships should set aside ‘their -decision- and allow him to 
proceed with his suit. It should be stated that the appellant 
did not challenge the Rule as ultra vires, in view of the decision 
of the High Court in Udoy Chand Pannalal v. Khetsidas 
Tilokchand.) R. 36 was amended in 1922 ‘by the deletion of 
an-alternative ground of. dismissal, but, in their Lordships’ 
opinion, the Rule should be construed as it now stands, without 
reference to its earlier form. 

The appellant seeks to read the words “to be dismissed for 
default” in R. 36 as if the default related solely to the failure 
to appear-in the Prospective List within six months from the 


Ae reenter, 
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date of institution, while the respondents maintain that the 
default refers to failure to appear in the Prospective List 
before the date of the notice under the Rule. The only cases 
referred to were Haribus Shroff v. Devijendramohan Ghosh, 
and an unreported case of Balkissendas Ramkissendas v. 
Hazarimull Sethia, decided by the same Bench on the same 
day. Both these cases related to suits which had reached the 
Prospective List, after the six months, but before the date of 
the notice, though they had subsequently been taken out of it, 
and it was held that R. 36 no longer applied, once the suit had 
reached the Prospective List. These cases clearly decide that 
the material time at which the failure to appear in the Prospec- 
tive List is to be looked for is when the suit is placed before 
the Judge in Chambers. Their Lordships agree with these 
decisions; in their opinion, the six months provide a minimum 
period, on the lapse of which action may be taken under the 
Rule, that the failure to appear in the Prospective List must be 
still continuing at the date of such action, and that the default 
in respect of which the suit is liable to dismissal, is such 
continuing failure, and that the conduct of the suit as from its 
institution up to the date of the action under the Rule, is pro- 
per matter for the consideration of the Judge. This question 
of construction does not appear to have been argued or 
considered in the Courts below, but their Lordships reject the 
contention of the appellant on this question. 


The appellant’s second contention raises the delicate 


question of the proper. exercise of a judicial discretion; and it. 
is clear that the appellant must satisfy this Board that both the. 


Courts below have failed to exercise their discretion properly. 


Unless the appellant succeeds in that task, this Board will not 


be willing to disturb the conclusions of the Courts below. 
Shortly stated, the submission of the appellant is that both the 
Courts have improperly taken into account—in addition to the 
history of the suit itself—considerations which should have 


been excluded and which have no foundation in fact. In 


order to support this absence of foundation in fact, the 
appellant filed an application to this Board on the 18th 
December 1934 for leave to file a supplemental printed book of 
papers, which did not form part of the record in this appeal, 
The application was ordered to stand over until the hearing of 
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the appeal, each of the respondents to be at liberty to prepare 
a supplemental volume of any documents which they might 
desire to have before the Board, in the event of the appellant’s 
application being successful. At the hearing of the appeal, 
their Lordships refused the application on the ground that no 
adequate reason had been shown by the appellant for adding to 
the record as settled in the appeal in India. The appellant will 
pay the costs of this application and any costs properly incurr- 
ed by the respondents under the liberty afforded to them as 
above mentioned. 


Their Lordships find it unnecessary to re-state in detail the 
history of the suit up to August 1929, as no serious suggestion 
is made of any blameworthy delay on the appellant’s part 
during that period. In August 1929, as the result of material 
produced under discovery, the appellant sought and obtained 
leave to amend the plaint, the respondents being at liberty to 
file additional statements, if they so desired. Onthe 15th 
November 1929 defendants Nos. 2 to 4 filed an additional 
written statement. On the 30th Junuary, 1930, a notice 
was issued under R. 36 that the suit would be on the Special 
List to be taken in Chambers on Friday, the 14th February. 
Affidavits were filed by the parties; the suit was not set down 
in the Special List on the 14th February but it was set down 
onthe 21st February. On the 20th February the appellant had 
served notice on the defendants of an application for a 
commission to examine witnesses. On the Zlst February, the 
parties came before the Court, when the appellant asked for 
liberty to proceed with the suit, and the defendants asked for 
its dismissal. Lort Williams J. adjourned the case for a 
month, and on the 27th March, when it was again set down, 
appellant’s counsel asked that the suit should go out of the 
Special List, the defendants’ counsel consented and the Court 
agreed. 


About one year and ten months later, on the 19th January 
1932, a second notice was issued, under R. 36, intimating that 
the suit would be on the Special List to be taken in Chambers 
on Friday, the 22nd January 1932. The notice: in fact is 
dated the 19th December 1931, and, while this is probably an 
error, nothing material turns on it. While the defendant No. 1 
had taken advantage of the liberty given to him to file an 
additional written statement on the 20th November 1930, the 
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appellant had taken no step in Court since the 27th March 1930. 
The solicitors of defendant No. 1 had written to the Assistant 
Registrar on the 18th January 1932, requesting that the suit 
should be placed on the Special List, and, in their Lordships’ 
opinion, they were entitled to call the attention of the Court to 
the position of the suit. 


On the 25th January, the appellant filed an affidavit, the 
material protion of which is as follows :— 


“2, Thereafter (ie. after 27th March 1930) an application was made 
for the issue of a commission. The said application stood over from time to 
time to suit the convenience of counsel of both the parties and the same has 
not yet been disposed of. 

3. One Raj Bahadur Rameswar Nathany who was financing this suit, 
owing to certain difficulties in his business, has stopped doing so. 

4. Since then I have been trying to secure another capitalist and with 
great difficuty I have succeeded in getting a person in Bombay. The neces- 
sary arrangement will be put through in a week’s time and then I shall bein a 
position to go on with the suit.” l 


On the same day an affidavit by the private secretary and 
attorney of defendant No. 1 was filed on the latter’s behalf, 
the material portion of which is as follows: 


“15. That the plaintiff is in impecunious circumstances and this suit has 
been filed by a gang of persons consisting of one Rameswar Nathani, one 
Abdul Halim Guznavi and others who have entered into a champertous 
agreement in writing on the 8th February 1926in order to finance this suit 
and to divide the said Raj amongst themselves in certain proportions, 

16. That the main champerter Rameswar Nathaniisaheavy gambler 
and speculator in the Stock Exchange and Jute and Gunny Baras. He has 
incurred heavy losses and is in great difficulties.” 


On the same day, the.25th January,- 1932, the matter was 
heard in Chambers by Lort Williams J., who dismissed the 
suit with costs. In the Judgment delivered by him the learned: 
Judge, after narrating the history of the suit down to the 27th 
March, 1930, states as follows :— 

“ Since that date, which is a year and ten months ago, nothing has been 
done. The only explanation which the plaintiff offers is that a certain person 
who was financing the suit has himself got into difficulties and has ceased to 


do so. He says that now he has obtained another financier in Bombay, but 
does not mention his name, The defendant Maharaja of Dumraon states in 


his affidavit that the plaintiff is in impecunious circumstances and that the- 


suit has been filed at the instance of a number of persons, some of whose 
names he gives and who, he alleges, have entered into a champertous agree- 
ment in writing on the 8th February 1926 to finance this suit and divide the 
Raj between themin certain proportions. He also alleges that one of these 
persons is a heavy gambler and speculator who has incurred heavy losses and 
is in great difficulty. 
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It is stated by counsel on behalf of the plaintiff that already two lacs of 
rupees have been expended in costs and it is suggested that another lac has 
been spent by the defendants. In my opinion it is clear from these facts that 
this is not a suit which ought to be allowed to continue. As far as I can see 
the only persons who are getting any advantage out of it are the various law- 
yers engaged in it. Upon the face of it it appears to be a suit the main object 
of which is to harass the defendants, and in view of the fact that no steps 
have been taken since March 1930 the suit must be dismissed with costs.’ 

It appears to their Lordships that R. 36 is mainly conceiv- 
ed in the public interest, as the defendants will usually be able 
tó force progress under R. 7. Every litigant has the right to 
have his case heard and disposed of, but that right must not 
be abused, even though the defendant, for reasons of his own, 
is not-anxious to complain of the plaintiff’s delay. But the 
Court is not entitled to deprive the litigant of his right, except 
on clearly ascertained grounds, and to the exclusion of 


grounds which rest only on suspicion. 


The history of the suit and its delays, the champertous 
agreement—which is lawful in India—and the financial diffi- 
culties of one of the parties to that agreement, along with the 
causes of those difficulties, rested on material which the learn- 
ed Judge was entitled to take into consideration. But their 
Lordships are unable to find any material such as would 
justify the learned Judge in the very serious charge which he 
makes in the last two sentences of his judgment, and, in their 
Lordships’ opinion it was an unjustifiable and improper consi- 
deration to take into account in the judicial exercisé of the 
discretionary power of dismissal under R. 36. 


It appears that before the 19th January, 1932, when the. 
notice was issued, a letter was received, which was dated the 
8th December 1931, and was addressed to the learned Judge 
and signed by a name, which cannot be identified as that of 
any real person. This letter is endorsed “Lort Williams J.— 
Let this be kept with the records of the suit. F. Palsett. 
17th December 1931.”; it was thus filed, but it was not brought 
to the notice of the parties, and did not become known to 
them till much later. In this letter the following passage 
occurs:—‘“Of course you willbe pleased to see from the 
records to what stage the case has reached, but it is purely a 
money making device of the Calcutta lawyers and attorneys 
for robbing the money from both the parties. These people do 
not like that the case should be either struck off or opened for 
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final disposal, as their bread and butter will be taken away if 
the case is finally disposed of.” 


At the hearing of the application for special leave to 
appeal, their Lordships thought right to request the learned 
Judge to inform them as to the precise history of this letter. 
In his reply to the Registrar, the learned Judge states that 
he has no recollection of the particular letter, but that it is his 
invariable rule, after ascertaining that any letter is written to 
him in his judicial capacity, to send it unread to the Registrar 
to take such action upon it as he may think fit. He further 
states that he can say, without hesitation, that the contents of 
the letter were unknown to him when he gave his decision, and 
that any expression used in his judgment which may suggest 
knowledge must have been based upon some similar statement 
appearing in the affidavits, or in the arguments of counsel. 
This makes clear that this letter did not form the foundation 
of the learned Judge’s charges dubious though such foundation 
would be. Their Lordships are unable to find anything in the 
affidavits to justify the charges, and, even if the arguments of 
counsel contained any such improper suggestion, which their 
Lordships do not assume, it would not justify its adoption by 
the Court. Their Lordships would add that while destruction 
would seem to be the more suitable method of dealing with 
such a letter, it would be better, if itis to be filed, that the 
parties should at once be informed of its existence. 


Accordingly, their Lordships are of opinion that the learn- 
ed Judge did not properly exercise his judicial discretion in the 


matter, and it becomes necessary to consider the decision of the 
Appellate Court. Rankin C. J., with whose judgment Ghose J.. 


agreed, after referring to the history of the suit up to the 
order of the 27th March, 1930, states: 


“ The result of that was that the plaintiff’s case having become very stale 
the plaintiff got a most elaborate warning that it was necessary for him to 
take steps to be diligent, otherwise the suit would be regarded asa water- 
logged suit which the plaintiff did not intend to bring on for hearing and 
which he wanted to keep on the stocks for other purposes. . . . In my 
judgment, upon the factsof this case, the learned Judge has exercised his 
discretion under the Rule very properly.” 


The Appellate Court has thus identified itself with that 
which their Lordships hold to have been an improper exercise 
of judicial discretion and their decision must also be set aside. 
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It then remains for their Lordships to consider the exer- 
cise of the discretion conferred by R. 36. The appellant stated, 
as he had done before the Appellate Court, that he was ready 
to go to trial at once, on such terms as to costs and security 
for future costs as might be imposed. In view of the nature 
and history of the case, and the large amount of costs already 
incurred, along with the appellant’s readiness to proceed forth- 
with to trial, their Lordships do not think that the public 
interest is sufficiently involved to lead to the deprival of the 
appellant’s right as a litigant, and they are of opinion that he 
should be allowed to proceed, but on terms as to the period 
within which he is to have the suit entered on the Prospective 
List, failing which the suit will be dismissed, and as to costs 
incurred prior to the notice of the 19th January, 1932, and 
security for future costs—such terms to be settled by the High 
Court. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the judgments and orders of 
the High Court of the 25th January, 1932, in its original 
jurisdiction and of the 11th July, 1932, in its appellate juris- 
diction should be set aside, and that the suit should be remand- 
ed to the High Court to allow the appellant to proceed with the 
suit, under such terms asthe High Court shallthink fit to 
impose as to the time within which he is to have the suit 
entered in the Prospec ive List, failing which the suit will be 
dismissed, and as to the costs incurred prior to the notice of 
the 19th January, 1932, and as to security for future costs. 
The appellant will have the costs of this appeal, except those 
relating to the application of the 18th December, 1934. These 
must be paid, as stated, to the respondents and there must be a 
set-off respecting them. The appellant will also have the costs 
of the proceedings in the Courts below since the notice of the 
19th January, 1932. 

Solicitor for appellant: Douglas, Grant and Dold. 

Solicitor for respondents: Watkins and Hunter and Soli- 
citor, India Office. 


SPK: Appeal allowed. 
B. V. V. — : 


LXX] THE MADRAS LAW JOURNAL REPORTS. 105 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ], 
PRESENT:—LorD THANKERTON, SIR Jonn WALLIS, AND 
SIR GEORGE RANKIN. 


K. C. Mukerjee, Official Receiver .. Appellant* 
v. 
-Musammat Ramratan Kuer and others .. Respondents. 


Bengal Tenancy Act (VIII of 1885)—Ejectment suit—Bihar Tenancy 
Amendment Act, 1934—Ss. 26 (N) and (O)—Suit filed before amending Act 
—Dismissal by High Couri—Appeal to Privy Council—Amending Act taking 
effect during interval—Retrospective effect—Landlord’s right of re-entry 
modified—T enant whether can rely on new provisions as defence to suit. 

The plaintiff, who represented the landlord’s interest ina certain village, 
instituted a suit in June, 1927, against the defendant on the footing that she 
had taken a transfer of a non-transferable occupancy holding and that he 
was entitled to re-enter on the holding as upon an abandonment by the tenant. 
The Subordinate Judge accepted the plaintiff’s case and passed a decree for 
ejectment in January, 1930. On appeal, however, the High Court dismissed 
the suit on the ground that the plaintiff and his predecessors had recognised 
the defendant’s right as transferee. During the pendency of the plaintiff’s 
appeal to the Privy Council the legislature passed the Bihar Tenancy Amend- 
ment Act and that Act came into force on 10th June, 1935. S. 26 (N) of 
that Act provided that every landlord shall be deemed to have given his 
consent to every transfer of the holding made before the Ist day of January, 
1923. And S. 26 (O) provided thatin the case of a transfer made on or 
after Ist January, 1923, but before the commencement of the Act the trans- 
feree may pay to the landlord or deposit with the Collector a trahsfer fee 
and on such payment the landlord’s consent to the transfer shall be deemed 
to have been given. 

Held, that S. 26 (N) of the Bihar Tenancy Amendment Act was retros- 
pective in its operation and affected vested rights and accrued causes of 

“action such as that of the plaintiff, and that his claim could not be asserted in 
appeal in view of that section. 

Scope of 5.26 (N) and (O) of the Bihar Tenancy Amendment Act 
considered. 

Appeal against the decree of the High Court at Patna 
dated the 27th April, 1933, reversing a decree dated 20th 
January, 1930, of the Subordinate Judge. 


De Gruyther, K.C. and J. M. Parikh for appellant. —The trial 
Court and Wort, J., found that neither Ram Kishun Singh nor 
Ganpat Narayan Singh was a benamidar (farzidar) of Defendant. 
If they were benamidars, the deed of relinquishment is no offence 
to the appellant; if they were not benemidars then there would 
have been a transfer of the right of occupancy, If there was a 
sale by Ram Kishun Singh and Ganpat that would amount to 
abandonment of their holding and the landlord would be entitled 
to re-enter upon the holding as upon an abandonment by the 

* P, C. Appeal No. 68 of 1934. 12th November, 1935. 

Patna Appeal No. 18 of 1933. ` 
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tenant. Dayamayi v. Ananda Mohan Roychowdhuryi, On the 
question of recognition the case consists in four receipts given 
after 1906. Such recognition is not binding on the plaintiff 
representing the proprietor because by giving receipts recognising 
a transfer of the occupancy rights a zamindar cannot bind his 
landlord. The question of transferability of occupancy tenure in 
Bengal is not a statutory right but rests on custom. In the 
absence of custom they are non-transferable. ; 

Chundrabati Koeri v. Harrington?, 

A conveyance by the occupancy tenant without the consent of 
his landlord is bad, Dayamayi v. Ananda Mohan Roy Chawdhuryl 
supra. But the Bihar Tenancy Amendment Act, 1934, S. 10 
inserts into the Bengal Tenancy Act of 1885 new sections number- 
ed 26 (A) to 26(P). By S.26 (N) the landlord’s consent shall 
be deemed to have been given to every transfer of an occupancy 
holding made before 1st January, 1923. The question is whether 
the rights of the parties are now to be determined by the law that 
existed at the time when the plaint was filed that is to say to what 
date is the Act of 1934 retrospective? O, 41, R. 33, Civil Proced- 


ure Code, permitted the procedure ‘to be applied by the Courts in 
India. 


Respondents not represented, 

Their Lordships’ Judgment was delivered by 

SIR GEORGE Ranxin.—This appeal has been heard ex 
parte there being no appearance on behalf of any respondent. 

Their Lordships are much indebted to Mr. De Gruyther 
for the care and candour with which he has See the 
considerations arising upon the appeal. 

The suit was brought on the 30th June, 1927, by the 
Official Receiver of the High Court at Calcutta who represents 
the landlord’s interest in a village called Majhauli. The first 
defendant Musammat Ramratan Kuer was sued on the footing 
that she had taken a transfer of a non-transferable occupancy 
holding in this village by deed dated the 28th September, 1916. 
The case made against her was that the transfer of the holding 
attracted certain principles of law laid down in the well-known 
case of Dayamayi v. Ananda Mohan Roy Chowdhury and 
that the landlord was entitled to re-enter upon the holding as 
upon an abandonment by the tenant. The deed of the 28th 
September, 1916, purported to be a relinquishment by one 
Ram Kishen and the heirs of one e Ganpat of the tenancy right 





(1914) LL.R. 42 Cal. 172 (F.B.). 
2. (igo) LR. 18 I.A. 27: LL.R. 18 Cal. 349, 
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including the right of occupancy to defendant No. 1 who was 
the widow of Bansidhari Singh. The purport of the deed 
was that Ram Kishen and Ganpat had become entitled to the 
tenancy right as benamidars for defendant No. 1 and not 
otherwise. The plaintiff’s case on the other hand was that 
defendant No. 1 had, prior to the deed, no interest in the 
tenancy, and that the deed accordingly was in realitya transfer 
of a non-transferable occupancy holding. 


The Subordinate Judge accepted the plaintiff’s case and ` 


made a decree ejecting defendant No. 1. On appeal to the 
High Court at Patna, however, the learned Judges were of 
opinion that since the date of the deed in question the plaintiff 
` or his predecessors had recognised the right of the transferee 
and could not now impugn the transfer. This question 
depends upon the effect to be given in law to certain rent 
receipts. The case which the appellant desired to submit to 
the Board in this appeal is that these rent receipts were given 
by the patwari and cannot be imputed to him asa recognition 
of the transfer even if it be held that they bound his ijaradar. 


The decree of the Subordinate Judge was dated 20th 
January, 1930. On appeal the High Court dismissed the suit 
on the 27th April, 1933. Pending the appeal to His Majesty 
in Council the legislature of Bihar and Orissa passed an Act 
called the Bihar Tenancy Amendment Act, 1934. The assent 
of the Governor General to this Act was dated the 24th 
November, 1934, and by S. 1 (2) the Act was expressed to 
come into force on such date as the Local Government-might 
by notification appoint. The date fixed by the Local Govern- 
ment for the commencement of the operation of the Act was 
the 10th June, 1935. The first question to which their Lord- 
ships have to address themselves is the question whether this 
Act does not take away from the appellant the right which he 
is proposing to enforce by bringing this appeal to His Majesty 
in Council. 

By S. 10 of the Act certain sections are inserted into the 
Bengal Tenancy Act of 1885 so far as regards its application 
to Bihar and Orissa. By new sections numbered 26 (A) to 26 
(M) provision is made whereby an occupancy-raiyat is given 
power to transfer his occupancy-holding. This new right is 
made subject to the payment of a transfer fee to the landlord, 
the fee being paid either to the landlord direct or to the 
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collector for the Iandlord’s benefit. In addition to these 
provisions which are to take effect in the future, there are 
two Ss. 26 (N) and 26 (O) expressed and intended to have 
retrospective action. S. 26 (N) directly governs the 
present case and is as follows :— 

“Every person claiming an interest as landlord in any holding or portion 
thereof shall be deemed to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will made before the first day of 
January, 1923, and. in the case of the transfer of a portion of a holding, to 
have accepted the distribution of the rent of the holding as stated in the 
instrument of transfer, or if there is no such instrument, as settled between 
the transferor and the transferee.” 

Section 26 (O) provides that in the case of a transfer 
made on or after the Ist day of January, 1923, but before 
the date of the commencement of the Act, the transferee 
may pay to the landlord or deposit with the collector a 
transfer fee as therein particularised, aud that upon his 
complying with this condition the consent of every person 
claiming an interest as landlord in the holding, or portion 
transferred shall be deemed to have been given to the transfer. 
The Act contains’ no saving clause ka ms the effect of 
Ss. 26 (N) and 26 (O). 


In these circumstances it appears to their Lordships that 
unless some saving can be implied as regards occupancy-hold- 
ings which at the date of the commencement of the Act are in 
question in a pending suit, S. 26 (N) must be applied to the 
present case and the plaintiff’s appeal must fail in limine. 
Their Lordships are of opinion that no such saving can be 
implied. S. 26 (N) is not a provision to the effect that no 
action shall lie in certain circumstances, nor has it any refer- 
ence directly to litigation. Its provision is that every person 
claiming an interest as a landlord shall be deemed to have 
given his consent to every transfer made before the Ist 
January, 1923. This is retrospective: the question is not 
whether general language shall be taken only in a prospective 
sense. The object of this section can only be to quiet titles 
which are more than ten years old, and to ensure that if during 
those ten years the transferee has not been ejected he shall 
have the right to remain on the land. Within this class the 
legislature has not thought fit to discriminate against tenants 
whose right is under challenge in a suit, a course which it may 
well have regarded as invidious or unnecessary. As substan- 
tive rights of landlords and their accrued causes of action 
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were to be abrogated, respect for pending suits over old trans- 
fers cannot be assumed. 


Again, if S. 26 (O) be looked at, it will be seen thatin 
the case of a transfer made after the Ist January, 1923, but 
before 10th June, 1935, the provision is that the transferee may 
pay or deposit the landlord’s transfer fee and thus perfect his 
title. There is no suggestion that a transferee shall be incom- 
petent to make the payment, or that the collector shall refuse 
to receive the money in any case in which the transfer is 
impugned in a pending suit. Ifthe saving to be implied in 
favour of pending suits is to attach to all suits brought prior 
to the coming into force of the Act, then the interval between 
the passing of the Act in November, 1934, and the coming 
into force of the Act in June, 1935, gave opportunity to any 
landlord to bring an ejectment suit and defeat the rights con- 
ferred by Ss. 26 (N) and 26 (0). 


In their Lordships’ opinion it is reasonably plain that no 
such saving can be implied. On this view the present appeal 
fails and should be dismissed. As the respondents have not 
appeared there will be no order as to costs. 


Their Lordships will humbly advise His Majesty 
accordingly. 


Solicitor for appellant: Downer & Lewis. 


S. P. K. Appeal dismissed. 
B. V. V, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : — MR, Justice KING. 
Doni Hampana Gowd and another .. Appellants* (Accused ). 


Penal Code (XLV of 1860), Ss. 193 and 471—Offence under—Suit on 
promissory note—Defendants pleading part discharge and filing forged 
receipts—Nature of offence—Complaint by Court for offence under 5. 193— 
Conviction under Ss. 193 and 471—Propriety—Sentence. 

The accused, who were the defendants to a suit on a promissory note, 
instructed their vakil to filea written statement pleading part discharge and 
also filed certain receipts along with the statement. Subsequently, however, 
they remained ex parte and the suit was decreed. The plaintiff stated in his 
evidence that the receipts filed by the defendants were forged and the Court 
thereupon filed a complaint foran offence under S. 193, Indian Penal Code. 
It was established that the receipts were forged and that the accused gave 
them to their vakil. The Sessions Judge held that the accused were guilty 
either of forging the receipts, or of abetting the forgery, and convicted them 


* Cri, App. No. 76 of 1935. _ 9th October, 1935, 
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under Ss. 193 and 471, Indian Penal Code. It was contended in appeal that 
there was no satisfactory proof that the forgery, which consisted in the 
alteration of the English dates, could have been committed by the accused 
themselves and that the offence must have been an abetment of forgery. It 


was also contended that it was not competent for the Sessions Judge to 
convict the accused under 5. 471 when the complaint was only for an offence 
under S. 193, 

Held, that the accused were only guilty of abetment of forgery, and that 
the conviction under S. 193 could not in appeal be converted into a conviction 
for abetment of the offence. 

- Padmanabha v. Emperor, (1909) I. L. R. 33 Mad. 264: 20 M. L. J. 84, 


relied on. 

Held further, that the complaint also disclosed an offence under S. 471, 
Penal Code, and that the Court was justified on the evidence in convicting the 
accused for that offence. 

Bangaru Asari v. Emperor (1903) IL.R. 27 Mad. 61 and Kunhamad v. 
Emperor, (1933) M.W.N. 1261, considered. 

Sentence however reduced in view of the special circumstances of the 
case. 

Appeal against the Order of the Court of Session of the 
Anantapur Division in Case No. 52 of the Calender for 1934. 


K.S. Jayarama Aiyar and G. Gopalaswami for appellants. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. l 

The Court delivered the following 

JunGmENT.—The appellants in this case have been found 


l guilty by the learned Sessions Judge of Anantapur under 


Ss. 193 and 471, Indian Penal Code. They were prosecuted 
upon a complaint laid by the learned District Judge of Bellary, 
in which specific reference is made only to S. 193. 


The facts ate that the two appellants were being sued on 
a promissory note. They went to their vakil for the purpose 
of preparing a written statement and took to him a bundle of 
receipts. The Vakil accordingly prepared a.written statement, 
in which a plea of part discharge was put forward and produced 
this written statement in Court along with the three receipts, 
Exs. C, D and E. Subsequently, however, the appellants 
remained ex parte and the suit against them was decreed upon 
the evidence of the plaintiff. It appears that the plaintiff was 
confronted by the Court with these receipts and asked to 
explain them. After some hesitation he contended that they 
were forged and subsequently the learned District Judge, as 
already stated, filed a complaint against the appellants in 
respect of these receipts. 
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On the facts there is no serious contest. It is admitted 
that these receipts were actually handed over by the appellants 
to their Vakil and it is admitted that the receipts are forged. 
Legal arguments have, however, been put forward. The first 
is that the evidence does not establish that any substantive 
offence under S. 193 has been committed by the appellants and 
that at most all of which they have been guilty must be the 
abetment of that offence. The learned Sessions Judge in 
paragraph 14 of his judgment seems to think, although he 
makes no specific reference to any such argument, that the 
appellants are guilty either of forging these receipts or of 
abetting that forgery. It seems to me on the evidence that there 
is no satisfactory proof that this forgery, which consists in the 
alteration of the English dates, could have been committed by 
the appellants themselves and that the offence which they have 
committed must have been an abetment of the forgery. As 
has been laid down in Padmanabha v. Emperor) it is impossible 
for an appellate Court in citcumstances like these to alter a 
conviction into a conviction for an abetment. I must therefore 
find the appellants not guilty of an offence under S. 193 and 
acquit them on that charge. : 


With reference to the offence under S. 471, it is argued 
that as the learned District Judge filed a complaint under 
S. 193, only, the learned Sessions Judge was incompetent to 
find the appellants guilty under S. 471. This argument’ is 
based upon the ruling of this High Court reported in Banyaru 
Asari v. Emperor? where it was held that when a husband 
filed a complaint against a man in respect of his wife and did 
not specifically accuse that man of having committed adultery 
with her, no Court could take cognisance of the offence of 
adultery and a conviction on the evidence for that offence 
must be set aside. This ruling was cited before my learned 
brother Burn, J., recently in a case reported in Kunhammad v. 
Emperor’. My learned brother held that it did not apply to 
the case before him, The case before him was almost exactly 
identical with the case before me now and I respectfully agree 
with my learned brother that Bangaru Asari v. Emperor?, 
cannot be applied. The point in Bangaru Asari v. Emperor? 
is that no Court can take cognisance of an offence of adultery 
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unless the husband of the woman concerned definitely com- 
plained of adultery. In the present case no Court can take 
cognisance of this offence except upon the complaint of a 
Court; the Court has complained of facts which constitute an 
offence under S. 471 and all that it has omitted to do isto refer ` 
specifically to the number of that section. Therefore it seems 
to me that the Court has made up its mind that the facts of 
which it complained, require investigation and there is nothing 
to prevent the learned Sessions Judge from holding that on 
those facts an offence under S. 471 has been made out. 


It is next argued that what the appellants have done does 
not amount to the using of those forged receipts as genuine. 
That argument seems to me quite unsustainable. It isimpossible 
in my. opinion to maintain that when a client gives receipts to 
his Vakil and asks him to produce them in Court in support 
of his defence to. a civil suit, he is not using those receipts 
as genuine. I therefore think that the conviction under S. 471 
must be upheld. 


Then remains the question of sentence. The sentence 
for the offence under S. 471 is three years rigorous imprison- 
ment. It seems to me that this sentence is out of all pro- 
portion to the real seriousness of the offence which the 
appellants have committed. It is true that they are technically 
guilty of an offence under S. 471; they have used as genuine 
documents which they knew must have been forged, but it 
seems to me, as has already been mentioned, that they did not 
proceed to make any effective use of those documents. Although 
they were actually produced into Court, as I have already stated 
the defendants (appellants) remained e+ parte in circumstances 
in which they must have known that the suit would be decreed 
against them. Although, technically they are guilty of 
abetment of forgery and using as genuine forged documents, 
the appellants have really done nothing which has seriously 
inconvenienced their opponent or seriously interfered with the 
administration of justice by a Civil Court. They have been in 
jail for about one month and they have had to incur heavy 
expenditure in defending themselves in the Sessions Court. 
and in prosecuting the appeal. I think that experience and that 
expenditure will afford a salutory lesson to them not to 
indulge in similar practices in future, and that the ends of 
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justice will be met by reducing the sentence to the period: 


already undergone. I order accordingly. 
B. V. V. - 





Conviction affirmed 
Sentence remitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice KING. 


Siva Bushana Mudaliar .. Petitioner* (Accused) 
U. d 
The President, Panchayat Board, | f 
Tiruvallur ` w. Respondent (Complainant). 


Madras Local Boards Act (XIV of 1920), as amended by Act (XI of 
1930), Sch VII, Cls. (p) and (q)—Applicability—Printing | Press torke by 
hand—Levy of license fee—Legality. 


Clauses (p) and (q) of Sch. 7 of the Madras Local Boards Act have no 
application to a printing press worked entirely by hand, and a Local Board 
has therefore no authority to demand any license fee in respect of such press. 


“Municipal Council, Cénnanore v. Anandam, (1927) I.L.R. 51 Mad. 601: 54 
M. L. J. 454 and Alampeth Krishnan v. Municipal kinenan, (1925) 921. C. 
873: A.1.R. 1926 Mad. 430, applied. 


Petition under Ss. 435 and 439 of ihe Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the First Class Bench of Magistrates, Tiru- 
vallur in B. C. No. 258 of 1935. 

T.C. A. Bashyam and T.C. A. Thirumalachariar for 
petitioner. 


K. R. Venkatarama Sarma for respondent. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orper.—It seems to mé that the principle of the siling 
reported i in Alampeth Krishnan v. Municipal Prosecutor! and 
Municipal Council, Cannanore v. Anandam2 where it is held 
that hand looms are not ‘machinery’ requiring the issue of a 
license can easily be extended to the present case where there 
is a printing press, worked entirely by hand. Cl. (p) of 
Sch. VII of the Madras Local Boards Act therefore will not 
apply. It is argued that Cl. (q) applies as the running of this 
printing press is ‘dangerous to human life’. Such a contention 
seems to me an absurd exaggeration. Cl. (q) also does not 





* Cri. R. C. No. 649.0f 1935. 21st November, 1935, 
(Cri. R. P. No. 600 of 1935). 
1. (1925) 92 I.C. 873: A.I.R. 1926 Mad, 430. - 
2. (1927) LL.R. 51 Mad. 601: 54 M.L.J. 454, 
15 
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apply. This petition is therefore allowed, and as the Local 
Board had in my opinion no authority to demand any license 
fee from the petitioner the ordér requiring him to pay it is 
set aside. 

S. V. V. f — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —- MR. Justice Burn AND Mr. Justice K. S. 
MENON. 


Elayat Karthiyayini Kunchi 
Amma and others .. Petitioners* (Respondents 2 
to 8) 
v. 
Minakshi Amma and others .. Respondents (Petitioners 1 
to 6 and Respondents 1 
and 9 to 11). 


.Marumakkattayam Act (XXII of 1933), Ss. 38 and 50 (b)—Claim by a 
Tavazhi of its share in the Tarwad—Suits filed by its members—Whether 
severance effected. 


The change in the law introduced by the enactment of the Marumak- 
kattayam Act has made the doctrine of severance of status applicable to 
tavazhis under the Marumakkattayam law as it is to persons under the 
Mitakshara law, and for precisely the same reason. Under the new law by 
S. 38 of the Act every tavazhi in a joint undivided Marumakkattayam 
family has an indefeasible right to demand partition of its own share in the 
joint family property, and all the other tavazhis must submit to it whether 
they like itor not. There is thus an express provision in the Act itself that 
severance of status is effected when a tavazhi claims to take its share of 
the tarwad properties. Such a claim must be deemed to have been made, 
when a notice demanding its share is given by the tavazhi, or atleast when a 
suit is filed for that purpose. 

Petition under S. I15 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Alatur in I. A. No. 184 of 1934 in O. S. No. 444 of 1933. 


K. Kuitikrishna Menon and K. V. Raghava Nair for 
petitioners. 


B. Sitarama Rao and Parakat Govinda Menon for 
respondents. 


The Judgment of the Court was delivered by 

Burn, J.—This is a petition to revise the order of the 
learned District Munsif of Alatur in I. A. No. 184 of 1934 in 
O. S. No. 444 of 1933. This is connected with I. A. No. 183 
of 1934 in O. S. No. 2 of 1934. The suits were filed by the 





* C. R. P. No, 1481 of 1934, i 18th October. 1935. 
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karnavan of a Malabar Marumakatayam tarwad. The learned 
District Munsif’s order shows that one suit was for a separate 


share in the tavazhi properties and the other suit is for his - 


share in another tavazhi which is said to be a Puthravakasam 
tavazhi. The plaintiff sent a registered notice demanding 
partition and executed a will in favour of his wife and children 
bequeathing to them his share in both these sets of properties. 
Then he filed two suits and it is said that he executed another 
will in favour of his wife and children thereafter. Then he 
died and his widow and children put in. these applications I. A. 
Nos. 183 and 184 of 1934 to be impleaded as the legal 
representatives of the deceased plaintiff. 

It was contended on behalf of the defendants that on the 
death of the plaintiff both the suits abated and therefore no 
legal representatives can be brought on record. This contention 
was based on the peculiarities of the Marumakattayam Law. 
The suits were filed in pursuance of S. 38 of the Madras 
Marumakkattayam Act XXII of 1933. S. 50 (b) of the same 
Act provides that: 

“Nothing contained in this Act shall be deemed to affect any rule of 
Marumakkattayam Law, custom, or usage, except to the extent expressly 
laid down in this Act”. : : 

If the parties had been Hindus governed by the Mitakshara 
law it is not disputed that the filing of the suits by the plaintiff 
would have effected a division in status between-him and the 
other members of the joint family and it would have been 
possible for his legal representatives to be brought on record 
and to continue the suits. Under the Marumakkattayam law 
the contention is that this theory of division in status being 
effected by the filing of a suit for partition is not tenable, and 
S. 50 of the Marumakkattayam Act is relied upon as indicating 
that this peculiar feature of the Mitakshara law is not to be 
imported into the Marumakkattayam law in the absence of an 
express provision in the Act itself. 


When this petition came on for hearing it was admitted 
by Mr. Kuttikrishna Menon, Advocate for the petitioners, that 
there was no express ruling on the point. This we think is a 
fact which ought to have prevented the petitioners from 
bringing this petition at all. It cannot be said that the learned 
District Munsif’s decision is so clearly wrong in law that his 
order impleading the widow and children of the deceased 
plaintiff iş one without jurisdiction and therefore revisable 
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‘under S. 115 of the Code of Civil Procedure. It is obvious 
‘that the appropriate procedure for a decision of such a point 
-as this is to bring it up in appeal. However as the petition is 


‘admitted and is posted before a Bench and as we have heard 
the arguments fully, we cannot avoid giving a decision upon it. 


For the petitioners Mr. Kuttikrishna Menon has quoted 
the cases reported in Krishnan v. Maruvalamma! and Narayana 
Moosad v. Raman Moosad2. He has also referred us to the 
decision in Second Appeal No. 457 of 1930.which has not 
been reported. In Krishna v. Maruvalammai, His Lordship 
the Chief Justice has expressed an opinion opposed to the view 


taken by ths learned District Munsif in this case. This 


expression of opinion is however obiter, and his Lordship 
the Chief Justice has agreed that the matter may be described 
as arguable. The point did not arise for express decision in 
the case before His Lordship and the words used by His 
Lordship are as follows :— 

“Ttis at thé most only arguable that the same consequences as those in 
In the matter of Balusami Aiyar® will result in the case of a suit for partition 
of a Malabar Marumakkattayam tarward; and, in my view, the Subordinate 
Judge was wrong in thinking that they did”. : . f 

That case was one in which the propriety of appointing a 

receiver for the tarwad properties after the institution of a 
suit for partition was in question and His Lordship the Chief 
Justice decided the point on other grounds. 


The case in Narayana Moosad v. Raman Moosad? has not, 
we think, any bearing on the point before us. In that case 
Venkatasubba Rao, J., was dealing with an application by 
Nambudri Brahmin for leave to sue in forma pauperis. The 
learned Judge pointed out that under the Nambudri Act 
5. 26, “Nothing contained in this Act shall be deemed to affect 
any law, custom or usage applicable to Nambudri Brahmins, 
except to the extent expressly laid down in this Act”. He 
went on to show that since before the passing of the Acta 
Nambudri Brahmin could sue for the removal of a karnavan 
‘he had not lost that right by reason of the passing of the Act 
and therefore leave to sue could be granted. The point with 
which we are concerned did not arise in that case. - 


“4. (1934) 41 L.W. 353. 
2." (1935) LL.R. 58 Mad. 811: 68 M.L,J. 678. 
3. (1928)-LL.R, 51 Mad. 417: 55 M\L.J.-175 (F.B.), - 
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The judgment of Madhavan Nair, J., in Second Appeal 
No. 457 of 1930 was relied upon by the learned Advocate for 
the petitioner, but when closely examined we think that that 
case practically supports the case of the Respondents. The 
decision was given in Second Appeal No. 457 of 1930 in a 
suit of 1924 filed long before the passing of the Madras Maru- 
makkattayam Act. Madhavan Nair, J., says: 

“Iam notatall satisfied that the doctrine of severance of status so 
familiar in Hindu Law can be introduced into Marumakkattayam Law under 
which compulsory partition at the instance of a single individual is not per- 
mitted. As the law does not declare the share of an individual member in 
the properties held in common by members of a Malabar tarwad, it is in my 
opinion difficult to apply the doctrine of severance of status in Marumakkat- 
tayam Law. That law is essentially a customary Law and the underlying 
principle of it which disallows partition at the instance of a single individual 
is by its very nature opposed.to the conception of ‘severance of status’ which 
has for its basis the right of a single individual to claim partition. The 
question has never been raised in the British Courts”. 

As Mr. Sitarama Rao points out for the respondents, the 
law now applicable in Malabar is very different. S. 38 of the 
Act expressly provides that: 

“ Any tavazhi represented by the majority of its major members may 
claim to take its share of all the properties of the tarwad over which it has 
power of disposal and separate from the tarwad”. 

And S. 40 defines what share would fall to such tavazhi 
ona division. It says: i 


“In the case referred toin S. 38, the tavazhi shall be entitled to such 
share of the tarwad properties as would fall to the tavazhi if a division per 
capita were made among all the members of the tarwad then living”. 

Under the present law therefore, the tavazhi, which in 
some cases may bea single person, has an absolute right to 
demand partition of the tavazhi’s share of the joint family 
property as defined in S. 40, and that share must be allotted in 
accordance with a simple mathematical calculation to be made 
on the basis of the number of persons in the tarwad at the 
time the division takes place. The whole of the reasoning of 
Madhavan Nair, J., in Second Appeal No. 457 of 1930 is 
therefore, as we have already stated, in favour of the respond- 
ents. Apparently partition at the instance of a single 
individual is now permitted by Law. It should follow that 
the doctrine of severance of status by reason of the filing of a 
suit for partition is equally applicable to persons governed by 
Marumakkattayam Law. It is to be noticed that this 
doctrine does not depend upon any principles peculiar to the 
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Mitakshara Law. It depends upon principles of quite general 
application. In Girja Bai v. Sadasiv eee their Lord- 
ships of the Privy Council observe: 

“ that separation from the joint family involving “the severance of the 
joint status so far as the separating member is concerned, with all the legal 
consequences resulting therefrom, is quite distinct from the de facto division 
into specific shares of the property held until then jointly. One is a matter 
of individual decision, the desire on the part of any one member to sever 
himself from the joint family and to enjoy his hitherto undefined or unspeci- 
fied share separately from the others without being subject to the obligations 
which arise from the joint status; whilst the other is a natural resultant 
from his decision, the division and separation of his share which may be 
arrived at either by private agreement among the parties, or on failure of 
that by the intervention of the Court. Once the decision has been unequivo- 
cally expressed and clearly intimated to his co-sharers, his right to obtain 
and possess the share to which he admittedly has a title is unimpeachable; 
neither the co-sharers can question it nor can the Court examine his 
conscience, to find out whether his reasons for separation were well founded 
or sufficient; the Court has simply to give effect to his right to have his share 
allocated separately from the others”, 

Again at page 1048 their Lordships of the Privy Council 
point out: 


“Partition does not give him a title or create a fitle in him; it only 
enables him to obtain what is his own in a definite and specific form for 
purposes of disposition independent of the wishes of his former co-sharers”. 

They conclude with the observations of Lord Watson in 
Madho Parshad v. Mehrban Singh? “So long as his interest is 
indefinite he isnot in a position to dispose of it at his own 
hand and for his own purposes; but as soon as partition is 
made he becomes the sole owner of his share, and has the 
same powers of disposal as if it had been his acquired 
property”. Their Lordships also refer to the language used 
by Mr. Justice Dwarkanath Mitter in Deo Bunsee Koer v. 
Dwarkanath8. Now it is a settled doctrine of Hindu Law: 

“that every member of a joint undivided family has an indefeasible right 
to demand a partition of his own share. The other members of the family 
must submit to it whether they like it or not”. 

The change in the law introduced by the enactment of the 
Marummakkattayam Act has, we think, made the doctrine of 
severance of status applicable to tavazhis under the Marum- 
makkattayam Law as itis to persons under the Mitakshara 
Law, and for precisely the same reason. Under the new law 
every tavazhi in a joint undivided Marummakkattayam family 


1. (1916) L.R. 43 L.A. 151: LL.R. 43 Cal. 1031 at 1047: 31 M.L.J. 455 (P. C.), 
2, (1890) IL.R. 18 Cal. 157, 3. (1868) 10 W.R. 273, , 
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has an indefeasible right to demand partition of its own share 
in the joint family property, and all the other tavazhis must 
submit to it whether they like it or not. 


Mr. Kuttikrishna Menon for the petitioners has referred 
to the provisions of S. 43 0f the Act. It is there provided 
that: ; 

“ Not less than two-thirds of the major members of a tarwad may, at 
any time, present a petition to the Collector for the registration of the 
tarwad as impartible”. ý 

He lays stress upon the words “at any time”. His con- 
tention appears to be that by reason of these words any suit 
brought by a tavazhi under S. 38 can be defeated by a petition 
under S. 43 even if the suit under S. 38 had been filed before 
the petition under S. 43. Mr. Kuttikrishna Menon contends 
that if two thirds or more of the major members of the tarwad 
present a petition to the Collector under S. 43 and if the 
Collector thereupon registers the tarwad as impartible, the suit 
already filed under S. 38 would have to be dismissed. We 
cannot agree with this view. This construction of S. 43 
would render the right granted under S. 38 illusory, and we 
do not believe that such was the intention of the legislature or 
that the words “at any time” could bear such a meaning. This 
point, however, cannot possibly arise in this case because the 
properties of which partition is required in the two suits in 
question, are properties belonging to two tavazhis and not 
properties belonging to a tarwad. By 9. 41 of the Act the 
provisions of Chapter VI apply to every tavazhi possessing 
separate propeties as if it were a tarwad: it is not however 


enacted that the provisions of Chapter VII which deal with ` 


impartible tarwads are applicable to tavazhis. ` 


It is also argued that, as there is no express provision in 
the Act that a severance of status is effected on the filing of a 
suit for partition, S. 50 of the Act prohibits the introduction 
of such a rule in the Marumakkattayam law. But under S. 38 
“Any tavazhi represented by a majority of its members may 
claim to take its share of all the properties of the tarwad.... 
and separate from the tarwad”. This indicates that so far as 
a tavazhi is concerned the separation from the tarwad is 
effected on its claiming to take its share of the properties of 
the tarwad. There is thus an express provision in the Act 
itself that severance of status is effected when a tavazhi claims 
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to take its share of the tarwad properties. Such a claim must 
be deemed to have been made, when a notice demanding its 
share is given, or at least when a suit is filed for that purpose. 
There is therefore, no substance in this contention. 

For these reasons, we consider that the decision of the 
learned District Munsif was correct and we dismiss this peti- 
tion with costs. 

K.C. ` Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Sir Horace Owen Compton BEASLEY Kt., 

Chief Justice. : 
Kannammal .. Petitioner (1st Defendant). ; 
i, f 





Muthukumaraswami Chetty .. Respondent — (Transferee 


Decree-Holder) : 


Civil Procedure Code (V of 1908)—O. 21, R. 29—Scope—Assignee decree 
-holder and judgment debtor—Agreement to enler up satisfaction—Breach— 
Suit to recover damages—A pplication for stay of execution of decree—M ain- 
tainability. : 

The plaintiff sued to recover damages from an. assignet decree:holdet 
forthe latter having broken his agreement with her whereby he agreéd to 
receive in satisfaction of the assigned decree certain bonds ‘and to get satis- 
faction entered up. The plaintiff applied to the Court for stay of execution 
of the defendant’s decree against her while the suit was pendirig. 

H eld, that R, 29 of O. 21, Civil Procedure Code, was applicable to ie 
case and the application for stay was sustainable. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Tindivanam dated 7th March 1935 and made in M. P. 


‘No. 116 of 1935 in S.C.S. No. 338 of 1933, O: S. No. 73 of 
“1945 on the file of the said Court. 


R. S omasundara Aiyar for petitioner. 

M. S. Venkatarama Aiyar for respondent. 

The Court delivered the following | 

Jupement.—This is not a ‘very simple polit but after 
hearing the argument of learned Counsel I am clearly of 
Opinion that the lower-court’s order is wrong. I have. been 
forced to take this view though I admit’ that upon the. con- 
struction of O. 21, R. 29 Civil Procedure Code other courts 
may take a different view. 








k *CRP No. 452 of 1935. 9th October, 1935. 
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The respondent here is the assignee decree-holder and the 
petitioner is a woman. She is the plaintiff in a suit and it 
seems to me that, although the plaint is not artistically and 
definitely worded, her suit is for damages against the assignee 
decree-holder for having broken his agreement with her where- 
by he agreed to receive in satisfaction of the assigned decree 
certain bonds and to get satisfaction entered up. It is conceded 
that a suit of that nature will lie; and it is argued on behalf of 
the petitioner that such a suit as that is one which is contem- 
plated by R. 29 of O. 21, Civil Procedure Code. That rule 
reads as follows :— 

“Where a suit is pending in any court against the holder of a decree of 
such court, on the part of the person against whom the decree was passed, 
the Court may on such terms as to security or otherwise, as it thinks fit, 
stay execution of the decree until the pending suit has been decided”. 

The plaintiff applied to the Court for stay of execution of 
the defendant’s decree against her whilst the suit was pending. 
The District Munsif took the view that R. 29 of O. 2ł Civil 
Procedure Code did not apply to such a suit as this. Iam 
unable to see why it does not. It is quite true that it may 
bring about the result that could not be obtained in any other 
form of application, namely, an application to an executing 
Court to stay execution of the decree by reason of the fact that 
it had been satisfied and such satisfaction had not been 
recorded. The result in this case of ordering stay of exe- 
cution may be the same as the result would be in the other 
case if such a procedure were admissible which of course is 
not. ButI quite fail to see why R. 29 does not embrace every 
kind of suit which is maintainable. There is no limitation so 
far as I can see in the rule and once it is conceded that this suit 
is maintainable, it seems to me that the procedure laid down in 
R. 29 is at once attracted. The object of the rule, I take it, is 
that, should a plaintiff in a pending suit succeed therein, then 
there can be an adjustment of the decree or claim by that 
plaintiff against the decree obtained against him in the other 
suit in the same court without it being necessary for the 
successful plaintiff in the pending suit to take out execution 
proceedings. Execution in the other suit is stayed so that the 
rights of the parties can be adjusted. Furthermore it seems 
to me to be quite right that, in cases where it is likely that the 
decree-holder in the other suit may take steps which might 
deprive the plaintiff in the pending suit of the fruits of any 
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decree which he obtains, an order staying the execution in the 
other suit should be made. The rule is not an imperative one; 
and the Court has a discretion either to grant the relief asked 
for, namely, stay of execution of the decree, or to refuse it. 
This is not a suit asking for an injunction against the decree- 
holder executing his decree nor is it one asking for a declaration 
that he is not entitled to execute his decree. It is a simple suit 
claiming damages for breach of an agreement. In my opinion 
the lower Court took an erroneous view of the scope of O. 21, 
R. 29, Civil Procedure Code and that R. 29 of O. 21 does apply 
to such a case as this. I am not saying anything here as to 
the manner in which the lower Court should exercise its discre- 
tion. The order of the lower Court is therefore reversed and 
the case sent back to the lower Court to be dealt with in the light 
of the observations I have made. In view of the fact that the 
plaintiff may not succeed in the suit, I make no order as to 
costs here except to direct that the costs of this petition will 
abide the result of the trial. I further direct that the trial of 
the suit is to take place as soon as possible. Interim stay has. 
already been granted and it will continue until this matter is. 
dealt with in the lower Court. 


B.V.V. ee, Case remanded. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT:— LORD THANKERTON, SIR Jonn WALLIS AND: 
Sir GEORGE RANKIN. 


Bindeswari Charan Singh .. Abpellant* 
j 
Thakur Bageshwari Charan Singh.. Respondent. 


Civil Procedure Code (V of 1908), S. 11—Res judicata—Question of law 
—Applicability of an Act to a particular transaction—Decision on, in a prior 
suit between parties—If res judicata. 

Where in a prior suit it was decided that S.12-A of the Chota Nagpur 
Incumbered Estates Act, 1876. which renders void any transaction to which it 
is applicable, did not apply to a particular transaction, it is not open in a. 
subsequent suit which otherwise satisfies the requirements of S. 11, Civil 
Procedure Code, to re-open the question whether S. 12-A of the Act of 1876 
applied to the transaction. The question asto whether the provisions of an 
Act apply to a particular transaction entitles the Court to consider the 
construction of the section and the determination of its applicability rests. 
with the Court; the Court having determined in a previous suit that the 


* P, C. Appeal No. 59 of 1934. 18th November, 1935 . 
Patna Appeal No. 25 of 1932. 
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particular section of the Act had never applied to the transaction in question, 
the issue as to its applicability cannot be tried anew in a subsequent suit in 
the face of the express prohibition in S. 11 of the Civil Procedure Code. 

Collusion is not the appropriate term to apply to the obtaining of a 
decree by a fraud on the Court. 

Appeal from a judgment and decree dated 29th July, 
1932 of the High Court of Judicature at Patna (James and 
Agarwalla, JJ.) which reversed a judgment and decree dated 
31st of March, 1928 of the Subordinate Judge of Hazaribagh 
(Babu Saudagar Singh). . 

The facts sufficiently appear from the judgments of their Lordships and 
of the High Court reported in Thakur Bageshwari Charan Singh v. 
Bindeshwari Charan Singh, (1933) I.L.R. 12 Pat. 147: A.I.R. 1932 Pat. 337, 

J. M. Pringle for appellant--The judgment and decree 
in the 1917 suit bind the respondent. It was decided by that 
judgment (1) that the 1909 grant was valid and (2) that the 
appellant was entitled as maintenance to an allowance of 
Rs. 4,000 yearly. That judgment and decree were passed by the 
Court in exercise of the jurisdiction saved to it by S. 23 of the 
Encumbered Estates Act. Under that section the Court had 
jurisdiction both to pass and to execute the decree. The result 
of the judgment in the 1917 suit is that even on the assumption 
that it is still open to the respondent to contest the validity of the 
1909 grant the appellant in execution of that decree can 
immediately compel a re-grant to him of the properties comprised 
in the said grant. No Court will pass a decree declaring to be 
void that which can thus be validated forthwith. The 1920 grant 
being made in obedience to the decree in the 1917 suit lies outside 
the purview of S. 12-A and requires no sanction of the Commis- 
sioner to give it effect. The cases relied on by the High Court 
(Karini Charan Bhattacharya v. Kedar Nath Haldari, Manohar 
Lalv. Baldeo Singh®, Rup Nath Mandal v. Jaganath Mandals and 
Joychand v. Bhutnath Khant) do not apply to the facts and 
circumstances of the present case. 

A. M. Dunne, K.C and W. Wallach for respondent.—24th 
October, 1925, The grants of 1909 and 1920 are void under 
S. 12-A of the Encumbered Estates Act. Therefore the decision 
in suit No. 117 of 1917 does not operate as res judicata in this 
suit. 

W. Wallach, followed, for respondent. The decree in suit 
No. 117 of 1917 was obtained by collusion and fraud. 

Judgment and Decree of the High Court (Agarwalla and 
James, JJ.) set aside. 





1. (1928) LL.R. 56 Cal. 723. 2.” (1927) T ar All. 918. 
3. (1927) LL.R. 7 Pat. 178: 9 P.L 
4. (1929) 11 P.L.T. 207. 
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Their Lordships’ judgment was delivered by 


Lorp THANKERTON.—This is an appeal from a decree of 
the High Court of Judicature at Patna dated the 29th July, 
1932, which reversed a decree of the Additional Subordinate 
Judge of Hazaribagh dated the 31st March, 1928, and decreed 
the plaintiff-respondent’s suit with costs. 


The following pedigree shows the relationship of the 
parties — 


Senior wife = “Thakur Jadu Charan Singh, == 
died 21st Feb. 1924 | 


“ 


Junior wife 


| | Bindeshwari Charan Singh 
Babu Ramdhan  Jibdan Charan RDS meen Aa 
Charan Singh Singh. 
(eldest son), 
died 30th Jan. 1920 


| 
Thakur Bageshwari 
Charan Singh 
(Plaintiff-Respondent). is 


Thakur Jadu Charan Singh was the owner of an im- 
partible estate in the District of Hazaribagh. On his death 
intestate in 1924 the respondent succeeded to the estate, his 
father having died in 1920. 

The management of the estate was vested in a manager 
appointed under S. 2 of the Chota Nagpur Encumbered Estates 
Act (VI of 1876) from 1894 until the 15th May, 1909, when 
it was released and made over again to Jadu Charan, 
in accordance with the provisions of the Act. The estate was 
again vested in a manager under the Act on the 24th July, 
1921, and it is still under management. 

On the 17th November, 1909, Jadu Charan executed a 
maintenance grant in favour of the appellant, transferring to 
him villages and lands yielding an annual income of Rs. 1,300. 
Doubt being entertained as to whether, in view of the provisions 
of S. 12-A of the Act, the sanction of the Commissioner to the 
grant should have been obtained, the appellant, on the 4th 
March, 1916, sought the sanction of the Commissioner, but this 
was refused by an order dated the 6th April, 1916. 

Section 12-A provides as follows :— 

*12-A.—(1) When the possession and enjoyment of property is restored, 
under.the circumstances mentioned in the first or the third clause of S, 12, to 
the person who was the holder of such property when the application under 


S. 2 was made; such person shall not be competent, without the previous 
sanction of the Commissioner— - 
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(a) to alienate such property, or any part thereof, in any way, or 

(b) to create any charge thereon extending beyond his lifetime. 

(2) If the Commissioner refuses to sanction any such alienation or 
charge, an appeal shall lie to the Board of Revenue, whose decision shall be 
final. 

(3) Every alienation and char ge made or attemped in contravention of 
sub-section (1) shall be void.” 

The present appellant, having attained majority on the 4th 
September, 1917, instituted suit No. 117 of 1917 in the Court 
of the Subordinate Judge of Hazaribagh against Jadu Charan 
and his brothers Ramdhan and Jibdhan, claiming a maintenance 
grant of the yearly value of Rs. 4,000—he being already in 
possession under the grant of 1909 of properties yielding an 
income of Rs. 1,200 in cash and Rs. 100 in kind—and main- 
taining that the sanction of the Commissioner was not necessary. 
All three defendants filed written statements, the present res- 
pondent’s father, in particular, contesting the suit. On the 
12th November, 1919, the Subordinate Judge decreed the suit 
and ordered and decreed that :— 

“it be declared that the plaintiff is entitled to get as maintenance grant 
from the defendant No. 1 properties yielding an income of Rs. 3,500 in cash 
and Rs. 500 in kind annually and it be further declared that the grant made 
to the plaintiff by his father on Kartik Sudi 5, 1966 S. is legally valid and 
after leaving out the khorposh properties so obtained by the plaintiff, he do 


get additional properties in maintenance from the defendant No.1 yielding 
an annual income of Rs. 2,300 in cash and Rs. 400 in kind.” 


Defendant No. 2, the present respondent’s father, who 
had not appeared at the trial applied fora re-hearing under 
O. 9, R. 13 of the Code of Civil Procedure, but the application 
was rejected. On the 21st February, 1920, Jadu Charan, de- 
fendant No. I, in implement of the order of the Court, executed 
and registered a maintenance grant to the present appellant of 
further properties yielding an income of Rs. 2,300 in cash and 
Rs. 400 in kind. This grant was filed in Court and entered, 
as satisfaction of the liability of defendant No. 1, on the 27th 
February, 1920. 

The respondent’s father having died on the 30th January, 
1920, the respondent became the owner of the impartible estate, 
which again came under the Encumbered Estates Act on the 
24th July, 1921. The respondent. instituted the present suit, 
through his representative and next, friend, the manager of the 
estate, on the 14th May, 1926, and impleaded as defendants 
the appellant and the mortgagee of some of the properties in 
suit. In the plaint the respondent asked for a declaration that 
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the two maintenance grants of 1909 and 1920 are illegal and 
invalid and not binding on him, and asked for possession and 
mesne profits. The suit was defended by the appellant, and 
the following issues, settled in the suit, are relevant to this 
appeal :— 


4. Are the judgment and decree passed in suit No. 117 of 1917 collusive? 

5. Are (sic) the findings in suit No. 117 of 1917 of the Subordinate 
Judge of Hazaribagh operate as res judicata in the present suit? 

7. Are the grants dated 17th November, 1909 (Kartik Sudi5 of 1966 
Sambat) and dated 21st February, 1920, affected by S. 12-A of the Encum- 
bered Estates Act? 


Although the question of collusion is maintained in the 
respondent’s case, it could not be seriously pressed in view of 
the concurrent findings of the Courts below, but their Lord- 
ships desire to point out that collusion is not the appropriate 
term to apply to the obtaining of a decree by a fraud on the 
Court; the terms of the issue suggest that the Court was im- 
plicated in the matter. 

The learned Subordinate Judge held that the findings in 
the suit of 1917 did operate as res judicata and that, in 
accordance therewith, S. 12-A did not affect the grant of 1909 
or the grant of 1920, as the latter was executed by way of 
carrying out the order in the judgment and decree in that suit. 
He therefore dismissed the present suit. On appeal, this 
decision was reversed by the High Court, for reasons which 
render it convenient to re-state the provisions of S. 11 of the 
Code of Civil Procedure, viz.— 


“No Court shall try any suit or issue in which the matter directly and 
substantially in issue has been directly aud substantially in issue in a former 
suit between the same parties or between parties under whom they or any of 
them claim, litigating under the same title, ina Court competent to try such 
subsequent suit or the suit in which such issue has been subsequently raised, 
and has been heard and finally decided by such Courl”. 


The judgment of the High Court was delivered by 
Agarwala, J., with whom James, J. concurred, and, with 
reference to the 1909 grant, it appears to their Lordships that 
the learned Judges have disregarded the express prohibition of 
S. 11. They clearly hold that the question of the validity of 
the 1909 grant in view of S. 12-A of the Encumbered Estates 
Act was directly and substantially in issue and was decided in 
the 1917 suit and that the similarity of the parties satisfied the 
condition of S. 11 of the Code, but Agarwala, J. then states: 


“Reverting to the question of the operation of the doctrine of res judicata 
on the grant of 1909, the point for determination is whether the decision in 
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the 1917 suit can render valid a transaction which sub-S. 3 to S. 12-A declares 
to be void. ... Now the third sub-section of S. 12-A declares that an 


alienation or charge made without the previous sanction of the Commissioner 
is void, that is to say, it is void ab initio. The grant of 1909 was in my 
opinion still-born and the decision in the suit of 1917 could not impregnate it 
with life. I therefore hold that we are not bound to treat the grant of 1909 
as valid merely by reason of the conclusion as to its validity arrived at by the 
learned Subordinate Judge in the 1917 suit”. 


Truly the third sub-section of 12-A renders void any tran- 
saction to which it is applicable, but the question as to whether 
it applies to a particular transaction entitles the Court to 
consider the construction of the section and the determination 
of its applicability rests with the Court. The decision of the 
Court in the suit of 1917 determined that the section had never 
applied to the transaction of 1909, and it is difficult to follow 
the reasoning of the learned Judge which allowed him not only 
to express a strong contrary view as to the applicability of the 
section, which he was entitled to do, if he so chose, but to try 
anew the issue as to its applicability—in face of the express 
prohibition in S. 11 of the Code. In support of his view, the 
learned Judge refers to the opinion of Sir George Rankin, then 
Chief Justice, in Tarini Charan Bhattacharya v. Kedar Nath 
Haldar! and to certain other cases, but these lend no support 
to the reasoning of the learned Judge. 

With regard to the 1920 grant, the learned Judge, taking 
the view—rightly, as their Lordships think—that the suit of 
1917 was brought under the Code of Civil Procedure, states, 


“The only effect of the decree in that suit was to declare the appellant to 
be entitled to obtain from Jadu Charan properties yielding an annual income 
of Rs. 4,000. But Jadu Charan was incompetent to give effect to the decree 
unless the Commissioner sanctioned a transfer or charge under S. 12-A”. 


It is not clear how far this view is based on the learned 
Judge’s opinion as to the 1909 grant, but in any event, their 
Lordships are clearly of opinion that the learned Subordinate 
Judge was right on this point, and that the decision in the suit 
asto the construction of S. 12-A is res judicata as to the 
validity of the grant of 1920 which was made in fulfilment of 
the obligations of that decision. 

Their Lordships are therefore of opinion that, in view of 
the decision in the suit of 1917, it is not open to the respondent 
to challenge the validity of the grants of 1909 and 1920, and 
that they are binding on him, and they will, accordingly humbly 


. 1, (1928) I.L.R. 56 Cal. 723 at 736, 
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advise His Majesty that the appeal should be allowed, that the 
judgment and decree of the High Court should be set aside 
and that the judgment and decree of the Additional Subor- 
dinate Judge of Hazaribagh should be restored. The 
respondent will pay to the appellant his costs of this appeal 
and in the High Court. 

Solicitors for appellant: W. W. Box & Co. 

Solicitor for respondent: Solicitor, India Office. 

S.P.K. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATUREAT MADRAS. 

Present :—Mnr. Justice Mapgavan Nair, ON A DIFFE- 
RENCE OF OPINION BETWEEN Mr. JUSTICE VARADACHARIAR AND- 
Mr. Justice Burn, 


Bingi Neelamma .: Appellani* (Plaintiff). 
v. 
Agadi Mareppa .. Respondent (Defendant). 


Deed—Construction—Deed of settlement compromising disputes as to 
rights of property—Creation of trust fund—Income directed to be paid by- 
way of maintenance to wife of one party—Death of then existing wife— 
Right of subsequently married wife—Vested heritable interest if created— 
Court-feee—Pauper plaintiff—Claim for declaration of maintenance right and 
for arrears—Dismissal of suit—Direction in decree to recover Court-fees 
from defendani—Proper Court-fee payable. 

One V and his wife G instituted a suit against M who was the grand-- 
father of Vj; while V sought to enforce his right to share in certain proper- 
ties his wife claimed the return to her of other properties. The disputes. 
between the parties were however amicably settled and at that time M 
executed a deed of settlement in the following terms: ‘I, M, have arranged’ 
out of kindness a capital of Rs. 10,000 out of my cash property and declared: 
as a trust for the sake of your, Vs, help improvement and benefit according’ 
to dharma. You, V. shall have no right whatever either to draw out or to- 
appropriate or to alienate the aforesaid amount during my lifetime. And it. 
is only after my lifetime that the trust amount should come to C. But the: 
income of the trust fund I shall pay you V during my lifetime, throughout 
each and every month. IfI should fail in this condition you V shall be: 
entitled only to collect the aforesaid interest and not the entire principal trust. 
amount during my life-time. If perhaps any mishap should befall you during. 
Ms lifetime then your wife, your sons and grandsons shall alone become 
entitled to the said declared trust, interest etc. To attend to all affairs 
relating to the aforesaid trust I, M, have appointed myself as and to be the 
trustee”. The executant referred in the preamble to Gand her claim for 
stridhanam properties being compromised under the settlement but she was 
not referred to in the operative portion of the deed. After the execution of 
the deed G died and V married another wife and he died subsequently. The 
second wife of V instituted a suit in forma pauperis claiming that the interest 





* Appeal No. 378 of 1929. 29th April 1935, 
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created under the deed devolved on her. She prayed for a declaration of 
her right and for the recovery of Rs. 650 being the arrears of maintenance 
and in the alternative for recovery of the sum of Rs. 10,000if the Court 
should hold that she was entitled to the corpus and its immediate payment. 
The trial Court held that V took no vested interest in the corpus during the 
lifetime of M, that in the events that had happened the trust fund had result- 
ed to M and dismissed the suit. The decree however directed the defendant 
to pay the Court-fee payable on the plaint to the Government. 


Held, in appeal by Madhavan Nair, J., (on.a difference of opinion) agree- 
ing with Burn, J., that avested heritable estate was not created under the 
document, that the “wife” contemplated in the operative part of the deed was 
G and no other, and that the plaintiff was not entitled to any relief. 


Held further, by Madhavan Nair, agreeing with Varadachariar, J., on 
this point, that it was a proper case for directing the defendant to pay the 
Court-fee payable to the Government, and that Court-fee should be calculat- 
ed ad valorem on the aggregate of Rs. 6,000 being ten times the annual 
amount claimed under S. 7 (ii) of the Court-Fees Act, and Rs. 650 claimed 
as arrears. 

Appeal against the decree of the Court of the Subordinate 
Judge of Bellary dated the 12th day of March, 1929, and 


passed in O.S. No. 5 of 1928. 
B. Somayya for appellant. 
P. Venkataramana Rao for respondent. 


The Appeal came up in the first instance before Varada- 
chariar and Burn, JJ., who differed and made the following 


Orver. Varadachariar, J.—The decision of this appeal 
turns on the construction of Ex. A, which embodies a settlement 
entered into, in July, 1924, between the defendant and one 
Veeranna (sometimes referred to as Eranna). The plaintiff 
appellant is Veeranna’s widow, but she had not married him at 
the date of Ex. A. His then wife was one Govindamma, 
who died a few months after Ex. A. Veeranna himself died 
early in 1927 and plaintiff brought this suit in 1928 claiming 
benefits under Ex. A. 


It is admitted that Veeranna was the daughter’s son of 
the defendant and had been brought up from his youth by the 
defendant and helped by him all along, whereas Govindamma 
was not in any manner related to the defendant, before her 
marriage to Veerannah. Ex. A, recites that Veeranna and 
Govindamma had filed a pauper petition O. P. No. 59 of 1923 
against the defendant, claiming that Veeranna was entitled 
to a share in defendant’s properties and that Govindamma had 
to recover her stridhanam propérty from the defendant. The 


disputes were amicably settled by the two persons withdrawing 
17 
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their claims and the defendant making the arrangement under 
Ex. A, 


The operative portion of the document runs as follows :— 


“I (Agadi Marappa) have arranged out of my kindness a capital of 
Rs. 10,000 out of my cash property and declared it as a trust for the sake of 
your (Veeranna’s) help, improvement and benefit according to Dharma. 
You Veeranna shall have no right whatever either to receive (draw out)or to 
make use of (appropriate) or to alienate the (aforesaid) that amount during 
my (Agadi Marappa’s) lifetime ; and it is only after my (Agadi Marappa’s) 
lifetime, the said (trust) amount should come to (Chendavalasinadi) you; 
but for the income (interest) of the said trust amount, I shall, during my 
lifetime, pay you (Bingi Veeranna) throughout each and every month at the 
rate of Rs.50 (rupees fifty) per month. If I, (Agadi Marappa) should fail in 
this condition (of paying interest every month), you (Bingi Veeranna) shall 
only be entitled to legally collect the aforesaid entire income (interest) ; but 
you shall not be entitled to collect (recover) the aforesaid entire principal 
trust amount during my lifetime. If perhaps any mishap (crisis) should 
befall you (bingi Veeranna) during my Agadi Marappa’s lifetime, then your 
wife, your sons and grandsons shall alone become entitled to the said declared 
trust, interest etc., everything. To attend to (carry out) all affairs relating 
to the aforesaid trust, I (Agadi Marappa) have appointed myself as and to 
be the trustee. 1 hope that by the help rendered to you (Bingi Veeranna) 
by me (Agadi Marappa) as aforesaid you will thrive (get on) well agreeably 
to law and regularity and be happy”. 


It will be noted that though there are references to 
Govindamma in the recital portion of the document and to her 
abandoning her alleged claim to Stridhanam property, she has 
not joined in the execution of Ex. A nor is she referred to by 
name in any of the operative clauses. The reference to 
Govindamma in the recital portions is quite intelligible, because 
it is she who put forward the claim for stridhanam and sub- 
sequently abandoned it. There can be no possibility of ‘‘another 
wife” being contemplated at all in those portions. Why is 
there no reference to her by name in the operative clauses? As 
the learned Subordinate Judge points out, the document, 
throughout the operative portion, uses the singular ‘you’ as 
referring to Veeranna, except in one place where it is used in 
the plural form. 

The learned Subordinate Judge has held that Veeranna 
took no “vested” interest in the corpus of Rs. 10,000 during 
the lifetime of the defendant, that when speaking of ‘your 
wife’ in Ex. A, the first defendant must have contemplated 
only the then existing wife Govindamma and that in the events 
that have happened, the trust fund has resulted to the first 
defendant himself, for his own benefit. Mr. Somayya, on 
behalf of the plaintiff—appellant here, has attacked these 
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various steps in the learned Judge’s reasoning. Mr. Venkata- 
ramana Rao (for the respondent) has contended that in any 
view the plaintiff could have no manner of right and he bas 
strongly relied on the decision of the court of appeal in In re 
Coley! in support of the view that the reference in Ex. A to 
Veeranna’s wife can only refer to the wife then in existence. 


In view of the reference made by the learned Subordinate 
Judge to the evidence now given by the defendant as to his 
intentions when he executed Ex. A, it is necessary to emphasize 
the rule that in the interpretation of a document it is the ex- 
pressed intention of the parties that has to be ascertained by 
the court, In the well-known words of Lord Wensleydale. 
«The question is not what the parties to a deed may have 
intended to do by entering into that deed but what is the 
meaning of the words used in that deed”. The statement by 
the defendant, in the box, that he would never have executed 
the settlement if he had anticipated the possibility of a second 
wife of Veeranna claiming the benefit of the arrangement or 
if it had a condition that it should be for the benefit of 
Veeranna’s sons by any other wife, is not admissible at all, as 
any aid to construction (cf Indar Kunwar v. Jaipal Kunwar?) 
nor is it of much use to him to say that he did not at the time 
of Ex. A, contemplate the contingency of Govindamma dying 
and Veeranna taking a second wife. To say the least, he is, 
in the events that have happened, deeply interested in making 
out that the trust had failed and the amount of Rs. 10,000 has 
now become his own property. 


It is difficult to say that there is in the document, any 
ambiguity of the kind provided for in Ss. 96 and 97 of the 
Evidence Act. Evidence can be adduced only in respect of 
facts existing at the time and not directed to intentions of the 
executant, in relation to unexpected contingencies. It must 
also be remembered that, even if the court has reason to think 
that a settlor may have imperfectly understood the words he 
has used or may have misconceived the effect of conferring the 
particular kind of estate that the words employed by him are 
capable of conferring, this would not justify the Court in 
giving. an interpretation to the language other than the ordi- 
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nary legal meaning. Lalit Mohun Singh Roy v. Chukkun Lal 
Royi. 

The rule of construction laid down in In re, Coley? is 
that: 

“ If in a will you find a gift by the testator to the ‘wife’ of a person and 
that person has at the time a wife living and acknowledged by the testator, 
the testator prima facie intends to refer to the existing wife and not to any 
subsequent wife that person may have: unless indeed there may be sufficient 
context to enable the Court to say that the testator is referring also to a 
subsequent wife and that the prima facie meaning of the gift is displaced.” 
Per Romer, L.J., at p. 110). Two questions therefore 
arise for consideration: (i) Is there a gift to the wife here and 
(ii) if there is one, are there reasons in the present case, for 
departing from the prima facie meaning of the expression 
‘your wife’. To answer these questions, it is necessary to 
to consider at the outset, the nature and extent of the inter- 
est taken by Veeranna himself under Ex. A. If he took no 
interest at all in the corpus during the lifetime of the first 
defendant or if he took only a life interest, it would follow 
that the widow and children could claim only under a gift to 
themselves but if Veeranna obtained a vested interest in the 
corpus even on the date of Ex. A and that amounted toa 
heritable interest, it would not be reasonable to hold that the 
widow or the sons and grandsons take as donees from the 
setilor. In Coley, In re? there was no gift of the corpus to 
the husband and the gift even of the income was in terms 
limited to his life. In that case, therefore, the wife could 
only claim by way of gift to herself. Even where the wife 
takes by way of ‘gift’ a distinction was at one time suggested 
between instruments whereby an interest is in the first instance 
created in favour of a person’s wife and those wherein there 
is first a gift to the husband for life and after his death, to 
his wife and children (see In re, Lory)2 but this distinction 
may not be countenanced after the decision in In re, Coley2. 

The dispositive: words in Ex. A, are undoubtedly those 
whereby the defendant declares that out of kindness, he has 
arranged a capital of Rs. 10,000 out of his cash property and 
declared it as a trust for the sake of Veeranna’s help, improve- 
ment and benefit. There are no words of futurity attached to 
this gift and the beneficiary being a male, would under these 





1. (1897) L.R. 24 I.A. 76 : I.L,R. 24 Cal. 834 at 850 (P.C.). 
2. (1903) 2 Ch. 102. i 3. (1891) 7 T.L.R. 419, 
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words prima facie take a vested heritable interest in the fund. 
The succeeding clauses in Ex. A, far from contradicting this 
result, only confirm it. The provision relating to payment of 
Rs. 50 per mensem to Veeranna during the defendant’s life- 
time, is very significant, because it is not independent of the 
gift of Rs. 10,000, (as must be the case if it is a future gift) 
but expressly states that it represents the income or interest 
on the sum of Rs. 10,000. Now can there be any question of 
‘interest’ unless the right to the principal has accrued? Itis 
well established that even in cases where the dispositive words 
suggest a contingent interest, the gift to the donee of the 
interest or income accruing during the interval must be taken 
to show that the gift is vested and the contingency only refers 
to possession (Jarman on Wills 7th edition page 1379). The 
present is an a fortiori case. Mr. Venkataramana Rao laid stress 
on the use of the word ‘Chendavalasinadi’ in that clause of Ex. 
A, which speaks of what is to happen after defendant’s death; 
but in the context, it can well be held to refer to the right to 
collect the corpus and this construction is supported by the 
use of the word ‘vasool’ in a similar connection in the succeed- 
ing clause. The restriction upon Veeranna’s right to draw 
out or use the corpus immediately, is not inconsistent with a 
-vested interest and the restriction against alienation is, if 
anything, in favour of it, for if he took no interest in the 
corpus at all, during defendant’s lifetime; there was nothing to 
alienate and hence no occasion for restraining alienation. 


There is greater difficulty in determining the quantum of 
interest that Veeranna took under Ex. A. Mr. Venkataramana 
Rao contends that it cannot be an ‘absolute’ estate, because (i) 
in referring to the persons who are to receive the money in the 
event of Veeranna’s death during the defendant’s lifetime, the 
wife is placed before the sons and grandsons and (ii) after 
the word ‘grandsons’ occurs the word ‘matram’ (only) suggest- 
ing that no other heirs were intended to take. The latter point 
may be easily disposed of. The word ‘matram’ is certainly 
not stronger than the language of the grantin Bhoobun Mohini 
Debia v. Hurrish Chunder Chowdhry4 which after referring to 
Santana (or descendants) of the grantee, expressly stated ‘no 
other heir of yours shall have right or interest’, The Judicial 
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Committee nevertheless held that the grantee took a heritable 
and absolute estate though it was defeasible in certain events. 


As to the first point, let us examine the effect and impli- 
cations of the reference to “wife, sons and grandsons” (Bharya 
putra poutraluku). This is how the idea of the ‘family’ will 
present itself to the mind of a Hindu. Suppose these words 
were not there at all; the family will take Veeranna’s interest 
by the mere reason of the fact that it is a vested interest. 
Suppose, on the other hand, we assume that these words 
introduce an ‘independent gift; it could scarcely be maintained 
that all three sets of people were intended to take simulta- 
neously but that would be the result of treating the clause as 
words of ‘gift’ to them. The reference to ‘sons’ of whom 
none had come into existence at the date of Ex. A, is signifi- 
cant in this connection and the reference to ‘grandsons’ even 
more so. If they are to take successively, where are the words 
to restrict the interest of the first two sets of donees to ‘life’ 
interests? and what reason is there for assuming that even the 
sons were intended to take only life interests. The proper 
reading must be that the wife or the sons or the grandsons, as 
the case may be, should take, if so, what is the violence done, 
in reading the document as providing for two possible contin« 
gencies, one in which Veeranna may have sons or grandsons 
and another in which he may not have sons or grandsons, and 
reading the words ‘wife, sons, grandsons” distributively, 
according as Veeranna dies issueless or leaves sons. This is 
certainly much more consistent with Hindu ideas and with the 
opening words which give to Veeranna a vested interest 
unlimited in point of duration. If it should be said that this 
would, in the event of their being sons or grandsons, deprive 
the widow of all benefit under A, it has to be pointed out that 
this would in any case be the result if only Veeranna should 
have survived the defendant, for the corpus would then have 
undoubtedly become receivable by him and would have 
devolved on his sons (even by another wife) to the exclusion 
even of Govindamma. What is there unreasonable in the same 
result following upon the view that the corpus had vested in 
Veeranna even during the defendant’s lifetime though the 
right to draw it is postponed. It was said that the withdrawal 
of the stridhanam claim by Govindamma was part of the 
consideration for Exhibit A and it must therefore be taken 
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that Govindamma was intended to get some indefeasible benefit 
under Ex. A. But it is obvious on the terms of Ex. A. that 
Govindamma could get nothing during Veeranna’s lifetime nor 
if Veeranna happened to survive the defendant. 


There is accordingly nothing in the later clauses 
of Ex. A, which detracts from or is inconsistent with the 
natural legal effect of the declaration of trust in Veeranna’s 
favour in the first sentence of the operative portion of Ex. A. 
The right to possession of the corpus having been postponed it 
is quite logical, that, in the event of Veeranna predeceasing 
the defendant, provision should be made for his widow or the 
sons and grandsons (as the case may be, according to circum- 
stances) receiving the interest during the defendant’s lifetime 
and the corpus after his death. It is on the other hand 
unnecessary and inappropriate to read the words relating to 
the wife, sons and grandsons as introducing an independent 
gift to them. 

If the above is the true construction of Ex. A, there is no 
occasion for the application of the rule in In re Coleyl. 
Should the ‘alternative view in favour of reading it as 
containing a ‘gift to the wife’ herself in certain contigencies, 
be adopted, the question arises, whether the scheme of the 
disposition as a whole shows a general intention to benefit 
Veeranna’s family, so as to rebut the prima facie presumption 
which will restrict the gift to Veeranna’s then existing wife. 
In some of the earlier English cases, this rebutting inference 
was easily drawn, on the basis of a general intention to benefit 
the husband’s family, particularly when there was a gift to the 
children as well. In re Lyne’s Trust2 was however dissented 
from in In re Coley! but the decision of Chitty, J, In re Lory8 
which practically follows In re Lyne’s Trust?, was not noticed 
in the In re Coley}, The learned editor of Jarman on Wills 
does not regard the decision In re Lory3 as overruled by the 
later case, but thinks that it is supportable on the same ground 
as the decision of Stirling, J. In re Drew4 which though brought 
to the notice of the Court of appeal has not been disapproved 
of by the learned Lords Justices. In In re Coley! also, there 
was a gift to such of the children as should attain twenty one, 
but the Court of Appeal thought that this is no sufficient reason. 





1. (1903) 2 Ch. 102. © 2. (1869) L.R. 8 Eq. 65. 
3. (1891) 7 T.L.R; 419. 4.. (1899) 1 Ch, 336. 
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for departing from the prima facie meaning of the word ‘wife’ 
in the gift to the wife. Referring to this decision, a learned 
Chancery Judge described the result as ‘curious’ (per Romer, 
J. In re Hardyman1. This conflict of opinion in England 
lends force to Mr. Somayya’s contention, that the decision in 
In re Coley? should not in that extreme form be followed in 
the construction of Hindu Wills (Cf the observations cited 
by the Judicial Committee in Bhagabati v. Kalicharan 
Singhs.) At all events, it cannot be gainsaid that when a 
Hindu is making a provision for the benefit of his daughter’s 
son and the latter’s wife, sons and grandsons, it is much more 
reasonable to attribute it to an intention to benefit that 
daughter’s sons, family than to restrict that intention to 


. particular members thereof. And in the present case this con- 


clusion is confirmed by the opening words of the operative 
portion in Ex. A, namely, that the trust is declared for the sake 
of Veeranna’s help, improvement and benefit according to 
dharma and by the concluding words, expressing the hope that 
by the help thus rendered to Veeranna he will “thrive well 
agreeably to law and regularity and be happy”. 

For these reasons I see no reason to deny to the plaintiff, 
the benefit of the provisions of Ex. A. No relief by way of 
declaration or otherwise, in respect of the corpus has been 
asked for in the appeal and it is therefore unnecessary to deal 
with that matter now. The plaintiff will be entitled toa 
decree for payment of Rs. 50 per mensem from January 1927 
with interest thereon at 6 per cent per annum from the date of 
the lower Court’s decree. Plaintiff will also be entitled to her 
costs both here and in the Court below. 

Objection has been taken by the Respondent to that 
portion of the lower Court’s decree which directs him to pay ` 
Rs. 712-7-0 for the Court-fee payable to Government on the 
plaint. Dealing first with the ‘amount’ of court-fee payable on 
the plaint, my learned brother and myself agree that it ought 
not to be assessed on the sum of Rs. 10,000. The plaintiff does 
not assert that part of the claim on her own responsibility or 
put forward that construction of the will as the basis of her 


- claim. She contends that on a certain construction of the will, 


she is entitled to payment of Rs. 50 per mensem but adds that 
if the Court holds that she is now entitled to the corpus, there 


1. (1925) 1 Ch. 287 at 289. ‘2, (1903) 2 Ch. 102. 
6. (1911) L.R. 38 I.A. 54: LL.R. 38 C. 468 at 474: 21 M.L.J. 387(P.C.). 


LXX] THE MADRAS’ LAW JOURNAL REPORTS. 137 


may be adecree for the sum of Rs. 10,000. We think that 
court-fee should be calculated ad valorem on Rs. 6,000 (ten 
times the annual amount) under S, 7 cl. (ii) plus Rs. 650 for 
the arrears claimed, that is, on the aggregate sum of Rs. 6,650. 
Whether in the event of the Court holding that the plaintiff 
was entitled to immediate payment of the Rs. 10,000, excess 
court-fee could be levied, would depend on the applicability 
of S. 11 of the Court Fees Act to such a case (cf. Ramaswami 
Ayyar v. Rangaswami Ayyari. 

In the view that I take as to the plaintiff’s rights under 
Ex. A, it will follow that the defendant must pay the court- 
fee calculated on the basis above indicated. But even if the 
plaintiff should be held not entitled to any benefit under Ex. A, 
I am still of opinion that the learned Judge was in the circum- 
stances justified in directing the defendant to pay the court-fee 
payable on the plaint. Though in giving reasons, the learned 
Subordinate Judge refers to documents of importance being 
prepared by petty petition-writers and to the possible hardship 
on the plaintiff if shé should be called upon to pay the court- 
fee, his order is in effect an application of the rule that in suits 
for the construction of. wills and settlements, costs of all 
parties may be directed to come out of the estate, when the 
claim is not baseless and the question of construction not free 
from doubt. The rule is well-established, as will be seen from 
the direction for costs given by the Judicial Committee in 
Indar Kunwar v. Jaipal Kunwar? Kristoromoney Dossee v. 
Norendro Krishna Bahadoor3 Tarachurn Chatterji v. Suresh- 
chunder Mukerjit Ranimoni Dassi v. Radha Prosad Mullick®. 
The defendant here is in the position of the person in posses- 
sion of the ‘Trust fund’ and the question of construction is by 
no means free from difficulty. 


As my learned brother takes a different view both on the 
question of the construction of Ex. A and as to the propriety 
of directing the defendant to pay the court-fee payable on the 
plaint, the papers will be placed before His Lordship the Chief 
Justice for a reference under cl. 36 of the Letters Patent for 
the decision of the following points :— 





1, (1931) LL.R. 55 Mad. 26: 61 M.L.J. 933. 
2. Gos 1S A. 127: LL.R. 15 Cal. 725 (P.C.). 
. (1888) L'R. 16 LA. 29: LL.R.-16 cal: a 
4. (1889) L.R. 16 L.A. 166: 1.L.R. 17 Cal 
5. (1914) L.R. 41 LA. 176: I.L.R. 41 Cal: 1007: 36: MLJ. 653 P.C). 
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(i) Whether on the true constriction of Ex. A the 


plaintiff is entitled to claim payment of interest on the sum. 
of Rs. 10,000. 


(ii) Whether the case is a fit one for directing the defen- 
dant to pay the court-fee payable to Government on the plaint,. 
independently of the result of the suit. 


Burn, J.—] regret that I am compelled to take a different 
view of the construction of the material document Ex. A. The 
defendant is of course deeply “interested” to show that the 
plaintiff can get nothing under the document, and that could 
be a reason for scrutinizing carefully, and even suspiciously 
anything that he might say with regard to his intentions at the 
time of execution. Moreover, as my learned brother has. 
pointed out, the defendant’s oral evidence as to what he meant 
to do when he executed the document, is not admissible; his. 
intention must be gathered from the terms of the document 
itself. Considering the matter from this point of view, I am 
clearly of opinion that the defendant did not intend to give 
and did not give, to Viranna any right to the corpus of 
Rs. 10,000 during the defendant’s lifetime. He says “I have 
arranged out of my kindness a capital of Rs. 10,000 out of my 
cash property and declared it as a trust for the sake of your 
(Bingi Viranna’s) help, improvement and benefit according to 
dharma”, and he continues in the same sentence, and asit were 
without even pausing to take breath, “you, Bingi Viranna, shall 
have no right whatever either to receive or to make use of or 
to alienate the aforesaid amount during my life time; and it 
is only after my lifetime the trust amount should devolve on 
you; but for the income of the said trust amount I shal! 
during my lifetime pay you Bingi Viranna throughout each and 
every month at the rate of Rs. 50 per month” I attach no im- 
portance to the word “devolve” used by the translator. The 
Telugu word used (#o%Se%8) has not I think any particular 
legal significance. But even substituting “come to you” “for 
devolve upon you” I can only read these words as meaning 
that the donee was not to have any right to the corpus unless he 
survived the donor. The donor went on in the very next 
sentence to emphasize this point in words which to my mind 
admit of no.doubt at all. He says “If I should fail in this 
condition (of paying interest every month) you Bingi Viranna 
shall only be entitled to legally collect the aforesaid income 
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(interest) but you shall not be entitled to collect (recover) the 
principal trust amount during my life-time”. I do not know 
what other words (leaving aside strictly technical legal terms) 
the donor could have used to indicate that he meant Viranna 
to have the Rs. 10,000 after his death, and in the meantime to 
have only the income, or interest on the amount at 6 per cent. 
per annum, paid monthly. That was the intention of the 
donor, so far as I am able to gather from the language of the 
document alone. 


It follows, in my opinion, that there is no difficulty in dis- 
posing of the claim of the plaintiff. The frequent mention of 
the name of Viranna’s wife Govindamma in the early part of 
the document shows beyond doubt that the donor had only 
Govindamma in mind wherever he referred to “your wife”. 
There is here I think no context from which it can be inferred 
that the donor, (when he provided that in the event of 
Viranna’s death during the lifetime of the donor, Viranna’s 
‘wife and sons and grand-sons alone shall become entitled to 
the said declared trust, interest etc”) intended to benefit any 
other woman who might subsequently become Viranna’s wife. 
The principle of the decision in In re Coleyl is in my opinion 
strictly applicable. The whole of the first part of the document 
makes it clear that the donor was thinking only of Govindamma, 
the then existing wife of Viranna, and I can find nothing in 
the context to justify an inference that he meant to benefit 
any other wife not then in existence. 


Since Viranna died childless it is not I think necessary 
to discuss what would have been the position of his children 
by any other wife than Govindamma. But I see no difficulty 
in holding that the defendant meant to benefit any children 
of Viranna and not only such as might be born to him and 
Govindamma. 

I would dismiss the appeal with costs. 

The respondent has filed a memo of cross objections 
against the decree in so far as it directs him to pay the court- 
fees on the plaint. The learned Subordinate Judge’s conclusion 
is I think very remarkable. The plaintiff in forma pauperis 
files a suit on a document which in the opinion of the learned 


Subordinate Judge entitles her to nothing and yet the ° 
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Neelamma defendant is ordered to pay the court-fees which are due from 

Marep 5. the plaintiff. I can find no justification for this course in the 

— observations which the learned Subordinate Judge has made 

Buras J about what he considers to be the amazing propensity of 

persons to resort to “ petty petition-writers ” instead of going 

to a lawyer. I agree with Mr. Venkataramana Rao that the 

respondent was in no way to blame for the action of the 

plaintiff in bringing this suit. I would therefore allow the 
memorandum of cross-objections with costs. 


It is necessary however to say that the learned Subordinate 
Judge was in error in supposing that court-fee should be 
calculated ad valorem on Rs. 10,000. The plaintiff did not 
pray for a decree for Rs. 10,000, simpliciter. Her prayers in 
the plaint were threefold (1) that her rights to the benefits 
created by the deed of 5th July, 1924, might be established, 
(2) for the recovery of Rs. 650 being the amount claimed for 
13 months at Rs. 50 per mensem, (3) an alternative prayer for 
(a) Rs. 10,000 if the Court should ‘hold that the corpus is 
payable now only or (b) for recovery of Rs. 50 per mensem 
from the defendant during his lifetime if the Court should 
hold that she is entitled to interest only during the lifetime of 
the counter-petitioner. This is in effect a suit for a declaration 
with consequential reliefs. The consequential reliefs claimed 
are firstly the payment of Rs. 650 being the arrears for 13 
months at Rs. 50 per mensem, and, secondly, the payment of a 
sum of Rs. 50 per mensem by the defendant to the plaintiff 
during the defendant’s life, or alternatively payment of the 
corpus of Rs. 10,000. The consequential reliefs can be 
accurately valued. The first is Rs. 650 and the second is 
Rs. 6,000 (vide S. 7, (ii) of the Court Fees Act). The valua- 
tion of the suit is therefore for court-fee Rs. 6,650 and court- 
fee ad valorem is payable on this amount. 


Madhavan The appeal came on for hearing in pursuance of the above 

Nair,J. order of reference before Madhavan Nair, J. who delivered 
the following f 

Opinion.—The first point referred to me for decision is, 

“« whether, on the true construction of Ex. A, the plaintiff is 

entitled to claim payment of interest on the sum of Rs.‘10,000”, 

: To understand correctly the true purport of the document 

it is necessary to state-a few facts. Ex. -A is a deed of settle- 

ment. It is executed jointly by Agedi Mareppa and Bingi 
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Veeranna. Though it is signed both by Agedi Mareppa and 
Bingi Veeranna, in substance it is in the nature of a settlement 
executed by Mareppa in favour of Veeranna. Veeranna, now 
dead, was the grandson of Mareppa. He was brought up in 
his youth by Mareppa. He had him married to one Govind- 
amma, and Veeranna was helping him in his trade. While so, 
Veeranna and his wife Govindamma instituted a pauper suit 
on the file of the District Court of Bellary asking for a share 
in Mareppa’s properties and for the return of the stridhanam 
properties belonging to Govindamma. The suit was settled by 
the advice of respectable persons, Govindamma and Veeranna 
giving up all their respective claims to the stridhanam pro- 
perties and to the properties of Mareppa. It was in these 
circumstances that the deed of settlement, Ex. A, dated 5th 
July, 1924, came into existence. 

After stating the above facts in what may be called its 
preamble, Ex. A continues as follows: 

“We agreed that the suit thoughtlessly instituted by you Bingi Veeranna 
and your wife may be allowed to be dismissed. As you (Bingi Veeranna) 
wanted my (Agadi Mareppa’s) favour alone, I (Agedi Mareppa) have 
arranged, out of my kindness, a capital of Rs. 10,000 out of my cash property 
and declared it as a trust, for the sake of your (Bingi Veeranna’s) help, 
improvement and benefit according to dharma (justice) You (Bingi Veeranna) 
shall have no right whatever either to receive (draw out), or to make use of 
(appropriate) or to alienate the aforesaid that amount during my (Agedi) 
Mareppa’s, lifetime: and it is only after my (Agedi Mareppa’s) lifetime the 
said (trust) amount should come to you; but, for the income (interest) of the 
said trust amount, I shall, during my lifetime, pay you throughout each and 
every month at the rate of Rs. 50 per month. If I (Agedi Mareppa) should 
fail in this condition (of paying interest every month), you (Bingi Veeranna) 
shall only be entitled to legally collect (recover) the aforesaid entire income 
(interest); but you shall,not be entitled to collect (recover) the aforesaid 
entire principal trust amount during my lifetime. If perhaps any mishap 
(crisis) should befall you (Bingi Veeranna) during my (Agadi Mareppa’s) 
lifetime, then your wife, your sons and grandsons shall alone become entitled 
to the said declared trust, interest, etc., everything”. 

Generally stated, in this portion of the document Mareppa 
declares a trust in favour of Veeranna but says that the 
amount should go to Veeranna only after his death and that 
during his lifetime he will pay him (that is Veeranna) Rs. 50 
per month, and that if it is not so paid Veeranna shall be 
entitled to recover it but that he shall not have the right to 
recover the entire principal trust amount during his lifetime. 
Then comes the last sentence where it is stated: 

“Tf perhaps any mishap should befall you (Bingi Veeranna) during my 
(Agedi Mareppa’s) lifetime then your wife, your sons and grandsons shall 
alone become entitled to the said declared trust, interest, etc., everything.” 
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The contingency contemplated in this last sentence has 
now happened; Mareppa the settlor is still living but Bingi 
Veeranna is dead. The question raised for decision is on 
whom does the interest created in this document now devolve? 
This question will be easy to answer if Govindamma the wife 
of Veeranna who was living at the time the document was 
executed is still alive. But she also is dead. When she died 
Veeranna married another wife and she is the plaintiff. She 
now claims that the interest created by Mareppa under this 
document devolves on her. Is that so or not?—is the question 
raised for decision in the first point referred to me. 

It is argued on behalf of the appellant that in the operative 
portion of the document which I have quoted a vested 
interest is created by Mareppa in favour of Veeranna, that 
this vested interest is heritable and that in the last clause 
“your wife your sons and grandsons” should be understood 
to mean that the interest after the death of Veeranna would 
devolve on the family of Veeranna. If so interpreted, ‘wife’ 
that is referred to in that clause would mean the second wife 
or the wife living at the time, the term not being necessarily 
restricted to the wife living at the time of the execution of the 
document, and the present plaintiff will be entited to make a 
claim to the interest created under it. On the respondent’s 
side it is argued that no vested interest is created under the 
document, that the ‘wife’ contemplated in the last sentence of 
the operative part is the wife Govindamma who was living at 
the time of the document and no other, that the circumstances 


of the case support this construction, that even if a vested 


interest is created the last clause is in the nature of a defeas- 
ance clause and that the present plaintiff will not have any 
right under it, the wife contemplated being Govindamma as 
already stated. The question is which view is right. 

Varadachariar, J., accepted the contention of the appel- 
lant. The Subordinate Judge and Burn,.J., held that the wife 
contemplated in the document is Govindamma, the deceased 
wife, and that therefore the plaintiff has no right to make any 
claim to the property under Ex. A. 


The question whether in the earlier operative portion of 
the document a vested heritable interest is created or not is 
not easy to decide; but giving it my best attention I am 
inclined to accept the view of Burn, J., that the interest created 
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by Ex. A, is not a vested interest. No doubt, referring to the 
capital of Rs. 10,000 the settlor says that he has “declared it 
as a trust for the sake of your (Bingi Veeranna’s) help, 
improvement and benefit according to dharma”. But this 
part of the document should not be taken by itself; it has to 
be construed along with what follows where the settlor says 
that Veeranna shall not alienate the amount during his lifetime 
and that it is only after his lifetime the said amount would go 
to' him and that till then ‘you’ (meaning Veeranna and his 
wife) will be entitled to claim only the interest of Rs. 50 per 
month. What does that indicate? To my mind, taking these 
sentences together the meaning appears to be this, that though 
the sum of Rs. 10,000 is devoted to the interest of Veeranna 
he shall not have any interest in it during the lifetime of 
Mareppa, during which period he will have only a right to get 
the interest of Rs. 50 per month and that his interest in the 
capital would arise only after the death of Mareppa, that is to 
say, till the death of Mareppa, Veeranna can have no claim of 
any kind to the capital of Rs. 10,000. He cannot alienate it 
or deal with it in any way. The fund remains exclusively the 
fund of Mareppa with a right in Veeranna to claim the 
interest of Rs. 50 if that is not regularly paid to him and his 
wife. If this is the correct interpretation, then the interest 
created under the document cannot be considered to be a 
vested interest. Even if it is held that the interest created 
under Ex. A, is a vested interest, it is argued by the repondent 
that the last clause creating interest in the wife of Veeranna, 
his son and grandson, is in the nature of a defeasance clause 
and that the wife of Veeranna mentioned in it is Govindamma 
and not the present plaintiff. So the substantial question for 
consideration is in what way are we to understand the term 
‘your wife’ in the expression ‘your wife, your sons, and grand- 
sons’ occuring in the last sentence quoted above, whether the 
wife referred to therein is Govindamma or any other wife of 
Veeranna that he may have got himself married to, subsequent 
to the death of Govindamma. 

On the above point I find no difficulty to arrive at my 
decision. Under the English rule of construction it is agreed 
that ‘your wife’ occuring in such an expression in a settlement 
deed would mean the wife living at the time of the settlement. 
Mr. Somayya argues that this rule of construction was deve- 
loped owing to the special conditions of property law prevail- 
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ing in England, that the English Judges have indicated their 
opinion that if they were free to decide the question without 
reference to the previous decisions on the point they would 
decide that the term “your wife” in such an expression should 
not be limited to the wife living at the time of the settlement 
and that therefore the expression ‘your wife’ in the present case 
should not be interpreted in the light of English decisions. In 
this connection he invited my attention to the following cases 
Boreham v. Bignall that is, Inre, Coley2, In re, Lyne’s 
Trust3 Guardians of West Derby Union v. Metropolitan Life 
Assurance Society4. In re, Hardyman5. On the other hand 
Mr. Venkataramana Rao for the respondent says that the rule 
of construction referred to is a general rule applicable to all 
classes of cases and should not be limited in any way to the 
construction of the expression ‘your wife’ appearing in wills 
and deeds in England. In this connection he drew my atten- 
tion specially to Jarman on Wills at page 372 (7th Edition) 
and to Underhill on Deeds and Settlement at page 49, where 
the rule is stated in general terms. I do not pause to decide 
which view is right, for both parties are agreed that the deci- 
sion should depend upon the intention of the settlor at the time 
when he executed the settlement deed and, if this intention is 
clear, there is no need to rely on any rule of construction to 
find out the meaning of the disputed expression. As /I have 
said already, I find no difficulty to decide this point because I 
have no doubt, having regard to the circumstances in which 
the document was executed, that the settlor when he used the 
expression ‘your wife’ contemplated only Govindamma who 
was then living. It is in this connection that the facts which 
I have stated at the commencement become very important. 
Why did the settlor execute this document?. The facts show 
that it was executed more or less as a sort of consideration for 
the withdrawal of the suit instituted by Veeranna and his wife 
Govindamma, for the full abandonment of their claims and 
for a declaration that neither Veeranna nor his wife had any 
right whatsoever to Mareppa’s properties. We are told in the 
preamble of the document that Govindamma laid a claim to. 
her Stridhanam properties alleging that they were in the 
possession of Mareppa. She gave up that claim. Her husband 





1. (1850) 8 Hare’s Rep. 131: 68 E.R. 302. 
». & (1903) 2 Ch. 102, . 3. (1869) L.R. BEa. 65. . 
4. (1897) 1 Ch. 335, 5. (1925) 1 Ch. 287 at 289, 
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laid a claim to a share of Mareppa’s properties. That claim 
was also abandoned. While so, this document Ex. A, was 
executed and in it, after mentioning that a trust has been 
declared and that Veeranna should not alienate the property, 
the settlor says: 

“T shall during my lifetime pay you throughout each and every month 
at the rate of Rs. 50 per month.” 

The word in the Telugu language corresponding to the 
word ‘you’ denotes both Veeranna and Govindamma and not 
Veeranna alone; that is to say, in making this arrangement the 
settlor thinks of Govindamma also; and one reason for this 
must have been evidently because she gave up her rights to her 
stridhanam. So though the name of Govindamma appears 
only in the preamble and not specifically in the operative 
portion of Ex. A, it is clear to my mind that, reading the 
document as a whole, Mareppa at the time when he executed 
it had only Govindamma in his mind when he said “your wife, 
your sons and grandsons shall alone become entitled to the said 
declared trust” after his death. For the above reasons, I 
would hold that Ex. A, did not create a vested interest and 
under the last operative clause of it which I have quoted the 
wife that was intended to be benefited by the settlor was 
Govindamma who was living at the time of the settlement. 
Even if the document creates a vested heritable interest the 
last sentence quoted above should be treated as a defeasance 
clause in which case also I would hold that ‘your wife’ means 
Govindamma and Govindamma alone. Reading the document 
as a whole there is nothing to suggest that ‘your wife’ referred 
to in the latter part of Ex. A, is any other one than Govin- 
damma specifically mentioned in the preamble and earlier 
portions of the document. On the first point referred to me I 
agree with the opinion of Burn, J. 


The second point is whether the case is a fit one for 


directing the defendant to pay the court-fee payable to the 


Government independently of the result of the suit. On this 
point I agree with the opinion of Varadachariar, J., and the 
Subordinate Judge. Both the learned Judges of this Court 
agree that the court-fee should be calculated ad valorem on 
Rs. 6,000 ten times the annual amount claimed under S. 7, 
Cl. (ii) of the Court Fees Act plus Rs. 650 for the arrears 


claimed, that is on the aggregate a sum of Rs, 6,650. I think 
19 
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for the reasons mentioned by Varadachariar, J., the learned 
Subordinate Judge was in the circumstances justified in 
directing the defendant to pay the court-fee payable on the 
plaint though he won the case. 

The appeal and the Memorandum of Objections came on 
for final disposal after the expression of the above opinion and 
the Court delivered the following. 

Jupement. Varadachariar,].—In accordance with the 
opinion of Madhavan Nair, J., the appeal and the memorandum 
of objections are dismissed with costs in both, subject to the 
modification that for the figure Rs. 712-7-0 stated in the 


. decree of the lower Court as the Court-fee payable on the 


plaint to the Government and as payable by the defendant to 
the plaintiff the figure Rs. 517-7-0 will be substituted. 

B. V. V. Appeal and Memo of 
objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice Burn AND Mr. Justice K. S. 
MENON. 


Muhammad Gosukani and others .. Appellant™ (first Plaintif 
and Defendants 1 and 2 





and second Plaintiff). 
V. i 
Muhammad Sekka Maracayar and 
others .. Respondents (Defen- 
danis 3 to 6, 8,12 to 
14). 


Madras Estates Land act (I of 1908), Ss,6, 8 and 130—Ijaradar or 
farmer of rent—If a‘landholder’—If can purchase ata sale of holding for 
arrear of rent—Effect of such purchase on occupancy right—Ijara for one 
fasli-—Arrear of rent due for that fasli—Sale after the expiry of the ijara— 
Ijara continued—If sale valid—Unregistered ijara deed—If valid to make 
ijaradar a ‘landholder,’ | 

An ijaradar or farmer of rent isa ‘landholder’ for the purpose of the 
Estates Land Act. He can bring to sale a ryot’s holding for an arrear of rent 
and purchase the holding himself. The ijaradar then acquires the holding 
without acquiring the occupancy right. He has the rights of a landholder 
over it, which include the right to dispose of it to another tenant, who, when 
admitted to possession obtains a permanent right of occupancy in it. 


Where the landholder granted a lease of the melwaram for one fasli by 
an unregistered deed, and possession was given to the ijaradar, and the 


*L.P.A,No.7of 1934, 18th October, 1935, 
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tenants attorned to him by accepting pattas and paying rent, and the lease was 
eontinued to the same persons by a registered deed for a further three faslis 
with effect from the expiry of the old one, 


Held, a sale by the ijaradar for arrears of melwaram for the first fasli 
held after the close of the first fasli but during the currency of the next 
lease, is valid. The first lease deed is admissible in evidence to prove the 
nature of the transaction betwecn the ijaradar and the proprietor, his lessor. 


Per Curgenven, J—A landlord cannot have his possession disturbed by a 
trespasser in such a way that time begins to run against him, so long as he is 
in fact not entitled to actual or Khas possession, which vests in his tenant. 


Appeal under Cl. 15 of the Letters Patent preferred 
against the decree of the Hon'ble Mr. Justice Curgenven 
passed in S. A. No. 35 of 1929f preferred to the High Court 
against the decree of the District Court of West Tanjore in 
A. S. No. 231 of 1927 (O. S. No. 23 of 1926) on the file of 
the Court of the District Munsif of Pattukottai. 

One Mamu Naina Maracair, the father of plaintiffs and de- 
fendants 1 and 2, was the owner of the kudivaram interest in the 
suit propefties consisting of eight items. By a registered lease 
deed Ex. A dated 18th April 1910 he had leased them out for a 





+S. A. No. 35 of 1929. 19th January, 1934. 


Appeal against the decree of the District Court of West Tanjore at 
Tanjore in A. S. No. 231 of 1927 preferred against the decree of the Court 
of the District Munsif of Pattukotta in O. S. No. 23 of 1926. 


S. Varadachariar and R. Rajagopala Aiyangar for appellants. 

T. R. Venkatrama Sastri and K.S. Sankara Aiyar respondents Nos, 1, 2, 
and 6, 

The Court made the following 

Orver. Curgenven, J—The learned District Judge in hearing the appeal 
has decided only part of issue No. 8 namely, whether the suit is not barred by 
Ast. 142 of the Limitation Act. The finding upon this point was adverse to the 
plaintiffs, who are the appellants here, and sufficed for the dismissal of the suit. 
‘The correctness of that finding has however now been successfully disputed. 
Mr. Varadachari for the appellants has argued that however the matter may 
have stood with regard to the delivery of possession under the various rent 
sales, yet the lease Ex. A granted by the plaintiffs’ father was current for 
the period from 1910 to 1916 in respect of the whole property covered by the 
claim. There was some doubt whether as a question of fact the lessees were 
in actual occupation of the leased property during the whole of this term, 
but that does not affect the legal principle that a landlord cannot have his 
possession disturbed by a trespasser in such a way that time begins to run 
against him, so long as he is in fact not entitled to actual or Khas possession, 
which vests in his tenant. There is a considerable course of authority upon 
this point, beginning with Womesh Chunder Goopto v. Raj Narain Roy}, 
which has been approved by the Privy Council in Katyayont Debi v. Udoy 
Kumar Das? and comprising such cases as Ramanadhan Chetty v. Pulikutti 


1. (1868) 10 W. R. 15. 2. (1924) L.R. 52 LA. 172 LL.R. 52 Cal. 417 (P.C.). 
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period of six years commencing from 22nd March 1910 to two 
persons, Ramaswami Ambalagaran and Govindan Ambalagaran. 
The melvaram belonged to one M.K.N. Kadir Mohideen Maracair 
and the melvaram right was leased out to defendants 9 and 10, 
first for one year for fasli 1320 by an unregistered instrument, 





Serva’, Krishnan Nambudri v. The Secretary of State?, Ghulam Hussain v. 
Muhammad Hussain? and Tiruvengada Konan v. Venkatachala Konan*. It 
is unnecessary for me to discuss the application of these decisions because 
Mr. T. R. Venkatrama Sastri for the respondents concedes that he is not ina 
position to dispute the general proposition. If then the predecessor-in-title 
of the respondents, Mahalinga Aiyar, obtained possession of these properties, 
which he ostensibly did in pursuance of rent sales, merely as a trespasser for 
the reason that the sales were in fact void, time will not have begun to run 
against the plaintiffs until 1916, when the Jease, Ex. A, expired; and the suit 
having been filed on the 25th January, 1926, the claim will be within time. It 
is necessary therefore to ascertain precisely upon what footing possession 
was so obtained and for this purpose it is indispensable that the issues 
relating to the rent sales should be decided. But I think that the 
only safe course will be for the appellate Court not only to give its 
findings upon these issues but upon the other issues in the suit, in order 
to avoid the possibility of a further remand. I therefore call for findings. 
upon the remaining issues, including that portion of issue No. 8 which has 
not yet been decided, from the District Court. Time two months; seven 
days for objections. 

In compliance with the order contained in the above judgment. the 
District Judge of West Tanjore at Tanjore submitted the following Findings, 
x * x 4 * 

The Court delivered the following É 

JUDGMENT,—The main question now for decision is whether the rent 
sales of the suit lands, whether for arrears of fasli 1320 or fasli 1321, were 
valid or void. Ifthey were valid, or valid until set aside, Art. 12 of the 
Limitation Act will apply, and the plaintiffs’ claim is barred. If they were 
void, the Article applicable will be No. 142, and, as I have already held, the 
suit will be within time. 

The learned District Judge has found that the sales were for arrears 
actually due, and that notice of them was given to the tenant; and Mr. Vara- 
dachariar does not wish to dispute these findings. He takes certain other 
points which I will now consider. 7 

The first point applies to all the eight items, and depends upon the fact 
that the lesseee from the proprietor, who exercised the power of sale confer- 
red by the Madras Estates Land Act, was an ijaradar or farmer of rent. It 
appears that there were no bidders for these holdings, and that they were 
bought in by the ijaradar, as land-holder, and subsequently re-granted to 
predecessors-in-title of Defendants 3 and 4. The plea raised depends upon 
the terms of sub-S. (6) of S. 6 of the Act, which runs as follows :— 

““A person holding land as an ijaradar or farmer of the rent shall not 
while so holding acquire otherwise than by inheritance or devise a right of 
occupancy in any land comprised in the ijara or farm’. 


1. (1898) LL.R. 21 Mad. 288: 8 M.L.J. 121. 
` 2. (1908) 19 M.L.J. 347. 3. (1909) LL.R. 31 AIL 271. 
4. (1915) LL.R. 39 Mad. 1042 : 30 M.L.J. 258. 
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Ex. XL, dated 15th December 1910, and again, for three faslis 
1321 to 1325, by a registered lease deed Ex, XXVII dated 25th 
October, 1911. The properties were brought by the melwaram 
lessees to sale under the summary provisions of the Madras 
Estates Land Act for arrears of melwaram due for faslis 1320 
and 1321. Items 1 to 3 were sold on llth January, 1913 for 
arrears of fasli 1320, and purchased by Defendant 9 and posses- 
sion was delivered to him on 19th February 1913. Items 4, 5, 6 
and 8 were sold for arrears for fasli 1321 and purchased by defen- 
dant 9 himself on 29th November 1913. Possession was taken of 


It is contended that while such an ijardar, as land-holder, may sell the 
holdings in a rent-sale under the Act to others, who thereby obtain an occu- 
pancy right in them, he cannot himself buy them, because what is sold is no 
more than the defaulter’s occupancy right, which he cannot himself acquire. 
It appears to me that this is nota correct statement of the position. It is 
true that it is the general policy of the Act not to permit any person occupy- 
ing the position of a land-holder to acquire an occupancy right. The ordi- 
nary case is met by the terms of S. 8 (1), which provides that where a 
merger of interest would otherwise occur, the holder of these interests 
“shall have no right to hold the land as a ryot, but shall hold it as a land- 
holder”. In the same way, the terms of S. 6 (6) preclude an ijardar, whether 
or not he be a land-holder, from holding land as aryot. If he is a land- 
holder his position, in this respect, is the same whether we apply to him S. 6 
(6) or S. 8 (1), and if he cannot buy in a land, no more can any other land- 
holder. He can in fact buy itasis expressly provided by S. 130; but what 
happens is that the defaulting tenant loses his holding, in which he held an 
occupancy right, while the ijardar, acquires the holding, but without acquir- 
ing the occupancy right. He has the rights of a land-holder over it, which 
include the right to dispose of it to another tenant who, when admitted to 
possession, obtains a permanent right of occupancy init. If this view of the 
operation of the Act is correct, the objection has no foundation and I dis- 
allow it. 


The next point relates to items 1 to 3, which were sold for arrears of 

fasli 1320 by the ijaradar, Mahalinga Aiyar. It is said that the lease granted 
to him by the proprietor was invalid, and that therefore he was nota land- 
holder within the meaning of the Act, because under Cl. (5) of S. 3a land- 
holder, if not an owner, “includes every person entitled to collect the rents 
of the whole or any portion of the estate by virtue of any transfer from the 
owner or his predecessor in title or of any order of a competent Court or of 
any provision of law’, and if the lease was invalid no transfer in fact took 
place. The facts are that he was granted a lease for one year by means of 
an unregistered lease-deed, which has been marked as Ex. XL for identifica- 
tion, that he was given possession of the estate as land-holder, and that the 
tenants attorned to him by accepting pattas, and in general, paying rent. In 
.a deposition (Ex. XIX) the plaintiffs’ father stated that he had accepted 
pattas from Mahalinga Aiyar. The fact of attornment has not been disputed. 
The question-is whether-the lease for this- fasli is to be held valid upon the 
evidence afforded by this document and of delivery of possession. 

Under S. 107 of the Transfer of Property Act a lease of this description 
may be made either by a registered instrument or by oral agreement accom- 
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those items on 14th March 1917. Item 7 also was sold by the 
lessees and purchased by defendant 9 who took delivery of it on 
9th July 1912. The suit was brought on 19th January 1926 for a 
declaration that the rent sales were void and not binding on plain- 
tiffs and defendants 1 and 2 and they also claimed possession. 
Their case was that they continued to remain in possession until 
about 1925 when the defendants trespassed upon the properties. 


The defence was that the sales were valid and binding and 
that the suit was barred by limitation either under Art. 12 (b) or 
142 of the Limitation Act. The first Court found that the 
sales were valid and binding and that the suit was barred by limi- 





tN 


panied by delivery of possession. The question is whether it may be taken 
to have been made by the latter of these two methods upon proof of an 
unregistered lease deed accompanied by delivery. The terms of S. 54 of 
the Transfer of Property Act, with regard to sale, have given rise to a 
similar question—whether sale of immoveable property of value less than 
one hundred rupees can be effected by delivery under an unregistered 
document. The first point for consideration is whether the document, which 
under S. 91 of the Evidence Act is alone admissible to prove the agreement 
between the parties, that is to say, the nature of the transaction under which 
possession was delivered, may be admitted for this purpose. I will refer 
first to a Bombay Case, Dawal Piranshah v. Dharma Rajaram, because in 
the view taken of it by a Full Bench of this Court, Ram Sahu v. Gowro Ratho? 
it appears to me to decide the whole question. The sale in question was for 
a sum of Rs. 40 and was effected by an unregistered deed of sale and delivery 
of possession. The learned Judges, Beaman and Macleod. JJ., differed on 
the question whether the document could be adduced in evidence to show 
what was the character of the possession, Beaman, J., holding against this 
view and Macleod, J., in favour of it. The answer depended upon the cons- 
truction to be placed upon S. 4 of the Transfer of Property Act, which 
provides that Ss. 54 (2) and (3) and 107 of the Act are to be read as supple- 
mental to the Registration Act. I need say no more here than that our Full 
Bench has ruled that Macleod, J’s view was correct, and that the result is that 
a document of this description is not rendered inadmissible by S. 49 of the 
Registration Act. If it is admissible, it is then for consideration what 
effect may be given to it, Being unregistered it is of course inoperative as 
a sale-deed, but may it not be used to prove the oral agreement between the 
parties which, together with delivery is sufficient to effect a sale? As I read 
the Bombay decision, both the learned Judges were of opinion that, once the 
question of admissibility was at rest, it would have this effect, and the sale 
so made would be valid. It is said that a contrary view has been taken by 
Srinivasa Aiyangar and Anantakrishna Aiyar, JJ. in Kuppuswami v. Chinna- 
swami’. The former learned Judge does indeed say “The expression ‘sale by 
delivery of property’ should properly be construed only as referring to and 
comprising a case where the parties agree that the transaction of sale should 
be effected by delivery of property and only in that way and cannot possibly 





1. (1917) LL.R. 41 Bom. 550. 
2, (1920) 1.L.R. 44 Mad. 55: 39 M.L. J. 639 (F. B.). 
3. A.LR, 1928 Mad. 546. 
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tation both under Arts. 12 (b) and 142. But the lower appellate 
Court held that the suit was in any event barred under Art. 142 
and that it was unnecessary to go into the other questions. In 
second appeal Curgenven, J. held that time will not begin to run 
against the plaintiff until the expiry of the lease Ex. A in 1916 
and therefore the suit brought in 1926 was not barred under 
Art, 142 and called for findings on all the other issues in the case. 
The lower appellate Court found on the second occasion that the 


— 


be construed as to include a case where the parties agree to reduce to the 
form of a document the terms of the sale. The moment the parties for some 
reason consider that it is not sufficient to effect the transaction of sale by 
mere delivery of property. but require that as evidence of such transaction 
there should be a deed or document, the transaction can scarcely be correctly 
described as one effected by mere delivery of property.” 

The expression ‘mere delivery of property’ does not, of course, find place 
in S. 54; and with respect I am unable to see why, if the property is such as 
may be sold by delivery, it is any the less so sold because the parties, upon 
agreeing to the sale, unnecessarily have recourse to the execution of a.docu- 
ment. Nor am I able to understand why the incontestable proof afforded by 
such a document of an agreement between the parties may not be accepted as 
such. . It is true that, in the case of a lease, S. 107 speaks of an ‘oral agree- 
ment’ but this only means, I take it, that if the parties are shown to be ad 
idem, no writing is necessary. However, the decision of the case cited 
above really proceeded, I think, upona different footing, that the plaintiff 
had set up a new case which could not be allowed. A Bench of the Patna 
High Court has held in Keshwar Mahton v. Sheonandan Mahton' that where 
there is an unregistered sale deed followed by possession of land sold for 
less than Rs. 100, title will pass: “the defendants’ title in this case is not based 
upon the unregistered sale deeds, which are used only as evidence of the 
transaction and of the contract between the parties evidencing the terms upon 
which the properties were conveyed to the defendants by delivery of posses- 
sion”. For these reasons I conclude that the lease for fasli 1320 was valid. 
This objection also therefore fails. 


The next point also relates to items 1 to 3. Itis urged that the sale of 
these took placé after the ijaradar’s lease for that fasli had expired, so that 
he was not, so far as that lease went, a ‘land-holder’, within the meaning of 
S.111 of the Act, when the sale was held. One answer to this objection might 
be based upon the circumstances that a new lease was granted with effect 
from the expiry of the old one, and that it would be an unreasonably narrow 
construction of the Act to draw an impassable line between the land-holder 
. under the old lease and the land-holder under the new. But the argument 
may, I think, be repelled upon grounds which are perhaps more acceptable 
to the legal theorist. The cognate question of the jurisdiction of a Revenue 
Court to try a suit for rent due to a land-holder, even though the plaintiff 
had ceased to occupy that position at the date of his plaint, was decided in 
the affirmative by a Full Bench in Venkata Lakshmamma Garu v. Achi 
Reddi? Sadasiva Aiyar, J., expressing the view that the definition of ‘land- 





1. (1929) 122 I.C. 533=A.I.R. 1929 Pat. 620. 
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sales were for arrears of rent due and that they were valid and 
binding. When the matter came up again on finding other 
questions arising on the finding and which are set out in the Judg- 
ment of Curgenven, J. were raised. 

R. Rajagopala Aiyangar for appellants. 

K, S, Sankara Aiyar for respondents. 


The Judgment of the Court was delivered by 

Burn, J.—This is an appeal from the decision of Cur- 
genven, J. in S. A. No. 35 of 1929. The facts need not be 
stated again. The points taken on behalf of the appellants are 
four in number. l 


The first is based upon S. 6 sub-section 6 of the Madras 
Estates Land Act. By that it is provided that “a person 
holding land as an ijaradar or farmer of the rent shall not, 
while so holding, acquire otherwise than by inheritance or 
devise a right of occupancy in any land comprised in the ijara 
or farm”. It is not disputed that when these holdings were 
brought to sale for arrears of rent the landholder was an 
ijaradar and that he bought them in for want of bidders. The 
argument, isthat at such a sale of the holdings under the pro- . 
visions of the Madras Estates Land Act there is nothing for 
the land holder to purchase except the occupancy right of the 
tenant. Since S. 6 sub-section 6 forbids an ijaradar to acquire a 
right of occupancy it is contended that the sales were void. 
We agree with Curgenven, J, that this argument is not well- 
founded. There is no doubt that an ‘ijaradar is a land-holder 
for the purpose of the Madras Estates Land Act and S. 130 


. expressly provides that “a land-holder who has brought to sale 





the owner. So here, by renewing the lease and leaving the collection of 
arrears under the former lease in the lessee’s hands, the owner constituted 
him land-holder for this purpose, and as land-holder he was competent to 
avail himself of the power of sale under the Act. 

The only remaining point relates to the extent of item 7 which passed 
under the rent sale. The District Munsif (para 29o0f his judgment) has 
found that the entire area of 11 mahs 98 kulis was sold, and that the smaller 
area of 4 mahs 86 kulis given in the delivery account (Ex. X) and some other 
documents is a mistake. The learned District Judge (para 7 of his finding) 
has, as I read his observations, agreed with this view. The finding is one of 
fact, and is therefore final. 

The result is that the appellants have failed upon all the points. I dismiss 
‘the Second Appeal with costs of Ist, 2nd and 6th respondents, to include the 
costs of the proceedings on remand. 


Lxx] THE MADRAS LAW JOURNAL REPORTS. 153 


a ryot’s holding or part thereof for an arrear may bid for or 
purchase the holding or a part thereof”. We do not accept the 
contention that S. 130 is a general provision to which S. 6 sub- 
section 6 is an exception. We do not see any necessary conflict 
between these two provisions. lt is quite true that under S. 6 
sub-section 6 an ijaradar cannot purchasea right of occupancy 
in any land comprised in his ijara. But the simple answer to 
this is that in the present case the ijaradar has never pretended 
to purchase the occupancy right. What he purchased is the 
holding which is the sum-total of the ryot’s interests in the 
land. By 5. 8 (1) of the Act it is provided that when “the 
entire interests of the land-holder and the occupancy ryot in 
any land in the holding have become united by transfer, 
succession or otherwise in the same person, such person shall 
have no right to hold the landas a ryot, but shall hold 
itasa land-holder”. This means that in such a case the 
land-holder does not own the occupancy right in the land 
but nevertheless when he lets the land again to a ryot that 
ryot acquires an occupancy right by operation of law. 
As Curgenven, J., has put it, when an ijaradar purchases 
the land as he might do under the provisions of S. 130, “ what 
happens is that the defaulting tenant loses his holding, in which 
he held an oécupancy right, while the ijaradar acquires the 
holding but without acquiring the occupancy right”. We see 
no reason to differ from the view of the learned Judge on this 
point. l 


The second point is that a lessee cannot bring the holdings 
to sale after the expiry of his lease. This is concerned with 
items 1, 2 and 3 of the disputed lands. Tt is based upon the 
fact that the ijaradar held`a lease for a single fasli (1320) 
and that the proceedings by which he purchased items 1, 2 and 
3 in the sale were held after the expiry of fasli 1320. This 
point is sufficiently met in our opinion by the fact that the 
ijaradar continued to be a landholder after the close of fasli 
1320 for a further period under another lease, the validity of 
which is not questioned. There is no doubt whatever, that at 
the time when the sales were- held the ijaradar was a land- 
holder within the meaning of the Act. And we are not 
prepared to hold that merely because the lease for the fasli in 
which the arrears accrued had expired he was therefore 
debarred from bringing the holdings to sale. On this point 
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also we can find no reason to disagree with the decision of 
Curgenven, J. 3 
The third point also relates to items 1, 2 and 3 and is 

based upon the fact that the ijaradar’s lease for fasli 1320 was 
by an unregistered document. It is contended that the ijaradar 
was not in law a lessee at all since his lease-deed, Ex. XL was 
unregistered. We do not see any force in this contention. 

“Es, XL was a lease for one year only and therefore was 
not in our opinion necessarily registrable. This, contention 
was as a matter of fact not raised in the plaint at all. It was 
raised only in the argument before the learned District Munsif. 
That it is a wholly academic contention is proved by the fact 
that the plaintiffs’ father who was a ryot in fasli 1320 
admitted that he had taken a patta from the ninth defendant 
in 1910 and 1911. Since the plaintiffs’ predecessor-in-title 
accepted a patta from the ninth defendant it was not open to 
them to contend that the ninth defendant was nota landholder. 
In any case even if Ex. XL were considered to be a document 
required by law to be registered we agree with the view of 
Curgenven, J., that it was admissible in evidence to prove the 
nature of the transaction between the ninth defendant and 
his lessor, There was no dispute about the fact of delivery 
and the existence of Ex. XL could, we think, certainly be 
taken as evidence of an oral agreement in pursuance of which 
delivery was made. This point also therefore fails, 


The fourth and last point is with regard to the extent of 
item 7 and we agree with the learned Judge that this was a 
mere question of fact and not a point of law. There was no 
question raised in the plaint with regard to the extent of 
item 7, the plaintiff had no case with regard to it until he saw 
the defendants’ document when he found that in the sale 
certificate the extent was given as 4 mahs and 86 kulis whereas 
the real extent of item 7 is 11 mahs and 98 kulis. The learned 
District Judge treated this as a mere mistake and Curgenven, J., 
treated it in the same way and we agree with them. There is 
no point of law connected with this item. 

The result is that the Letters Patent Appeal fails and is 
dismissed with costs. 


S. V. V. ee Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:— MR, Justice Cornish AND MR. JUSTICE 
VARADACHARIAR. 
Stanes Motors, Ltd, by managing Directors: 
Messrs. T, Stanes and Company Ltd., .. Appellant*® (De- 


fendant)... 
v. 
1. Vincent Peter, minor by his next friend 
and mother. and second Respondent herein 
(2) Mrs. Ruth Aaron Peter - .. Respondents 
l (Plaintiffs). 


Torts—Fatal Accidents Act (XIII of 1855), S. 1—Driver causing death 
by negligence—Master’s liability for damages—Servant acting in the course 
of his employment—Deviation from strict instructions--At the time of 
negligence re-entry by servant on master’s duty—Measure of damages, how 
ascertained. 

The appellant firm of Motor dealers sent a car of the firm to éne of its 
customers for his use with instructions to the company’s driver that he should 
attend on the customer and garage the car for the night at the manager s 
place after the customer has finished with the car. The car was taken at 
5-30 p.m. to the customer who used it till 9-30 p.m. The customer then in- 
structed the driver to bring back the car to him at 8 O’clock the next morn- 
ing. The car was driven back by the driver but since the company’s garage 
was closed, was taken away by him to his own residence and thereafter used 
by him on a frolic of his own. Next morning as the driver was driving the 
cat from his house as per instructions ‘of the customer overnight, he negli- 
gently ran over and killed a person whose widow and child sued the firm 
under the Fatal Accidents Act for compensation and damages., On the 
question whether the employer was liable for the servant’s negligence which 
involved the question whether the driver was acting in the course of his 
master’s employment. : 

Held, that the circumstances that he had deviated from the strict.order 
of his master would not relieve the master of his liability for servant’s negli- 
gence, if at the time of the accident the driver was in the course of his master’s 
employment. Joel v. Morison (1834) 6 Car & P, 501: 172 E R. 1338 and Storey 
v. Ashton, (1869) L.R. 4 Q.B. 476 followed. : [= 

Held further, that-driver having re-entered upon his master’s employ- 
ment the next morning he was acting in. the course of employment at the 
time of the accident and the firm was liable accordingly. : 

The measure of damages in such cases under the Fatal ‘Accidents Act 
must be-fixed’strictly with reference to the pecuniary loss sustained by the 
relations of the deceased in respect of past contributions or in respect of the 
reasonable expectation of future benefit from the deceased. The plaintiff 
must adduce evidence affording a reasonable basis for the ascertainment of 
the pecuniary loss so inflicted. 


Barnett v. Cohen, (1921) 2 K.B. 461 followed. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in Original Suit No. 139 of 1933 (O. P; 
No. 120 of 1932). 

S. Doraiswami Aiyar intructed by King and Patridge for 
appellants. 

S. Panchapagesa Sastri and K. R. Krishnaswami Aiyar 
for respondents. 


The Judgment of the Court was delivered by 

Cornish, J.— This appeal arises out of a suit to recover 
compensation under the Fatal Accidents Act. The plaintiffs 
are the widow and the infant son of the deceased whose death 
was caused by the alleged negligence of the appellant’s motor- 
driver, one Babjee. At the time of the accident the car was 
being driven by a fitter in the employment of the appellants, 
Babjee being in the car reclining in the back seat. He says he 
was asleep at the time of the accident and had no knowledge 
that the fitter was driving the car, until he was aroused by the 
shock of the impact. This very improbable story has been dis- 
believed by the lower Court. There can be no doubt that 
Babjee entrusted the driving of the car to the fitter who was 
not authorised by his employers to drive their car and who, on 
his own admission, had no experience as a driver. Indeed the 
learned Counsel for the appellants does not dispute that the 
accident was due to the negligence of the driver. The sub- 
stantial question argued is whether his negligent act was 
committed by the driver while he was in the course of his 
employment. 

The true facts to be derived from the evidence are that the 
car was taken by the driver to Mr. Catling, a customer of the 
appellant-firm, whose car was undergoing repairs, on Saturday 
the 23rd April 1932; and that the instructions of the manager 
of the appellant-firm, Mr. Dupan, to the driver were that he 
should bring the car back to Mr. Dupan’s bungalow when Mr. 
Catling had finished with the car. The car was taken at 
5-30 r.m., that evening to Mr. Catling and Mr. Catling used it 
till 9-30 r.m., that night. The lower Court has accepted the 
driver’s story that Mr. Catling told him to bring the car the 
next morning (sunday) at eight O’clock. This evidence was 
not contradicted by any other witness, and the probabiiity is 
that the story is true. -Having finished with Mr. Catling at 
9-30 P.M., on Saturday night the driver took the car back to 
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the appellants’ works and drove away with it at about 10 p.m., 
This is according to the evidence of the watchman. As the 
works were closed at 6 r.m., the car could not be left there in 
the garage for the night. The driver went to his home in the 
car, had his food, and drove off toa drama, returning home 
at 2 A.M, on Sunday morning. He slept in the car that night. 
That is the driver’s story. 


However that may be, one thing is quite clear that on 
Sunday morning he started off at about 7-30 a.m., in the 
direction which led to Mr. Catling’s bungalow about a mile 
distant, and that the accident happened while he was on the 
way. As already stated the driver was taking the car to 
Mr. Catling in accordance with his instructions. He ought 
to have gone to Mr. Dupan’s bungalow on the previous night. 
But the circumstances that he had deviated from the strict 
order of his master will not relieve the appellants from liability 
for his negligence if at the time of the negligent act he was in 
the course of his employment. 

The rule in such cases has been stated by Parke, B. in 
Joel v, Morison! thus: 


“If the servants, being on their master’s business, took a detour to call 
upon a friend, the master will be responsible. . . . The master is only 
liable where the servant is acting in the course of his employment. If he 
was going, out of his way, against his master’s implied commands, when 
driving on his master's business, he will make his master liable; but if he was 
going on a frolic of his own, without being at all on his master’s business, 
the master will not be liable”. 


-Again, in Storey v. Ashton®. Cockburn, L. C. J. says:— ` 


“The true rule is that the master is only responsible so long as the 
servant can be said to be doing the act, in the doing of which he is guilty of 
negligence, in the course of his employment as servant. I am very far from 
saying, if the servant when going on his master’s business took a somewhat 
longer road, that owing to this deviation he would cease to be in the employ- 
ment of the master, so as to divest the latter of all liability ; in such cases, it 
isa question of degree as to how far the deviation could be considered a 
separate journey”. f e 

. In the same case, Lush, J., said :— | 


“The question in all such cases as the present is whether the servant was 
doing that which the master employed him to do”. 


In the present case it is a fair inference that when the 


driver had left Mr. Catling’s house he had decided to use the 
car for his own purpose. The trip to the drama to which he 
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2. - (1869) L.R. 4 Q.B. 476. 


Stanes 
Motors, Ltd. 
Y 


Vincent 
Peter, 


Cornish, J. 


Stanes 


Motors, Ltd. 
Y 


Vincent 
Peter, 


Cornish, J. 


158 THE MADRAS LAW JOURNAL REPORTS. . [vor. 


says he treated himself had no relation to his master’s business. 
And if on the Sunday morning the accident had happened 
while he was returning in belated obedience to his orders to 
Mr. Dupan’s bungalow we think that it could not have been 
held to have occurred in the course of his employment. The 
expedition would have been from first to last solely for the 
driver’s own purpose. And the case would have stood on the 
same footing as Mitchell v. Crassweller! and Rayner v. 
Mitchell2, But we are satisfied that on Sunday morning the 
driver was taking the car to Mr. Catling in pursuance of his 
overnight instructions. And that was in the scope of his 
employment, because Mr. Dupan has stated in his evidence, 
that the driver had instructions to attend to Mr. Catling. It 
can make no difference that the driver, for his own convenience, 
and in deviation from his orders had started from his home 
instead of starting from Mr. Dupan’s bungalow; because the 
errand that he was then on was connected with his master’s 
business and accordingly within the scope of his employment. 


For these reasons we are of opinion that the negligent 
act was committed by the driver in the course of his employ- 
ment. It follows that the appellants are liable for their 
servant’s act. : . 

There remains the question of damages. Under the Act 
the suit is to be for the benefit of a wife, husband, parent and 
child. The learned Judge in the Court below has awarded 
Rs. 1,500 to the mother of the deceased and Rs. 3,000 each to 
the- widow and child. The rule is that the damages must be 
fixed solely with reference to the pecuniary loss sustained by 
the relatives of the deceased in respect of past contributions or 
in respect of reasonable expectation of future pecuniary 
benefit from the deceased. The plaintiff must adduce evidence 
affording a reasonable basis for the ascertainment of the 
pecuniary loss so inflicted. See Barnett v. Cohens. The 
mother has adduced no such evidence. There is no proof that 
she has suffered pecuniary loss in consequence of the death of 
the deceased. Consequently the award of compensation to 
her cannot stand. 

With regard to the widow and child no sufficient reason 
has been shown why we should interfere with the amount. 


“1. (1853) 13 C.B. 237: 138 E.R. 1189, 2. (1877) 2 C.P.D. 357, 
3. (1921) 2 K.B. 461, 
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awarded. There is evidence that the deceased was a skilled 
mechanic capable of earning Rs. 90 or Rs. 100 a month. In 
these circumstances it seems to us that the income which is 
likely to be obtained from the capital amount awarded by the 
Court below is not an unreasonable amount of compensation. 


For these reasons the amount of total compensation 
awarded will be reduced to Rs. 6,000 payable to the widow 
and the child and the appeal in other respects will be dismissed 
with costs. 


With regard to the memorandum of objections that 
interest at six per cent. ought to have been allowed on the 
decree amount, we allow interest at the rate of six per cent. 
per annum on the amount of compensation namely, Rs. 6,000 
from the date of the Lower Court’s decree. There will be no 
order as to costs on the memorandum of objections. 


K. C. —_—— Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.) 


Parsent,—Lorp THANKERTON, SIR JOHN WALLIS AND 
SIR Grorce RANKIN. 


Raja Somasekhara, since deceased 
(now represented by Raja Vira 
Basava Royal) .. Appellanis* 
v. - 
Raja Sugutur Mahadeva Royal .. Respondents. 


Personal Law—Transfer of district for administrative purposes—Law of 
the Madras Presidency—Married man—Validity of adoption. 


The mere transfer of a district for administrative purposes is not suffi- 
cient to affect the personal law of residents in that district unless and until 
it is shown in the case of any resident there that he had {intended to change 
and had in fact changed his personal law. 

According to the law of the Madras Presidency, the adoption of a 
married man is invalid. | 

Plaintiff, who is amemberof the family of the Punganur Zamindar 
resident in the Madras Presidency, sued the defendants, who are members 
of the same family and who represent the impartible estate, to recover cer- 
tain allowances or sums, whether for maintenance or not, under the will of 
his father. The only ground of defence was thatin the year 1907 Plaintiff 
was adopted by alady in North Kanara in the Bombay Presidency, and he 
thereby ceased to be a member of the Punganur family and lost any right or 
claim to the moneys or allowances in question. North Kanara was trans- 
ferred for administrative purposes to the Presidency of Bombay in the year 
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1861. The appellant’s defence was unsuccessful in both Courts below. On 
appeal to the Judicial Committtee of the Privy Council, 


Held, that the adoption of the Plaintiff was invalid, neither the lady who 
adopted him nor he himself being capable of carrying out between them the 
adoption of a married man, 


P. C. Appeal No. 45 of 1933 dated the 28th October, 1935 
affirming the Judgment of the High Court of Kumaraswami Sastri 
v. Pakenham Walsh, JJ., dated 5th December, 1929 reported I. L. 
R. 53 Mad, 297: 59 M.L.J. 151. 

A. M, Dunne, K.C. and Chinna Durai for appellants. 
October, 28th.—The plaintiff was validly adopted into another 
family in North Kanara and thus ceased to be a member of the 
appellant’s family. The plaintiff’s adoption is valid under the law 
of Bombay which is applicable to North Kanara, The only 
question is whether a Hindu resident in India, who belongs to a 
Presidency in which he has a personal law and who is governed 
by that personal law, takes his law with him if he migrates to 
another Presidency, unless he shows by his actions that he intends 
to adopt the law of the place where he is migrating. I am not 
contesting the proposition layed down in Lingayya Chetty v. 
Chengal Ammal1 that the adoption of a married man was invalid 
in the Madras Presidency. i 

Leslie De Gruyther, K.C. and P, V. Subba Row for respond- 
ent, were not called upon. 

Their Lordships’ judgment was delivered by 


Lorp THANKERTON.—In the present appeal the appellants 
are members of the family of the Punganur Zamindar. On 
his death during this suit they have been substituted for him 
and now represent the impartible estate. They are defendants 
in a suit brought by respondent No. 1, who is a member of the 
same family being the third son of a predecessor in the owner- 
ship of the impartible estate. He is seeking to recover certain 
allowances or sums, in the first place, in the form of mainten- 
ance at the rate of Rs. 100 a month and, secondly, at the rate 
of Rs. 125 a month in lieu of certain lands which were given 
to him, whether for maintenance or not, under the will of his 
father. The only ground of defence which is raised by this 
appeal is to the effect that in the year 1907 the plaintiff, the 
respondent, was adopted by a lady in the Bombay Presidency, 
both parties being Lingayats. The Punganur family are 
resident in the Madras Presidency and the ground of defence 
is that having been adopted by this lady in North Kanara in 








1, (1924) LL.R. 48 Mad. 107 :.47 M.L.J. 776. 
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the Bombay Presidency, he thereby ceased to be a member of 
the Punganur family and loses any right or claim to the 
moneys or allowances in question. North Kanara was trans- 
ferred for administrative purposes to the Presidency of 
Bombay in the year 1861 and the appellents’ defence has been 
unsuccessful in both the Courts below. They had another 
unsuccessful defence, that of a special’ custom among the 
Lingayat community to which they belonged, which permitted 
a married man, as respondent No. 1 was at the time of the 
adoption, to be adopted. It is conceded: by the appellants, as 
it rightly must be conceded, that according to the law of the 
Madras Presidency, which would apply to the residents there, 
the adoption of a married man would be invalid and that this 
law applied to North Kanara while it remained part of the 
Madras Presidency. 

The High Court have decided against the appellants on 
the ground that the mere transfer.of the North Kanara 
district to the Bombay Presidency for administrative purposes 
would not be sufficient to affect the personal law of residents in 
- North Kanara unless and until it was shown in the case of any 
resident there that he had intended to change and had in fact 
changed his personal law. Mr. Dunne, for the appellants, 
quite frankly found great difficulty in controverting that pro- 
position and if that proposition is sound, then it seems to their 
Lordships that it necessarily follows that the adoption of the 
plaintiff was invalid, neither the lady who adopted him nor he 
himself being capable of carrying out between them the adop- 
tion of a married man.. It has been suggested that the fact 
that he was a Lingayat might possibly make some difference, 
but the ordinary Hindu law is presumed to apply to Lingayats 
except in so far as it is shown that they have superseded it by 
their customs and in the absence of proof of any special 
custom among the Lingayats, there can be no ground for a 
successful argument in that direction. 

Their Lordships are unable to find any ground for sus- 
taining this appeal or disturbing the conclusion at which the 
High Court has arrived and they will humbly advice His 
Majesty that the appeal shovid be dismissed with costs to the 
first respondent, who alone appeared. _ 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitors for first respondent: Nehra & Co. 

S. P. K. Appeal dismissed, 

21 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice CORNISH, Mr. JUSTICE VARADA- 
CHARIAR, Mr. Justice WapswortH, Mr. Justice VENKATA- 
RAMANA Rao AND Mr. JUSTICE LAKSHMANA Rao. 


Kanchamalai Pathar .. Appellant* (second Respondent 
v. Auction-purchaser) 
Ry. Shahaji Rajah Sahib 
(deceased) and others .. Respondents (Petilioners and 
first Respondent decree- 
holder). 


Execution—Order for sale passed—Deaik of judgment-debtor before 
aciual sale—Sale held without impleading legal representatives—Validity— 
Civil Procedure Code (V of 1908), S. 50 and O. 21, r. 22. 


Where the holder of a money decree attached certain immoveable pro- 
perty belonging to the judgment-debtor and after the order for sale was 
passed but before the sale took place the judgment-debtor died and the sale 
was held without impleading his legal representatives, 


Held, that the sale was a nullity and not a mere irregularity. 


Raghunath Das v. Sundar Das Kheiri, (1914) I.L.R. 42 Cal. 72: 27 M.L.J. 
150 (P.C.), relied on. 


Raghunathaswamy Aiyangar v. Gopal Rao, (1921) 41 M.L.J. 547 and 
Rajayya v. Annapurnamma, (1925) 50 M.L.J, 662, approved. 


Case-law, discussed. 

Appeal against the order of the Court of the Subordinate 
Judge of Kumbakonam dated 6th day of January, 1928 and 
made in E. A. No. 454 of 1927 in E. P. No. 28 of 1927 in 
Q. S. No. 63 of 1926. 


V.V. Srinivasa Aiyangar and M. Krishna Bharati for 
appellant. 


A.V. Viswanatha Sastri for respondents 2 to 5. 
The Court delivered the following 


Jupements. Cornish, J—The facts out of which this 
Reference arises can be. briefly stated. In execution of a 
decree against the sole defendant ina suit the decree-holder 
attached certain lands of the judgment-debtor and Onen 
them to sale. 


The sale was fixed for 15th September, 1927 and took 


place on 16th September, 1927 and the’ property was knocked 
down to the bid of the present appellant. But in the mean- 





* A, A. O, No, 225 of 1928. Bh 2nd October, 1935." ` 
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time the judgment-debtor had died on 8th September, 1927. 
His sons, the Respondents to this appeal, put in a petition 
under S. 47 and O. 21, r. 90 to have the sale set aside. In the 
affidavit supporting this petition it is alleged that the decree- 
holder, notwithstanding that he and his vakil were aware of 
the judgment-debtor’s death before the date of the sale, took 
no steps to bring on record the legal representatives of the 
deceased judgment-debtor. It is true that no application was 
made under S. 50 Civil Procedure Code for leave to execute 
the decree against the legal representative and that no notice 
' was served on the legal representatives in accordance with 
0. 21, 1. 22 (1). 

The Subordinate Court confronted with some divergent 
rulings of this High Court felt bound to follow the decision of 
Phillips, J., in Rajayya v. Annapurnamma! and held that the 
sale was void against the legal representatives of the deceased. 
The atiction-purchaser has appealed against this decision. 

The question narrows itself down to this: Can a decree- 
holder whose decree is unsatisfied when the sole judgment- 
debtor dies execute that decree without having recourse to 
S. 50? 


The sections says: S. 50 (sub-S. 1) :— 

“ Where ajudgment-debtor dies before the decree has been fully satis- 
fied, the holder of the decree may apply to the Court which passed it to 
execute the same against the legal representative of the deceased”. 

Sub-section (2) limits the liability of the legal represen- 
tative when the decree is executed against him “to the extent 
of the property of the deceased which has come to his hands 
and has not been duly disposed of”. It is provided by S. 53 
that, for the purpose of S. 50, property which is liable in the 
hands of the Hindu son for the decree-debt of his deceased 
father shall be deemed to be the property of the deceased 
which has come to the hands of the son as his legal 
representative. , < < 

The language of S. 50 is permissive. But this, as 
Ramesam, J., has pointed out in Raghunathasami Aiyangar v. 
Gopaul Rao2, does not mean that recourse to the section may 
not be obligatory. If a decree-holder does not desire to pro- 
ceed with the execution after the judgment-debtor’s death or 


if there are other parties on record against whom the decree 


ae 
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can be executed, there will be no occasion to have recourse to 
S. 50. Butif execution of the decree is necessary against the 
legalre presentative of the deceased judgment-debtor the decree 
holder has no option but to proceed under S. 50. He must 
apply to the Court to execute the decree against the legal 
representative and notice must issue to the legal representative 
as required by O. 21, r. 22. 


On the death of a judgment-debtor the decree cannot be 
executed against him, for there is no such thing as execution 
against a dead man. His property remains subject to the 
decree and to an attachment upon it, notwithstanding that it 
has passsd to his heir or to a surviving co-parcener, or, if 
there is an executor, has vested in his executor. But his death 
effects a change in the parties liable to execution. The legal 
representative has stepped into the place of the deceased 
judgment-debtor, with the liability under the decree, though 
his liability is limited to the extent of the deceased’s assets 
which have come into his hands and have not been duly 
administered by him. In these well-known principles lies the 
reason for the provision in S. 50 enabling the decree-holder, 
whose decree has not been fully satisfied prior to the death of 
the judgment-debtor, to apply to the Court to execute the 
decree against the legal representative. They also explain the 
notice required by O, 21, r. 22. “It is quite new to me” said 
Cotton, L.J., in Shephard In re: Atkins v. Shephard’ “to hear 
it alleged that there is anything in the rules to enable the 
Court to make an order against a person who is not a party to 
the action. It is against all principle to proceed against him 
until he has been brought before the Court or all proper steps 
to bring him before the Court have been taken ineffectually”. 
Those observations appear to me to be very pertinent to the 
case where the Court proceeds in execution of a decree made 
against A to sell property which on A’s death has devolved on 
B without the opportunity to B of coming before the Court to 
shew cause why execution should not proceed aginst him. 


But the question on which judicial opinion in this 
Country has been so acutely divided is whether the application 
under S. 50 and the notice under O. 21, r. 22 are the founda- 


_tion of the Court’s jurisdiction, so that. a sale in execution 





3. (1889) 43 Ch. D. 131. 
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-without these formalities will be void; or whether absence of 
these formalities amounts to nothing worse than an irregularity 
which may or may not serve to avoid the sale. But it seems 
to me that since the Privy Council ruling in Raghunath Das v. 
Sundar Das Khetril the subject is no longer open to controversy. 


Their Lordships in Malkarjun v. Narhari2 had previously 
to consider the effect of an application under S. 50. It was 
held that it being within the jurisdiction of the Court to 
receive an application under S. 50 the Court’s mistake in 
issuing notice to a person whom it wrongly decided was the 
legal representative of the deceased judgment-debtor did not 
render the Court’s exercise of its jurisdiction ineffectual. This 
ruling suggests that an application under S. 50 and the issue of 
a notice in accordance with O. 21, r. 22, were necessary to 
give the Court a jurisdiction to issue process against the legal 
representative. But the matter was made clear by their Lord- 
ships’ judgment in Raghunath Das v. Sundar Das Khetril. 
That was a case where there had been a devolution of property 
by reason of insolvency, and it was held that the Official 
Assignee being the legal representative of the bankrupt the 
issue of a notice to him under S. 248 of the Civil Procedure 
Code (corresponding to O. 21, r. 22 (1) of the present Code) 
was acondition to the Court’s having jurisdiction to execute 
the decree against the legal representative. It was not a case 
of execution of a decree against the legal representative ofa 
deceased judgment-debtor, and at the time the definition of 
“Legal representative” as a person who in law represents the 
estate of a deceased person had not been introduced into the 
Code. But their Lordships expressly approved Gopal Chunder 
Chatterjee v. Gunamoni Dasi8 where it was held that the issue 
of a notice was necessary to give the Court jurisdiction to sell 
property by way of execution against the legal representative 
of a deceased judgment-debtor. On this authority, I think, 
there can be no doubt that where there has been no application 
under S. 50, and consequently no issue of notice under O. 21, 
r. 22 (1) foundations of the Court’s jurisdiction to execute 
a decree against the legal representative are entirely wanting. 
And a sale held without this jurisdiction would be void. 


1. (1914) L.R. 41 I.A. 251: LLR. 42 Cal. 72: 27 M.L.J. 150 (P.C.). 
2. (1900) L.R. 27 I.A. 216: LL.R. 25 Bom. 337: 10 M.L.J. 368 (P.C.). 
3. (1892) LL.R. 20 Cal. 370, 
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Since these rulings an addition has been made to Or. 21, 
r. 22. It is sub-rule 2, which says that nothingin sub-rule 1 
shall be deemed to preclude the Court from issuing any process 
in execution of a decree without issuing the notice thereby 
prescribed, if, for reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable delay or would 
defeat the ends of justice. It has been held by a Full Bench 
of this Court in Rajagopala Aiyar v. Ramanujachariar! that the 
effect of this sub-rule is not to make the issue of a notice a 
matter which does not pertain to the jurisdiction, but is by 
way of giving to the Court a special power to dispense with the 
issue of a notice in the exceptional cases specified. I agree 
with that interpretation, and it is supported by the views of 
other High Courts in Manmatha Nath Ghose v. Lachmi Debi2 
and Smith v. Kailash Chandra Chakravarty.8 On the facts of 
the present case too, even if the Court had been moved under 
S. 50, I think there is nothing which have justified the Court 
in exercising its power under Sub-r. 2. For these reasons I 
am of opinion that the sale is void, and that this appeal should 
be dismissed with costs. 

Varadachariar. J:—I agree. On behalf of the appellant 
it has been contended by Mr. Srinivasa Aiyangar that as the 
judgment-debtor died only a week before the sale and no 
judicial act remained to be performed during the interval, the 
omission to bring the legal representative on record before the 
sale can at best only amount to an irregularity and the sale 
ought not to be set aside except on proof of substantial injury 
resulting from such omission. He laid great stress on the 
necessity of protecting bona fide purchasers in Court sales and 
insisted that the lower Court should have followed the decision 
of a Division Bench of this Court in Doraiswami v. Chidam- 
baram Pillai4 in preference to that of Phillips J., in Rajayya 
v. Annapurnammai as the former is supported by a course of 
decisions in Allahabad and Calcutta. Incidentally he argued 
that the Full Bench decision in Rajagopala Aiyar v. Ramanuja 
chariaré on the strength of which Phillips, J., dissented from 
Doraiswami v. Chidambaram Pillai4 required reconsideration. 





1, (1923) LL.R. 47 Mad. 288: 46 M.L.J. 104 (F.B.). 
2. (1927) LL.R. 55 Cal. 96. 3. (1931) LL.R. 11 Pat. 241. 
4. (1923) I.L.R. 47 Mad. 63:45 M.L.J, 413. 
5. (1925) 50 M.L.J. 662, 
6. (1923) I.L.R. 47 Mad. 288: 46 M.L.J, 104 (F.B.). 
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On principle and on the true construction of Ss. 50 and 52 
of the Code, he maintained that when a decree has been passed 
against a person as legal representative or a decree passed 
_ against a person is after his death sought to be executed against 
the legal representative, all further proceedings are taken only 
against the ‘estate’ of the deceased person, that the presence or 
absence of the legal representative asa party to such proceedings 
is not really a factor affecting the jurisdiction of the Court 
executing the decree, that the notice prescribed by O. 21, 
r. 22 Civil Procedure Code, cannot therefore be taken to be a 
condition precedent to the acquisition of jurisdiction by the 
executing Court, that the presence of the legal representative 
will be deemed essential only on the principle of audi alteram 
partem and if no judicial act has been done in his absence he 
would have nothing to complain of. He pointed out that the 
power given to the Court by cl. (2) of O. 21, r. 22, Civil 
Procedure Code, to issue a process in execution in certain 
circumstances even without issuing the notice prescribed by the 
first clause was itself an indication that the service of such 
notice cannot be a pre-requisite to the acquisition of jurisdic- 
tion by the executing Court. Alternatively, he contended that 
whatever may be the position when a fresh application for 
execution has to be filed after the death of a judgment-debtor, 
the notice under O. 21, r. 22 is not obligatory when it is 
merely sought to continue against the legal representative 
proceedings in execution started against the deceased judgment- 
debtor and pending at his death. Finally, he relied on the 
principle that an attachment brings the property attached into 
“custodia legis’ and argued that thereafter it is the power and 
duty of the Court to carry out the purposes for which the 
attachment had been effected and the violation of any provision 
of the processual law at subsequent stages cannot affect the 
‘jurisdiction’ of the executing Court but can at best only 
amount to irregularities to be dealt with under O. 21, r. 90, 
Civil Procedure Code. 


The theory that on the death of a person, proceedings for 
recovery of a debt due by him are taken only against his 
‘estate’ and not against his ‘legal representative’ does not seem 
to be justified either by legal history or by the language of the 
Procedure Code. In discussing the development of the law 
relating to the heir’s liability for debts due by the ancestor, 
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Justice Holmes (Common Law, Ch. X) refers to the rule of 
the Roman law making the heir (if he enters on the inheritance). 
liable for all the debts of the ancestor, (whatever may be the 
extent of assets received by him) and states that this rule was. 
adopted even in England at the time of Glanville but modified 
by the time of Bracton. The rule was to some extent the same 
even under the Hindu Law (see Mayne, para 304) and 
Bombay Act VII of 1866 was passed to limit the liability to 
the assets received by the heir. Subject to this limitation, the 
position (as stated by Mr. Holmes) is that the ‘heir’ is. 
identified with the ancestor or continues or represents the 
‘persona’ of the ancestor. A comparison with the position of 
a ‘universal donee’ will be instructive in this connection; he is. 
declared to be ‘personally’ liable for the debts and liabilities of 
the donor (as at the time of the gift) to the extent of the pro- 
perty comprised in the gift (Transfer of Property Act, S.128). 
It is thus clear that the liability is that of the taker and not of 
the estate (as an entity) though the ‘estate’ furnishes the: 
measure of liability. The position is, if I may say so, correctly 
stated by Ranade, J., in Erava v. Sidramappal and there is. 
nothing inconsistent with it in the Judgment of the Privy 
Council in Malkarjun v. Narhari2. 


Some observations in Shephard, In re: Atkins v. Shephard. 
are apposite in this connection. Shortly before the death of 
the judgment-debtor. the decree-holder applied for a receiver 
by way of equitable exectition; the application was being 
adjourned from time to time and in the meantime the judg- 
ment-debtor died. Two days after his death, an order for a 
receiver was made without reviving the action or bringing the 
heir at-law before the Court. In discussing the validity of 
that order, the question was incidentally discussed whether at 
law execution can issue against the estate of a deceased person 
without leave of the Court (under O. 42 r. 23 of the Rules of 
the Supreme Court), and all the Lords Justices (Cotton, Bower 
and Fry) refused to assent to the proposition that it can. 
Referring to O. 17 Rules of the Supreme Court (corresponding 
to O. 22 Civil Procedure Code), they observed in the course 
of the argument as well as in their judgment that though by 


1. (1895) LL.R. 21 Bom. p. 453. 
2. (1900) L,R. 27 LA. 216: LL.R. 25 Bom. 337: 10 N.L.J. 368 (P.C.). 
3. (1889) 43 Ch. D. 131. 
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reason of the death of a party, the action ‘may not be gone’, 
it is gone ‘as against the dead person until lie is represented 
and that r. 1 of that order can apply when the title has 
devolved on some one who is before the Court.’ The same 
principle ought to apply to an execution proceeding, though 
O. 22 of the Civil Procedure Code does not in terms apply to 
execution proceedings. On page 137 Cotton L.J., observed: 

‘It is quite new fo me to hear it alleged that there is anything in the rules 
to enable the Court to make an order against a person who is not a party to 
the action. It is against all principle to proceed against him until he has been 
brought before the Court or all proper steps to bring him before the Court 
have been taken ineffectually’. 

In Stewart v. Rhodes! Stirling J., points out that the 
effect of the order granting leave to issue execution against the 
representative is to make the representative the judgment- 
debtor. On page 402 Lindley M. R. preferred the view that 
the order granting leave ‘dispenses with the necessity of a 
judgment’ but neither of them contemplates the possibility of 
execution against the ‘estate’ of the deceased without leave 
under O. 42, r. 23, Rules of the Supreme Court. In 
Rojagopala Aiyar v. Ramanujachariar2 Schwabe C.J. referring 
to Blanchenay v. Burt3 and Goodtitle dem. Murrell v. Badtitle4 
observed that though under the English Common Law a writ 
of scire facias was necessary before execution could be had on 
a judgment, if more than a year had elapsed from its date, an 
execution sale held without a scire facias was only voidable 
and not void. It must be pointed out that in this respect a 
distinction was made between two classes of ‘dormant’ judg- 
ments—that is those where the scire facias had to be sued out 
between the original parties to the judgment and those where 
a new party was to be charged or benefited. In the latter case, 


“the issue of a writ without the revivor of the judgment by scire facias 
or by motion or other statutory proceeding is a more serious matter than its 
issue on a dormant judgment. If an execution is issued and tested after the 
death of sole plaintiff, the authorities are evenly divided upon the question 
whether it is void or irregular only. But if it issues and bears teste after the 
death of a sole defendant the authorities almost (but not quite) unanimously 
adjudge it void”. (Freeman—Void Judicial Sales, para. 24). 


This distinction is also reflected in the decisions which 
-discussed the difference between the two classes of cases in 


1. (1900) 1 Ch. 386 at 393. 
2. (1923) I.L.R. 47 Mad. 288 at 300: 46 M.L.J. 104 (F.B.). 
3. (1843) 4 Q.B. 707 (114 E.R. 1064). 4. 9 Dowl. Prac Cases 1009, 
5. (1842-43) 10 Cl. & F 319 (8 E. R. 764). 
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respect of the effect of a revivor or scire facias (See Farran 
v. Beresford! Farrel v. Gleeson? and Ashootosh Dutt v. 
Doorga Churn Chatterjee’ and Jogendra Chandra Roy v. 
Shyam Das.4 

In Ranken v. Harwood5 where a judgment-debtor had 
sued out a writ of fi fa in the lifetime of his debtor but the 
writ was placed in the hands of the Sheriff only the day after 
the debtor’s death, the Vice-Chancellor observed that: 

“The creditor had an option to sue out a scire facias against the executor 
or (passing by the executor altogether and by force of the proceedings had 
in testator’s life time) to take in execution, Harwood’s goods in whosesoever 
hands they might be”. 

This must be understood in the light of a peculiar rule of 
the Common Law and of the other observations in the case 
which differentiate detween proceedings at law in respect of 
the goods seized and proceedings by way of administration in 
respect of goods that vested in the executor. Under the 
Common Law, if a testator sole defendant died after judgment 
the plaintiff could issue execution against the goods of the 
testator without any order, if the Judgment were recovered 
within a year before his death. (See William’s Executors 
Part IV, Book, II Ch. I S. 2—11th Edition p. 1353). The 
author adds: 

“But now by O. 42 r..23, i£ any change has taken place by death in the 
parties liable to execution, leave must be obtained to issue execution against 


the goods of the testator. This order must, it would seem, be obtained on 
notice to the exeeutor’. 


It-was another rule of the English Law, that a writ, 
though put into the hands of the Sheriff after the judgment 
debtor’s death took effect from the teste of the writ. (For the 
history of this rule see judgment of Fletcher Moulton L.J., 
in Johnson v. Pickering®). To avoid misapprehension arising 
from observations in some of the English cases reference may 
also be made to another principle of the English law that 
judicial acts are to be considered as having taken place at the 
earliest possible period of the day on which they are done. In 


. Wright v. Mills? judgment was signed and execution issued 


at 11 a.m., on the day on which the judgment-debtor died at 








— a 


1. (1842) 10 Cl. & F. 318 s.c. 8 E.R. 764. 
2. (1844) 11 CL & F. 702 (8 E. R. 1269). 
3. (1880) I.L.R. 6 C. 504. 4. (1909) 1.L.R. 36 C. 543. 
5. : (1846) 5 Hare 215 s.c. 67 E.R. 893. 
6, (1908) 1 K.B. lat 7. 
7. (1859) 4 H. & N. 488 s.c. 157 E.R. 931. 
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9-30 a.m. The Court of Exchequer held that by reason of the 
above principle, the judgment and execution were regular (cf. 
Clarke v. Bradlaugh1). O. 20 r. 6 ofthe Indian Code 
embodies another special principle which cannot be extended 
by analogy. 


As regards the general principle, it was declared by Lord 

Hardwicke so long ago as in Nugent v. Gifford? that 

“the demand of a creditor is only a personal demand against the 
executor in respect of the assets come to his hands but there is no lien on the 
assets”, 

It is on this that the principle is founded that the represen- 
tative can alienate the ancestor’s property and the creditors of 
the ancestor have their remedy only against the representative 
and not against the alienee. (cf. Jamiyatram Ramachandra 
v. Parbhudas Hathis, Bazayet Hossein v. Dhoolichund4 and 
Ram Dhun Dhur v. Mohesh Chunder Chowdhary®). In respect 
of involuntary sales however, there is a difference between an 
heir and an administrator, in that it is only in the former case, 
that the assets derived from the deceased can be sold for the 
personal debts of the heir (see Wahidunnissa v. Shubrattuné 
and Bazayet Hossein v. Dhooli Chund?). That the creditor’s 
right is against the representative and not against the debtor’s 
‘property in specie is also shown by the cases which recognize 
‘that even when the heir retains property of the ancestor, a 
-creditor of the deceased cannot seek to hold such property 
liable if the heir has by any means discharged debts of the 
-ancestor to the value of the assets. (see Ram Golam Dobey v. 
Auraya Begum’ and Veerasokka Raju v. Papiah9). 


In the Procedure Code of 1859, S. 210 provided that on 
‘the death of a judgment-debtor application for execution of 
‘the decree may be made ‘against the legal representative of the 
estate of the person so dying’ and in Dunput Singh v. Ranee 
Rajessureei stress was laid on this alternative form of the 
‘provision; but this was modified in 1877 and since then 
-execution is to be had only against the ‘legal representative’ 





1. (1881) 8 Q.B.D. 63 (C.A). 2. (1738) 1 Atk. 463: 26 E.R. 294, 
3. (1872) 9 B.H.C.R. 116. 
4, (1872) L.R. 5 LA. 211: LL.R. 4 C. 402 (P.C.). 


5. (1882) LL.R. 9 C. 406. 6. (1870) 6 Beng.L.R. 54, 
7, (1878) 5 I.A. 211 : LL.R. 4 C. 402 at 406, 407 (P.C.). 
-8. (1869) 12 W.R. 177. : 9." (1902) T.L.R. 26 M. 792. 


10. (1871) 15 W.R. 476. 
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(see observations in Dunput Singh v. Ranee Rajassuree! and 
Chathekelan v. Govinda Karunniar2). Even while Act VIII 
of 1859 was in force, it was observed by Phear J., in Shurfun 
Bebee v. The Collector of Sarun8 that 

‘by the fact of the debtor’s death, his property passes from him. ‘It 
may be that it will, in the ‘hands of the transferee, remain still liable 
to satify the deceased’s debts; but if so, the transferee, for the same reason, 
becomes the representative of the deceased for the payment of those, debts, 
and the proper mode of getting at such property of the deceased as he holds, 
is to put him on the record in the place of the deceased in the ordinary mode 
which would necessitate the establishment of his representative character, 
or else to bring a regular suit againsthim. Thereisno ground for treating 
him as if he were holding benami for the dead man’. 


In Madho Prasad v. Kesho Prasad4, Sir John Edge 
(whose judgment in Sheo Prasad v. Hira Lal’ was much 
relied on by the appellant’s learned counsel in another connec- 
tion) described as ‘novel’ the possibility of executing a decree 
“against the estate of a deceased judgment-debtor without any 
notice to his representative and without any one to protect the 
property being brought upon the record”. The circumstance 
that some decisions have differed from this ruling to the extent 
of holding that an application for execution bona fide made 
against a deceased defendant may help to save the bar of 
limitation as a ‘step-in-aid’ of execution, does not affect the 
present question. The ground on which Sir John Edge 
distinguished his previous decision in Sheo Prasad v. Hira: 
Lals will be presently dealt with. 


An extract from Black on judgments quoted in Goda: 
Coopeeramier v. Sundarammalé suggests that in America the 
death of a defendant even during the pendency of an action 
may not be regarded as depriving the Court of jurisdiction to. 
deal with the case in the absence of the legal representative 
and a judgment pronounced against a dead man is not void or 
open to collateral attack. This certainly is not the law in 
England nor the law in India (see some of the cases referred 
to in Muthuraman Chettiar v. Adaikappa Chettyt. While 
insisting on representation of a deceased  person’s. 
estate, the High Court in India and the Judicial Committee 





1. (1871) 15 W.R. 476, 
2. (1892) I.L.R. I7 M. 186: 4M.L. J. 59, 
3. (1868) 10 W.R. 201. “ 4. (1897) I.L.R, 19 All. 337. 
5. (1889) I.L.R. 12 All. 440. 
6. (1909) I.L.R. 33 Mad. 167 at 169. 7. (1934) 67 M.L.J. 681 at 685. 
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have taken a very liberal attitude in the matter of condoning 
defective representation even in the event of death before the 
institution of or during the pendency of an action and much 
more so in the event of death after decree. (See Chaturbhuja 
Doss Kusaldoss & Sons v. Rajamanicka Mudali1 and the other 
cases referred to in Muthuraman Chetty v. Adaikappa Chetty? 
and in the report of the arguments in Ramaswami Chettiar v. 
Oppilamani Chetti8). To refer to two extreme instances: Mal- 
karjun v. Narhari4 held that a person even though he is not an 
heir may represent the estate if by an order of Court he has 
been held to be the representative and Ramaswami Chettiar v. 
Oppilamani Chetty’ held that even in the absence of a decision 
of the Court to that effect, a person may sufficiently represent 
the estate of a deceased person if from among several rival 
claimants thereto the decree-holder bona fide chose him as 
being in possession of or having the best prima facie title to 
the estate. 

Is the application of the above principles affected by the 
fact that the property of a jugment-debtor has been attached 
in execution before his death? The observations of the Judi- 
cial Committee in Suraj Bunsi Koer’s Case—Suraj Bunsi Koer 
v. Sheo Prasad Singh5 do not suggest that there will be no 
devolution of the attached property on the successor but only 
that he would take it subject to the liability of discharging the 
particular decree debt. Though their Lordships speak of the 
proceedings having constituted in favour of the decree-holder 
‘a valid charge upon the land’, Courts in India and even the 
Judicial Committee in later cases have hithertofore held that 
an attachment does not according to the Indian Law create 
any interest in the land or convert the attaching decree-holder 
into.a ‘secured’ creditor. In a very recent case Ananta Padma- 
nabhaswami v. Official Receiver, Secunderabad’ Lord Thanker- 
ton has used language which is calculated to revive this 
controversy; but even taking the attaching decree-holder to 
stand in the position of a secured creditor, the question will 
still remain as to the further procedure to be followed by him. 
The observations in Suraj Bunsi Koers case4 must be taken 


1. (1930) I.L.R. 54 Mad. 212. 
2. (1934) 67 M. L. J. 681 at 687. 
3. (1909) 19 M.L.J. 671. 4. (1900) ILL.R. 25 Bom. 337 (P.C.). 
5. (1879) LL.R. 5 Cal. 148 at 174: L.R. 6 I.A, 88 (P. C.). 
6. (1933) 64 M.L.J. 562: L.R. 60 I.A. 167: LL-R. 56 Mad, 405 (P.C.). 
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along with the fact noted in the judgment (on p. 161) that on 
Adit Sahai’s death on the 19th May, 1873, that is four days 
before the date fixed for the sale, the proceedings were 
“revived in the usual way against his two sons as his heirs” 
and it was only after the Court had disposed of the objections 
raised by the mother on behalf of the sons by petition dated 
14th July that the sale was held on the 28th July. The case is 
therefore no authority for the contention that if the judgment- 
debtor dies after attachment and very shortly before the date 
fixed for the sale, the sale could take place without bringing 
the legal representative on record. | 

In Sheo Prasad v. Hira Lali Sir John Edge and three 
other learned Judges held that when a judgment-debtor died 
after his property had been attached, the sale of such property 
was not rendered invalid by reason of the omission to make 
the legal representative a party to the sale proceedings. 
Mahmood, J., was of opinion that a sale under such circum- 
stances would be irregular but that the remedy of the legal 
representative-was by way of proceedings under S. 311 (now 
O. 21, r. 90) Civil Procedure Code. One need not quarrel 
with the statement that property under attachment must be 
considered as in the custody of the law and that an attachment 
would not abate on the death of the judgment-debtor. Aidoubt 
was recently raised in this Court whether on the death of a. 
judgment-debtor before an application for execution had been 
finally disposed of, the proper course for the decree-holder was 
to present a fresh application for execution against the legal 
representative or to continue the existing execution petition by 
making the legal representative a party to it. We may now 
take it as settled that both courses are open to the decree- 
holder—see Venkatachalam Chetti v. Ramaswami Servai®,- 
cf. Purushotham v. Rajbais and Bhagwan Das v. Jugul. 
Kishore#. But what are the steps to be taken by the decree- 
holder, if he wishes to continue the pending execution, 
proceedings? In Abdur Rahman v. Shankar Dat Dubed a 
Division Bench interpreted the Full Bench Judgment in Sheo. 
Prasad v. Hira Lali as depriving the Court of the power to` 
add the legal representative in such proceedings. A cours 





1, (1889) LL.R, 12 All. 440 (F.B.). 
2. (1931) LL.R. 55 Mad. 352: 62 M.L.J. 1 (F.B.). 
3. (1909) LL.R. 34 Bom. 142 at 151. ; 
4, (1920) IL.R. 42 All. 570. 5. (1895) I.L.R. 17-AH. 162. 
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of decisions in this Presidency beginning from Ramaswami v. 


Bagirathil have held that notwithstanding attachment during - 


the judgment-debtor’s life-time, the property could not be 
validly sold after his death unless his representative was 
brought on record. See Krishnayya v. Unnissa Begum2, Nara- 
yan Kothan v. Kalyanasundaram  Pillai3, Groves v. 
Administrator General Madras4, Rayarappan Nambiar v. 
MallikandiAkot Mayans, Raghunathaswami v. Gopaul Raos. 
Rajayya v. Annupurnammat and Kanakasapapathi v. Ven- 
katarama Aiyar8. The learned Judges of the Allahabad High 
Court dissent from this. view because (i) in their opinion 
S. 234 of the Code of 1882 could have no application to a case 
where by reason of the subsisting attachment the legal 
representative could not have disposed of the property and 
(ii) there is no provision in the Code requiring notice to be 
given personally toa judgment-debtor or his legal representa- 
tive of a sale of property under attachment. They did not 
approach the question from the point of view of general 
principles as to the effect of the death of a party’on the juris- 
diction of the Court. Mahmood, J., was of opinion that the 
objection of the legal representative could rest only on the 
principle of audi alteram partem. Iam not persuaded that as 
suggested in Tarangini Debi v. Raj Krishna Mondal® and by 
some of the annotations on the Code the reasoning in 
Sheo Prasad v. Hiralalio is necessarily precluded by the 


substitution of the word ‘satisfied’ in S.. 50 of the new Code. 


for the word ‘executed’ in the old Code. It seems to me the 
better course is to say, with all respect, that the construction 
placed by the learned Judges on S. 234 was not warranted by 
the language of that section. I would respectfully adopt the 
observations made by Boddam, J., in Groves v. Administrator- 
General of Madrass. The first clause of S. 234 (now S. 50) 
is absolute in the declaration about execution of the decree 
against the legal representative; the second clause for reasons 
already explained, only defines the extent of liability. This 
way of reading the two clauses is supported by the introduc- 
tion of the words ‘where the decree is executed against such 


(1883) I.L.R. 6 Mad. 180. 2 (1891) I.L.R. 15 Mad. 399, 


l. 
3. : (1886) ILL.R. 19 Mad. 219. 4, (1898) LL.R. 22 Mad. 119. 
5. (1914) 26 M.L.J. 267. 6. (1921) 41 M,L.J. 547, 
7. (19257 50 M.L.J. 662. : 8, (1909) 5 I.C. 339, 
- 9, (1927) 32 C.W.N. 418, 10. (1889) I.L.R. 12 All. 440, 
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legal representative at the commencement of the second clause 
in S. 50 of the Code of 1908. Even in Allahabad the autho- 
rity of the ruling in Sheo Prasad v. Hira Lalit has been 
greatly restricted (if not questioned) in the recent decision in 
Chandi Prasad v. Jamna?. 


In Calcutta, the learned Judges have not dissented from 
the Madras cases but point out that while holding the sale to 
be void ‘ they nevertheless proceed to set aside the sale’. (See 
Bepin Behary Bera v. Sasi Bhusan Dhattas. Tt is true that in 
some of the Madras cases a sale in such circumstances has been 
spoken of as ‘voidable’ but the context makes it fairly clear 
that the learned Judges did not there contemplate an applica- 
tion under S. 311, Civil Procedure Code, requiring independent 
proof of substantial injury. The later cases in Calcutta have 
merely followed the decision in Bepin Behary Bera v. Sasi 
Bhusan Dhatta’. The very fact that in several judgments of 
the Calcutta High Court (as also in the judgment of the 
Privy Council in Malkarjun v. Narhari4) a suit governed by 
Art. 12 of the Limitation Act is contemplated will show that 
the mere use of the word ‘voidable’ or the expression “set 
aside’ will not necessarily involve the conditions imposed by 
S. 311 (O. 21, r. 90). (cf. Brava v. Sidramappas and the cases 
prior to the Code of 1908 setting aside a sale on the ground of 
fraud). It may. be noted in passing that in the present case, 
the application was made within 30 days of the sale and before 
its confirmation and it can make no difference whether the sale 
is held to be ‘void’ or ‘voidable’ so long as the conditions of 
©. 21, r. 90, are not insisted on. So far as this High Court 
is concerned, the decision in Ramaswami v. Bagirathié has 
been uniformly followed and is not clear whether even in 
Doraiswami v. Chidambaram Pillai? the learned Judges meant 
to dissent from it. 

Without repeating the reasons given by Phillips, JJ., in 
Rajayya v. Annapurnammas’ for not following the decision in 
Doraiswawi v. Chidambaram Pillait, I may respectfully say 





1. (1889) I.L.R. 12 All. 440 (F.B.). 2. (1927) LL.R. 49 All. 830. 
3. (1913) 18 C.W.N, 766 at 768, 
4. (1889) L.R. 27 LA, 216: LL.R. 25 Bom. 337 at 347: 10 M.L.J. 368 (P.C.). 
5. (1895) LL.R. 21 Bom. 424. 6. (1883) LL.R. 6 Mad, 180. 
`: 7, (1923) LL.R.47 Mad. 63: 45 M.L.J. 413, - 
4 8. (1925) 50 M.L J. 662. - 
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that the judgment of Spencer and Krishnan, JJ.. is almost 
wholly based on a misreading of the judgment in Malkarjun 
v. Narhari! and an erroneous assumption that the earlier 
Madras rulings rest not on any principle of jurisdiction but 
‘merely on the principle audi alteram partem. It is begging the 
‘question to assume (as Spencer, J., does on p. 67) that when 
proceeding to sale without bringing the legal representative on 
record “the decree-holder has done all that the law requires 
him to do”. The argument based on the reference in Ss. 50 
and 53 of the Code to “the property of the deceased ” has 
-already been dealt with. 


As the argument based on the introduction in the new 
‘Code of cl. (2) to O. 21, r. 22, has been pressed before us, it 
requires more than a passing notice. It is undoubtedly a 
matter for comment (as felt by the learned Judge who decided 
Rajagopala Aiyar v. Ramanujachariar2) that the legislature 
‘should have dealt with the two classes of cases referred to in 
the first clause of O. 21, r.22,as if they stood on the same 
footing for all purposes. In adopting that arrangement it 
seems to have followed the English Rules (O. 42, r. 23 of the 
Rules the Supreme Court) and the provisions in force in India 
(under the old Regulations) even before S. 216 of the Code 
of 1859 was enacted. Out of deference to the observations of 
the Privy Council in Raghunath Das v. Sundar Das Kheiris, 
‘Courts in India held even under the new Code that compliance 
with the provisions of O. 21, r. 22, is a condition precedent 
to the acquisition of jurisdiction by the executing Court (see 
Rajagopala Aiyar v. Ramanujachariar2, Manmatha Nath Ghose 
v. Lachmi Debit, and Srishchandra Nandi v. Rahatennessa 
Bibis) but it must be admitted that their way of dealing with 
cl. (2) of that rule is not above criticism. If as held in 
Rajanikanta Saha v. Empeor® and in Yakub v. Mahadev? the 
omission to record reasons for taking action under that clause 
is only an ‘irregularity’ the description of the first clause as 
“mandatory’ may sometimes lead to an illogical position. I 
‘may in this connection refer to the observations of Chitty, J., 





1. (1899) L.R. 27 I.A, 216: LL.R. 25 Bom. 337 at 374: 10 M.L.J. 368 (P.C.). 
: 2. (1923) I.L.R. 47 Mad. 288: 46 M.L.J. 104 (F.B.). 
3. (1914) L.R. 41 LA. 251: LL.R. 42 Cal. 72: 27 M.L.J. 150 (P.C.). 
4, (1927) I.L.R. 55 Cal. 96. 5. (1930) I.L.R. 58 Cal. 825, 
6, (1930) I.L.R. 58 Cal. 940, | 7. (1932) 34 Bom.L.R. 987. 
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in Richerson In re.: Scales v. Heyhoe15 on the construction of 
O. 16, r. 46, Rules of the Supreme Court, which empowered the 
Court in certain circumstances to dispense with service on the 
representative of a deceased person. The learned Judge said 
‘there must be a constat on the face of the order that the 
attention of the Judge was called to the point and that he 
decided to proceed’. It is however sufficient for the present 
purpose to point out that cl. (2) is only negative in form, in 
that it does not preclude the Court from issuing execution 
without issuing a notice under cl. (1) and that if on general 
principles or on a proper construction of S. 50, the Court has 
no jurisdiction to sell a dead man’s estate, cl. (2) of O. 21, 
r. 22, will not operate to confer such jurisdiction on the Court. 

In this connection a distinction has been suggested between 
cases where execution is sought by a fresh application filed 
after the death of a judgment-debtor and those where it is 
only sought to continue a pending execution application. 
(Ramanathan Chettiar v. Ramanathan Chettiar2). It is open 
to argument that this distinction is not reconcilable with the 
decision of the Judicial Committee in Raghunath Das v. Sundar 
Das Khetris (See also Smith v. Kailash Chandra Chakra- 
varthy4). But even in Ramanathan Chettiar v. Ramanathan 
Chettiar? the learned Judges recognise the necessity for notice 
to the legal representative when by the death of a sole 
judgment-debtor pending the execution petition his estate will 
otherwise be left unrepresented, The casein Krishna Pershad 
Siugh v. Moti Chand’ was not a case of non-representation 
of the estate of the deceased judgment-debtor. The minor 
sons have been impleaded in the suit itself but they were 
represented by a Court-guardian and not by the father. On 
the transfer of the decree for execution to another court, the 
former Court-guardian could not take steps to protect their 
interests; this is apparently why their Lordships say on p. 646 
‘there was no effective representation of the infant heir’ (see 
also Fani v. Surendra’ and Kuppuswami Aiyangar v. 
Bavaswami Raot). I may also point out that in that case 
the application itself had been filed under S. 311, Civil 

1. (1893) 3 Ch. 146 at 150. 
2. (1928) 30 L.W. 995 at 1002 1004, 1007 
3. (1914) 27 M.L.J. 150; L.R. 41 I.A. 251: LL.R. 42 Cal. 72: (P.C). 
4. (1931) LL.R, 11 Pat, 241. 


5. (1912) ILL.R. 40 Cal, 635: 25 M.L.J. 140. (P.C.). 
6. (1921) 35 C.L.J. 9. 7, (1926) I.L.R. 50 Mad. 357. 
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Procedure Code, and as their Lordships were satisfied as to 
the proof of ‘ substantial injury’ it was unnecessary for them 
‘to consider whether the minor would have been entitled to 
relief independently of S. 311. 

It only remains to deal with the argument based on 
the observations in Malkarjun v. Narharil, and Sheo Prasad 
v. Hira Lal? and elsewhere, as to the necessity of protecting 
bona fide auction purchasers and considerations of conveni- 
ence. In answer to the first, it is sufficient to point out 
that all observations about the right of purchasers have 
expressly or impliedly been made subject to conditions 
relating to the jurisdiction of the Court in respect of the 
decree or sale as the case may be. For instance in Gopal 
Chandar Chatierjee v. Gunamani Dasi8 which the Judicial 
Committee approve of in Raghunath Das v. Sunder Das 
Kheirit the finding of the lower appellate Court was that the 
auction purchaser had acted bona fide but the High Court 
nevertheless held the sale void. In the period anterior to the 
confirmation of the sale, this argument has even less force 
because it is not the principle of law that during this period an 
auction-purchaser has anything like an ‘absolute’ right to 
insist on the sale being confirmed, (cf. Rajah of Kalahasti v. 
Maharajah of Venkatagirié and Tangaturi Jagannatham v. 
Seshagiri Raos. In cases falling under O. 21, r. 90, the fact 
that the auction purchaser may have acted perfectly bona fide 
is no bar to the setting aside of the sale. 

Coming next to considerations of convenience, it is by no 
means clear that they point necessarily or even predominently 
in favour of the course contended for, on behalf of the 
appellant. If it may seem a hardship that a decree-holder or 
auction-purchaser should be frustrated or defeated by the death 
of the judgment-debtor of which they may not sometimes be 
even aware, it is equally possible to conceive of cases where 
the legal representative may not be aware of the pending exe- 
cution proceedings and it will certainly bea serious hardship 
to deny to him the opportunity of taking steps under O. 21, 
1.- (1900) L.R. 27 I.A. 216: LL.R. 25 Bom. 337 at 347: 10 M.L.J. 368 (P.C.). 
: 2. (1889) I.L.R. 12 All. 440 at 446 (F.B.). 

3. (1892) LL.R. 20 Cal. 370. 
4. (1914) 41 I.A. 251: LLLR. 42 Cal. 72: 27 M.L.J. 150 (P.C.). 


5.- (1913) LL.R. 38 Mad. 395: 25 M. L. J. 198. 
6, (1916) 20 M.L.T, 479. 
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rr. 89 and 90, if, as is not unlikely, he should not become 
aware of the sale before the expiry of 30 days from the sale. 
Again, it is not justifiable to assume that once the proclama- 
tion of sale has been settled after notice to the judgment-debtor 
everything necessary to safeguard his interests has been done, ° 
There are provisions in the Code which secure very conside- 
rable practical advantages to the judgment-debtor right down 
to the moment of sale and under some of these, it is for him 
to take the initiative and not merely to oppose an application 
by the decree-holder, for example O. 21, rr. 69 and 83; and 
if the sale is to take place without any legal representative on 
record, these advantages willbe denied to him, where, as in 
the present case, the judgment-debtor is a father who dies 
undivided from his sons, there is an even more serious objec- 
tion to the sale going on without bringing the sons on record. 
The sons may wish to raise a contention that the property 
sought to be sold is ‘joint family property’ and that the decree 
against the father was passed in respect of an illegal or im- 
moral debt. In view of S. 53 Civil Procedure Code these 
questions must be decided by the executing court and they 
cannot be said to fall under O. 21, r. 90. Nor, in view of the 
very wide terms of S. 47 Civil Procedure Code could it be 
maintained that they can be raised and decided in a separate 
suit. 

I am therefore of opinion that the court below was right 
in holding the sale to be void. 


Wadsworth, J.--I agree with my learned brothers Cornish 
and Varadachariar, JJ., and have nothing to add. 


Venkatramana Rao, J—IJ agree. The plaintiff, 6th res- 
pondent herein obtained a money-decree against the first 
defendant, since deceased and in execution thereof attached 
certain immoveable property of his. After the proclamation 
of sale was settled and the order for sale was passed, the first 
defendant died and without impleading his legal representa- 
tives or notice to them the sale was held and the property was 
purchased by the appellant. Is tht sale void or voidable? If 
the Court has no jurisdiction to sell the property under such 
circumstances, it is certainly void. If it has, then it is only 
voidable and the further question arises, is the omission to 
implead the legal representatives or to issue a notice to them a 
material irregularity sufficient by itself to have the sale set 
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aside or must substantial injury be shown? Therefore the 
main question for decision is had the Court jurisdiction to 
sell? 


‘Jurisdiction may be defined to te the power of a Court to hear and 
determine a cause, to adjudicate or exercise any judicial power in relation to 
it. Such jurisdiction naturally divides itself under three broad heads, (viz.,) 
(1) with reference to the subject-matter, (2) the parties, (3) the particular 
question, which calls for decision. A court cannot adjudicate upon a sub- 
ject-matter which does not fall within its province as defined or limited by 
law * * * * As regards jurisdiction in relation to persons, a 
Court canrot act ugen persons, who are rot legally before it, upon one who 
is not a party to the litigation. *  * ™* * As regards jurisdiction in 
regard to the particular questicn which a Court assumed jurisdiction to 
decide, it can pass judgment only upon a matter which has been submitted 
to its determination and which under the statute it has authority to decide”. 
Per Mukherji, J. in Sukh Lal Sheikh v. Tarachand Tat. 

In this case the Court has jurisdiction over the subject- 
matter, namely, the execution of its own decree, but has it 
jurisdiction in relation to the parties? In order to have it, the 
proper parties must be before it, otherwise the Court would 
have no jurisdiction to sell the property of perscns who were 
not parties to the proceedings. Itis contended by Mr. V. V. 
Srinivasa Ayyangar that the decree was properly passed 
against the deceased first defendant and while he was alive, the 
Court had attached the property and taken it under its custody 
and rothing further required to be done and everything 
essential for the Court to have jurisdiction had been complied 
with, in relation to the subject-matter and the parties and the 
question to be decided. According to him the decree has 
established the liability of the deceased; and the estate of the 
first defendant; after his death; is virtually the Judgment-debtor 
and the party before the Court; and the addition of legal repre- 
sentative is not necessary. He relies strongly on the Full 
Bench decision in Sheo Prasad v. Hira Lal?, on Doraisami v. 
Chidambaram8 and Malkarjun v. Narhari4. Before examining 
the soundness of the Allahabad view, which is based on the 
theory of attachment, it is necessary to define exactly the legal 
effect of the death of a defendant in relation to his property. 
One of the recognised modes known to law by which property 
is lost is the death of its owner. 





1. (1905) LL.R. 33 Cal. 68 at 71 (F.B.), 
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3. (1923) ae 47 Mad. 63: 45 M.L.J. 413. 
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As Salmond observes in his “Jurisprudence”. 
“Dead men are no longer persons in the eye of the law They have laid 
down their legal personality with their lives and are now destitute of rights 
as they are free from liabilities * * * *, They do not even re- 


main owners of their property until their successors enter upon the inheri- 
tance”. ` 


As explained by Ranade, J,, in Erava v. Siddaramappal. 


“The so-called estate of a deceased person is a very convenient legal 
fiction, but, as a matter of fact, there is in Hindu Law at least no such 
objective reality as the estate of a deceased person. At the moment of 
Nagappa's death, the property owned by him ceased to be his, and became 
the property of his heirs subject, of course, to the liabilities and obligations 
created by him”. 


The expression ‘the estate of the judgment-debtor’ is used 
in the several sections of the Civil Procedure Code, to indicate 
the quantum of liability and to signify that the legal repre- 
sentative is to pay from and out of the estate which was of the 
deceased and devolved on him in contrast to what was already, 
owned by him. That it is the legal representative that becomes 
in fact liable will be clear if the theory on which this liability. 
is fastened is understood. The notion of the continuance of 
the existence of the ancestor in the heir is largely involved in 
the conception of succession and by the resort to this fiction, 
the rights and obligations which were attached to his person 
were deemed to continue, so much so that the heir was even 
held liable personally for the debts of the deceased but now the 
law has modified it and limited the liability to the extent of 
the estate which he has in-herited and he is.rendered liable 
personally only if he is unable to prove that he duly applied the 
property he got. As Salmond says: 


“The rights which a dead man thus leaves behind him vest in a repre- 
sentative. They pass to some persons when the dead man or the law on his 
behalf has appointed to represent him in the world of the living. The repre- 
sentative bears the persona of the deceased and therefore has vested in him 
all the inheritable rights and has imposed upon him all the inheritable liabili- 
ties of the deceased. Inheritance in some sort isa legal and fictitious con- 
tinuation of the personality of the dead man, for the representative is in 
some sort identified by the law with the person whom he represents”. 


Therefore as soon as a man dies, he disappears from the 
record and there is no party over whom the Court can exercise 
jurisdiction and it loses jurisdiction in one of its essentials 
(Vide Shephard in Re: Atkins v. Shephard2. No decree can be 
passed without bringing his representative on the record. 





1. (1895) I.L.R. 21 Bom. 424 at 453. 
2. (1889) 43 Ch. D. 131 at 135and 137. 
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After he is so brought he becomes the defendant. Similarly 
after the decree he becomes the judgment-debtor. If there is 
no attachment of his property, even Sir Jobn Edge in Madho 
.Pershad v. Kesho Pershad\ concedes that any execution had 
without the legal representative on record is ineffectual. Indeed 
he observes, 

“There is quite sufficient irregularity in the execution of decrees in this 
country without our introducing the novel system that a decree can be exe- 
cuted against the estate of a deceased judgment-debtor and without any 
notice to the representative and without any one to protect the property being 
brought upon the record”. 

It is not possible to understand how the attachment should 
make any difference and how the property can be protected 
without the representative being on the record if there is an 
attachment. As observed by Boddam, J. in Groves v. Admin- 
strator General of Madras?. 


“The fact that property attached is in the custody of the Jaw does not 
west the property in the Court. The attachment does not effect the legal 
devolution of the property; it only gives at the best the custody of the pro- 
perty, without affecting the right to the property, to the Court”, 


If the correct juristic principle is that the dead man is no 
person in the eye of the law and on the death of a judgment- 
debtor, the liability of paying his debts devolves on his legal 
representative whether on decree or otherwise, the Court 
cannot regain the jurisdiction which it has lost till the repre- 
sentative is impleaded and made the judgment-debtor and the 
‘property which became his cannot be sold and no right thereto 
would pass to the execution purchaser. 

That it is obligatory to implead the legal representative is 
clear from the various enactments relating to civil procedure 
passed from time to time by the Legislature. The provisions 
of Act VIII of 1859 relating to this were Ss. 210 and 211 and 
203. S.210 corresponded to S. 234 of Act XIV of 1882 and 
S. 50 of Act V of 1908 and Ss. 211 and 203 to S. 51 of Act V 
of 1908. S. 210 is in these terms: 


“If any person against whoma decree has been made shall die before 
execution has been fully had thereon, application for execution thereof may 
be made against the legal representative or the estate of the persons so dying 
as aforesaid and if the Court shall think proper to grant such application, the 
decree may be executed accordingly”. 

This section was interpreted to mean that the property of 


the deceased in the hands of a person other than the legal re- 
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presentative, can be proceeded against, making him a party and. 
to that extent a representative of the estate. But no executiom 
can issue against the estate without somebody being on the 
record, representing the estate. In Lekhraj Roy v. Echarem. 
Misser! Mcpherson J. observes the following :— 

“The present application is defective and wholly bad . . =. .Itis 
made generally against the estate of the deceased Echaram Misser. . 
We are quite clear that no execution can issue till some ‘one is placed on the- 
record, as representing the estate. S. 210 of Act VIII speaks of execution: 
against the estate ; but that does not in our opinion mean the estate indepen- 
dent of some person who is. for some season or another, legally liableto œ 
greater or less extent as representing the deceased person wider the. decree. 
We know of no precedent for the issue of execution against the estate of a 
dead man when there is no one on record who represents him”, 

To a similar effect is the case reported in Amirunnissa: 

Khatoon v. Meer Mozufer Hussein Chowdhry? and foot note: 
on page 69 of 12 Beng. L. R. 


S. 234 of Act X of 1877 and Act XIV of 1882 replaced 
S. 210 of Act XIV of 1859. S. 234 was in these terms: 


“If a judgment-debtor dies before the decree has been fully executed,. 
the holder of the decree may apply to the Court which passed it to execute 
the same against the legal representative of the deceased”. : 


Farren, C.J. described the effect of Ss. 234 and 248 thus, 
in Eravav. Sidramappa. 

“S- 248 of the Code places a decree where a year had elapsed since the 
last preceding in execution and a decree in cases where the judgment-debtor: 
“has died upon tbe same footing. A duty is imposed on the Court to give the 
requisite notice before execution issues in either case. The procedure to: 
be adopted in the case of the death of the judgment-debtor where the exe- 
cution is sought against his property is laid down in S. 234 of the Code. To 
my mind it appears to be the only way in which the decree can be enforced. 
The Code of 1859 provided (S. 210) that an application for execution could 
be made against the ‘estate’ of a person dying after decree against him, but 
no such provision is to be found in the present Code”. 

The position is made perfectly clear by their Lordships of 
the Privy Council in Raghunatha Das v. Sunder Das Khetri® 
where after an order for sale, the judgment-debtor became in- 
solvent, their Lordships assume that notice under 5. 248 should 
go to 'the Official Assignee and on that basis make the follow- 
ing observations: 


“As laid down in Gopala Chandra Chatterjee v. Gunamani Dasi? a notice, 
under S. 248 of the Code is necessary in order that the Court should obtain. 





i L 7WR 52 i 
2. (1873) 12 Beng. L. R. 65at 68. 3. (1895) LL.R. 21 Bom. 424. 
4, (1914) 41 L.A. 251: LL.R. 42 Cal. 72: 27 M.LJ. 150 (P.C). 
5. (1892) LL.R. 20 Cal. 370. 
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jurisdiction (the italics are mine) io sell property by way of execution against 
the legal re-presentative of a judgment-debtor”. 


This case is an authority for two propositions: (1) 
Whatever the stage of execution, whenever a judgment-debtor 
dies, the presence of a legal representative is necessary before 
further proceedings can be had. (2) Itis a case of jurisdic- 
tion and not a case of mere irregularity because there would be 
no party on the record until the legal representative is 
impleaded. 

The Madras High Court before the passing of the Act V 
of 1908, has consistently taken the view, differing from the 
Allahabad decision, that if the judgment-debtor dies before 
the decree has been fully executed, it is obligatory on the exe- 
cuting creditor to apply for execution against the legal 
representative (see Groves v. Administrator General of 
Madrasi). The legislature has accepted the Madras view and 
amended the Section by sub-stituting ‘fully satisfied’ for ‘fully 
executed’. 

The Code contemplates the necessity of a judgment-debtor 
being a party to sale proceedings. The provisions of the Code 
show that even after decree the law gives the debtor many rea- 
sonable facilities for saving the property from sale and if a 
sale has become inevitable the law further enables him under 
proper restrictions to complain of irregularity in connection 
with it. How could the interest of a judgment-debtor, if he be 
dead, be effectively protected in execution if he is to go on 
without being represented therein ?. 

Mr. V.V. Srinivasa Iyengar contended that under S. 50, 
if it is only necessary for him to apply for execution, the 
decree-holder should do so and after the order for sale there 
would be no necessity for him to apply for execution and O. 21, 
r: 22 applies only when the execution proceedings are initiated, 
Doraiswami v. Chidambaram Pillai2. This contention gives the 
go.by to the word “fully satisfied”. When the judgment-debtor 
dies, there is no one who could be said to be a party. Hence the 
necessity for the application and after the application is made, 
the Court is bound to issue notice under O. 21, r. 22. In a 
pending execution proceeding, there is no necessity to make a 
fresh execution application but the execution will be continued 








1. (1898) I.L.R. 22 Mad. 119 at 125. 
2. (1923) 1.L.R. 47 Mad. 63: 45 M.L.J. 413. 
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‘from the stage where it was when the judgment-debtor died. 
Mr. V. V. Srinivasa Aiyangar strongly relied on Malkarjun v. 
Narhari? for the position that the omission to bring on record 
the legal representative is only an irregularity and does not 
affect the jurisdiction of the Court and that this is the correct 
position is strengthened according to him by the legislature 
enacting cl, (2) of O. 21, r. 22. As the Privy Council have 
themselves explained the scope of this section in Raghunath 
Das v. Sundar Das Khetri? it is not a case of no representation 
but it is a case of wrong representation. If there is a wrong 
representation or a defective representation as in Krishna 
Pershad v. Motichand8 or Ramanathan Chetty v. Ramanathan 
Chetty4, the legal representatives on the record being minors or 
insane—cf. Narayana Kothan v. Kalyanasundaram Pillai6 and 
not represented by proper guardian or no guardian there is no 
want of jurisdiction in such cases but it will be a case of 
irregularity or even ‘material irregularity’ sufficient in itself to 
invalidate the sale. The argument based on O. 21, r. 22 may 
be briefly dealt with. It may be legitimate to contend that if 
there is a judgment-debtor on the record, there is always 
jurisdiction to sell and omission to issue a notice would not 
take away jurisdiction and O. 21, r. 22, cl. (2) is intended to 
apply to cases coming under cl. (a), but the legislature has 
clubbed both (a) and (b) of cl. (1) together and the issue of 
a notice is made mandatory. What the legislature contem- 
plates is there must be an application under S. 50 to execute 
the decree against the legal representative and once that it is 
made, both cls. (a) and (b) of O. 21, r. 22, stand on the 
same footing and in both the cases if the conditions mentioned 
incl. (2) are satisfied, the legislature can dispense with the 
notice. As pointed out in Rajagopala Aiyar v. Ramanuja- 
charis. “the only effect of the sub-section is to give the 
Court jurisdiction in certain cases in which without it the 
Court would have none”, 

The true legal position is correctly summed up in Rama- 


nathan Chetty v. Ramanathan Chetty4: 
“ An initial notice under r. 22 when issued does sufficiently, for the pur- 
poses of the law, bring into Court the estate against which execution is being 


1. (1900) L.R. 27 LA. 216: LL.R. 25 Bom. 337: 10 M.L.J. 368 (P.C.). 
2. (1914) L.R. 41 1A. 251; LL.R.42 Cal. 72: ae RVs hs C). 
3. (1912) I.L.R. 40 Cal. 635. 4, (192 a L.W 

5. (1895) I.L.R. 19 Mad. 2 
6. (1923) LL.R, 47 Mad. 288 at 302: 46 SEL. 104 (F.B.) 
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enforced and sufficiently retains it there, unless the result of the death of the 
party to whom notice was originally issued is to leave no one atall on the 
record to represent the estate and thus to ‘effect the disappearance of the 
estate from the jurisdiction of the Court”. 


So: 
“ the only thing sold was the right of a dead man which passes no pro- 
perty. . . . . . the rights of the dead man being at the time of the sale 
in his legal representatives and their rights were not sold or in any way 


affected because they.were not on the record.” Groves v. Administrator- 
‘General of Madras! 


The sale in this case is therefore void. Even if it is not 
void, the omission to implead the legal representatives is a 
material irregularity sufficient by itself to invalidate the sale 


without any further proof of substantial injury. See Mal- 
karjun v. Narhari®. 


Mr. Srinivasa Aiyangar next contended that a bona fide 
purchaser at an execution sale ought not to be affected by the 
irregularities in the Court proceedings and relied on the Privy 
Council decision in Rewa Mahtan v. Ramkishen Singh3. Their 
Lordships therein observe “if the Court has jurisdiction, a 
purchaser is no more bound to inquire into the correctness of 
an order for execution”. Therefore the question is one of juris- 
diction and not bona fides. If there is no jurisdiction, no 
amount of bona fides can confer title onan executing purchaser. 


The decision in Doraswami v. Chidambaram Pillai4 is 
vitiated by certain wrong assumptions. The learned Judges 
observe “It may not be accurate to speak of a dead man as 
owning property; it is well understood that in law there are 
estates of deceased persons”. It has been already shown that 
this conception is wrong and why the expression “the estate 
of a deceased person” is used by the legislature. Another 
assumption is “when the law only prescribes the issue of a 
notice to them at the commencement of the execution proceed- 
ings, they cannot claim asa matter of right, to have a fresh 
notice if their representation of the deceased’s estate commen- 
ces during the progress of the carrying out of the processes of 
the Court”. This is again based on a misreading of S. 50 and 
O. 21,1. 22.” Their Lordships again proceed on a misunder- 


1, (1898) I.L.R. 22 Mad. 119 at 125. 
2. (1900) L.R. 27 L.A. 216; 1.L.R. 25 Bom. 337: 10 M.L.J. 368 (P.C.). 
3. (1886) L.R, 13 L.A, 105: LL.R. 14 Cal. 18, 24and 25 (P.C.). 
4, (1923) LL.R. 47 Mad. 63:45 M.L.J. 413. 
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standing of the scope of the decision in Malikarjun v. Narharit. 
and Gopal Chunder Chatterjee v. Gunamani Dasi?, 

I am therefore of opinion that Raghunathasami Aiyangar 
v. Gopaul Rao’ and Kampineni Rajayya v. Kalapatapu Anna- 
purnamma’ have been correctly decided and the sale in this. 
case is void and the appeal fails and should be dismissed with 
costs. 

Lakshmana Rao, J.—This is an appeal by the auction- 
purchaser and the question for determination is whether the 
lower Court was right in holding that the sale was void. 


The sale was held in execution of a simple money decree 
obtained by the sixth respondent against the undivided father 
of respondents 1 to 5 and it is common ground that the: 
judgment-debtor against whom the decree was being executed 
died after the order for sale but before the actual sale. The 
legal representatives were not impleaded though the demise of 
the judgment-debtor was brought to the notice of the decree- 
holder and Court, and the sale was held with none on record 
to represent the estate. The appellant became the purchaser 
and the application out of which this appeal arises was filed by 
respondents 1 to 5 to avoid the sale on among other grounds. 
that it was void. The lower Court upheld their contention 
that the sale was void and hence this appeal. 

There was under the previous Code of Civil Procedure a 
conflict as to whether the legal representative, should be implea- 
ded if the judgment-debtor dies after attachment of his. 
properties, but the conflict was set at rest by the present Code 
by substiting the word ‘satisfied’ for the word ‘executed’ in 
S. 50 and legislative sanction was accorded to the Madras. 
view that until the sale is actually held the decree cannot be 
said to be fully executed, and if the judgment-debtor dies. 
before sale and further execution is needed, his legal represen- 
tative ought to be brought on record. It is therefore futile to. 
contend that once the order for sale is passed, the legal 
representative need not be impleaded, and the real question is 
whether the failure to implead the legal representative renders. 
the sale void or voidable. It is well settled that attachment 
does not create any interest in or charge over the property, nor 








1. (1900) L.R. 27 L.A. 216: LL.R. 25 Bom. 337: 10 M.L.J. 368 (P. C.). 
2. (1892) I.L.R. 20 Cal, 370. 3. (1921) 41 M.L.J. 547. 
4. (1925) 50- M.L.J. 662. 
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do Ss. 50, 52 and 53 which relate to execution against the legal 
representative and liability of ancestral property prevent or post- 
pone the vesting of the property in the legal representative. They 
merely define the liability of the legal representative and the 
property in his hands, and in spite of the order for sale the 
the legal representative can in certain cases challenge the right 
of the decree-holder to proceed against the property. A 
separate suit in respect of that matter will be barred under S. 47 
and it would be wrong to allow the sale to proceed until proper 
steps are taken to bring the legal representative before Court 
and obtain an order binding on him. The property vests in 
him on the death of the judgment-debtor and unless further 
proceedings are to be dropped there is no option left to the 
decree-holder but to follow thé procedure laid down in S. 50, 
namely, to execute the decree against the legal representative. 
‘This can be done either by an independent application or by 
impleading the legal representative in the pending execution 
petition, but as pointed out in Gopal Chunder Chatterjee v. 
Gunamoni Dasit which was approved by the Privy Council in 
Raghunath Das v. Sunder Das Khetri2 a notice under S. 248 
of the old Code corresponding to O. 21, r. 22 of the present 
Code, is necessary in order that the Court should obtain 
jurisdiction to sell property by way of execution as against the 
legal representative of a deceased judgment-debtor. Cl. 2, of 
©. 21, r. 22, which under certain circumstances empowers the 
Court to issue any process in execution without issuing the 
prescribed notice, assumes the presence on record of some 
person against whom the process is to be issued and as observed 
in Rajagopala Aiyar v. Ramanujachariar8 the only effect of 
this clause is to give the Court jurisdiction in certain cases 
which without it the Court would havenone, The decision in 
Malkarjun v. Narhari4 wherein a wrong person was impleaded 
but held to be the true heir, has no bearing and the sale in the 
this case must be held to be void. That was the view of this 
‘Court from the earliest times and the decision in Doraswami 
v, Chidambaram Pillai’ which took the opposite view was 
disapproved by the Full Bench soon after in Rajagopala Aiyar 





1. (1892) I.L.R. 20 Cal. 370. 2. (1914) I.L.R. 42 Cal. 72 (P.C.). 
3. (1923) I.L.R. 47 Mad. 288 at 302: 46 M.L.J. 104 (F.B.). 
4. (1900) 1.L.R. 25 Bom. 337 (P.C.). 
5. (1923) LL.R. 47 Mad. 63: 45 M.L.J. 413. 
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Ramanujachariar!l. The decision of the lower Court is 
therefore right and the appeal must be dismissed with costs. 


B. V. V. — Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.) 
PRESENT :—LORD MAUGHAM, Sir Joan WALLIis AND SIR 

GEORGE RANKIN. 2 
The Gujrat Ginning and Manufacturing 

Company Limited, Ahmedabad .. Appellants* 

U. . 

Moti Lal Hirabhai Spinning and Manufac- 

turing Company, Limited, Ahmedabad .. Respondents. 

License—Implied--Conduct—“ Acting upon the license” —Revocable— 
Equitable doctrine—Conduct of parties—Plain implication—Contract—Onus 
of establishing equity—Indian Easements Act (V of 1882), Ss. 52, 54, 60 (b),. 
62—Legal effect of proved facts—Question of law. 

Section 60 of the Indian Easements Act isnot dealing with the effect of 
an express contract between the parties, but with the consequences to follow 
from a certain conduct on the part of the licensee, which if done on the land’ 
of the licensor might well give the licensee rights against him. 

The words “acting upon the license” mean acting upon a right granted to. 
do upon the land of the grantor something which would be unlawful in the 
absence of such right. A man does not “act upona license” if he does works. 
and incurs expense upon his own property. Works done by the licensee on 
his own land may be done without the knowledge of the licensor, and it would. 
be impossible to hold that the alleged licensor’s land was bound in perpetuity 


(subject to S. 62) as the result of somè works done by the alleged licensee on. 
his own property, of which the former was unaware. 





Questions as to the proper legal effect of proved facts are questions of 
law for second appeal. 

The appellants and respondents are Cotton Mill Coys. owning adjoining 
properties. The property of the appellant Co. adjoins the B. B. & C. I. Ry. 
and lies between the land of the respondent Co. and the Railways. The: 
business of all three companies was in fact managed by the same firm of 
managing agents from before 1903 until 1922. In 1903 the agency firm, as agents. 
for the appellants, applied for a railway siding “for our mill as well as. . 
the Motilal Hirabhai Mill (the respondents) under our management”. The: 
appellants by their managing agents accepted the terms of the memorandum. 
issued by the B. B. & C. I. Ry. Co., for the construction of sidings for the use- 
of the mills. The appellants, having constructed the siding on the lands of both 
companies, took no steps until 1913 to recover any part of the initial cost of 
the siding from the respondents; in that year Rs. 7,410 was debited in the. 
appellants’ books to the respondents as the respondents’ quota of the 
expenses in respect of the siding. The respondents’ have in fact been debited,. 
not only with the cost of construction on their own land, but also with the 


4. (1928) 30 L.W. 995 at-1004. 
* P. C. Appeal No. 56 of 1934. . +... 6th December, 1935. 
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cost of construction of a part of the siding on the appellants’ land, close to 
the boundary of the respondents. The appellant's gave notice to the respon- 
dents terminating their user of the siding upon the appellants’ land, and upon 
the expiry of that notice, the appellants refused to permit the respondents’ 
wagons to pass over the appellants’ land and tore up a certain portion of the 
rails at a point on the appellants’ land. Thereupon the respondents brought 
a suit against the appellants for an injunction restraining the appellants from 
interfering with the respondents’ use of the siding. 

(1) Held, that S. 60 (b) of the Indian Easements Act does not avail the 
respondents because there was no “acting upon the license” in the execution 
of works by them; 

(2) If the respondents’ claim is on the footing’ ofa license within the 
meaning of S. 52 that license was revocable under S. 62, and it has been in 
fact revoked ; 


(3) The respondents, to succeed in establishing any equity against the 
appellants, must be in a position to establish that the conduct of the appel- 
lants at any time between 1903 and 1923 has been sufficient to justify the 
legal inference that they had by plain implication contracted that the license 
or way-leave to use the rails on the appellants’ land would be perpetual. 
: Lala Bem Ram v. The King, (1899) L.R. 26 I.A. 58: 1.L.R. 21 All. 496 (P.C.) 
and Canadian Pacific Railway Company v. The King, (1931) A.C. 414 at 436, 
applied. The reference to a contract in this principle does not mean that 
real consensus of mind between the parties must be inferred to have existed, 
but that the conduct of the parties has been such that equity will presume the 
existence of such a contract as a matter of plain implication. 

(4) no agreement can have been come to in fact, and no agreement can 
be inferred as a matter of implication under which the license or way-leave 
was to be perpetual, 


(5) the onus of establishing any equity against the appellants is clearly 
on the respondents. 


Appeal allowed. Action dismissed. Judgment of High Court (Marten, 
C. J. and Murphy, J.), reversed. 

Appeal decree against the Decree and Judgment of the 
Bombay High Court (Marten, C.J. and Murphy, J.) affirming 
the decision of the Subordinate Judge at Ahmedabad. 
Reported in 53 Bom. p. 792. 


November, 11,12. W. H. Upjohn, K.C.and J. M. Parikh 
for appellant-—-No easement, license, or agreement was in fact 
granted or made by the appellant, or by any manager or agent 
acting or having authority to act on its behalf. No implication of 
any grant or license or agreement can be or ought to be made 
having regard to (a) the fact that the same person was manager 
and purported to act as agent of both companies, (b) the terms of 
the agreement between the appellants and the Railway Company 
and the obligations upon and position of the appellants thereunder ; 
(c) the nature and character of the property, interests, obligations, 
and position of the appellants in respect of the siding. The 
respondents have not executed or made any works or constructions 
or made or incurred any expenditure in respect of the siding in 
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question or upon the faith of the alleged easement, license or 
agreement. The acts of the common agent in allowing the respon- 
dents to use the siding within the premises of the appellants were 
for there own convenience and benefit. The respondents never 
hada license within the meaning of the termi in the Indian Ease- 
ments Act, but if the respondents are forced to make their claim 
on the footing of a license, that license was revocable under S, 62, 
and it has in fact been revoked. In the absence of a properly 
proved agreement complete as to all necessary terms, the appel- 
lants, have parted with no rights whatever. The respondents 
must either prove a contract or fail, There can be no suggestion 
of estoppel. Lala Beni Ram v. The ne and Canadian Pacific 
Railway Company v. The King2 

Nov., 12, 14. Gavin T, Simonds, K. C. and Sir T. J. 
Strangman for respondents——The proper inplication from the 
facts is that the appellants granted to the respondents a license, to 
use the siding from the respondents’ property, S. 54. Such, 
license was irrevocable under S.60 (b), the plaintiff having 
executed a work of a permanent character and incurred expenses 
in the execution thereof. The facts entitle the respondents to the 
benefit of the equitable doctrine of Ramsden v., Dyson8, Plimmer 
v. Mayor of Wellington’ and Municipal Corporation of Bombay 
Secretary of States, 

W.H. Upjohn, K. C. in reply.—The facts of the case do not 
justify any inference of an expectation of a permanent license en- 
couraged in such a way as to create an estoppel. Canadian Pacific 
Railway Campany v. The King? 

6th December, 1935. Their Lordships’ judgment was 
delivered by 

Lorp Maucuam.—The appellant company—the Gujrat 
Ginning and Manufacturing Co., Ltd.—appeal from an injunc- 
tion granted by the District Judge at Ahmedabad and affirmed 
by the High Court of Bombay restraining them from interfering 
with the passage of railway wagons between the respondents’ 
land and the line of the Bombay, Baroda and Central India 
Railway upon railway lines laid down in the appellants’ 
premises. Part of the order complained of requires the 
appellants to replace certain rails which they had taken up. 
The suit was brought by the Motilal Hirabhai Spinning, 
Weaving and Manufacturing Company, Limited (the respon- 








1, (1899) L.R. 26 LA. 58: LL.R. 21 All. 496 (P.C.). 
2. (1931) A.C. 414 at 430. 3, (1866) L.R. 1 H.L. 129. 
4, (1884) 9 App. Cas. 699. 5. (1904) 1.L.R. 29 Bom. 580. 
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dents) in the Court of the Subordinate Judge at Ahmedabad 
on the 29th June, 1923. The Trial Judge had dismissed the 
suit. 


A third company, the Gujrat Spinning and Weaving 
Company, Limited, has to be referred to and as its name is 
very similar to the name of the appellants, it will be referred 
to in this judgment as the “third company”. The three 
companies just mentioned appear all to have been engaged in 
cotton manufacture, but it is not possible to form an opinion 
whether, and if so how far, they were rivals in business, or 
were in the habit of assisting one another, or were independent 
altogether. 


In 1903 the three companies had for a long time been 
managed by the same firm of managing agents and from before 
that year until his death in 1913 the individual who in fact 
managed the affairs of all three companies was one Mansukh- 
bhai. On his death in that year leaving an infant son, the 
business of all three companies was in fact managed by his 
brother and partner Jamnabhai until 1922, when Jamnabhai 
retired. Different agents were then appointed for the respon- 
dents and for the appellants and in 1923 the present suit and 
another suit to be hereafter mentioned were brought by the 
respondents. 


The railway siding which is the subject matter of the 
dispute was applied for in 1903. It appears to have been com- 
pleted and to have-been brought into use about 1909, It 
continued to be used by all three companies until after 1922. 
From exhibit 30, a plan of the siding which has been put.in 
evidence, it appears that at a point marked “L” on the plan, 
where the line of the Bombay Baroda and Central Indian 
Railway runs north from Ahmedabad station to Sabarmati, is 
the entrance into the siding. This is upon the land of the 
appellants and on the appellants’ land the rails run towards the 
south to a turn-table at a point marked “E”. They then run 
to the west past a point marked “A” toa point marked « X ” 
where they cross the eastern-western boundary between plot 
209 belonging to the appellants and plot 210 belonging to the 
respondents. They continue to the west beyond “X” to a point 
named “B” on the plaintiff company’s land. Between “A” 
and “X” already mentioned the lines, though on the land of the 
appellants, are very near to the boundary. As originally 

25 
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constructed the siding had another branch, running southwards 
from “E” to a point marked “G” near to the eastern boundary 
of the appellants’ land. From “G” this branch of the siding 
went westwards as far as “H” on the land of the appellants 
and beyond “H” to “D” on the land of the respondents. At 
present, however, there is no dispute about this portion “G”, 
“H”, “D”. The present dispute relates to the lines indicated 
by the letters “L”, “E”, “X”, the question being whether the 
respondents have in some and what sense a right of passage 
for their wagons over “L”, “E”, “A” on the appellants’ land. 


In 1903 the original application for a siding was by letters 
dated 15th October and 2nd November, 1903. Both letters 
are written in the name of Jamnabhai Mansukhbhai, the 
agency firm, as agents for the appellants, whose name is at the 
head of the letters; and in both the railway company is asked 
to give a siding “for our mill as well as the Gujrat Spinning 
and the Motilal Hirabhai Mill under our management”. The 
Bombay Baroda and Central India Railway Company in June, 
1904, issued a memorandum or terms for the construction of 
sidings for the use of mills or other industries. This provided 
that the ordinary maintenance would be done by the railway 
“at the expense of the users of the siding” and that on the 
completion of the work to formation level all permanent way 
material would be provided, laid and maintained by the rail- 
way. The users were to pay to the railway 6 per cent. per 
annum on the cost of all works except maintenance. In the 
event of the traffic being insufficient the railway company were 
to have the right to remove the permanent way materials © 
unless the users should elect to pay extra. The siding was not 
to be used for any traffic other than that of the mill or indus- 
try for which it was originally provided. There is a further 
provision that :-— 

“11. The Bombay Baroda and Central India Railway shall have the 
right to construct or allow to be constructed under similar terms any exten- 


sion of the siding and to work traffic over the siding to or from the extension 
for which extension a separate agreement with the railway company shall be 


entered into by the new applicants.” 

. There isa provision that the users of the siding were to 
provide a weigh bridge and quarters for a weigh clerk and all 
labour necessary for weighing. The weigh clerk was to be a 
railway servant paid by the railway. As regards the responsi- 


bility for management, Cl. 14 provided — 
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“14. The users of all sidings constructed under these terms will have 


to provide for and bear costs of all operations within the sidings, except such 
shuntings by locomotives as the railway may undertake. They must see that 
railway rules and regulations for the working of such sidings are strictly 
attended to by their employees and they will be held responsible for any 
accidents or loss or damage that may ensure, on neglect or disobedience of 
these rules by their employees. -Jt will be the duty of the users of the 


sidings to obtain all such rules and to see that their employees are senat 


with them. 
“ Further the users of the sidings shall be solely responsible for all 


damage done by their employees to railway wagons and railway property of, 


any description, while in use on the sidings.” 

The appellants by their. managing aan on the Ist 
November, 1904, accepted the terms of this memorandum. By 
letter dated 15th February, 1905, the appellants were asked by 
the railway to do the earth work for the length of sidings. 
This involved the preparation of the ground inside the press 
compound, that is in and out between the various mill offices 
and buildings. In May, 1905, it was agreed by the appellants 
that the railway company, whose line was lower than the 
appellants’ land, should grade the siding inside the railway 
boundary on condition that if at any time it should be found 
necessary, the railway could call upon the appellants to reduce 
the level of its land. On the 6th September, 1911, the traffic 
superintendent wrote to the appellants to say that he understood 
that goods would be allotted to five mills giving the names of 
the three companies already mentioned and two others of 
which nothing further is heard. He went on to give instruc- 
tions for the management and control of the traffic upon the 
siding. The appellants were to send to the station master at 
Ahmedabad a requisition’ showing the number. of wagons 
required on the following day. When empty wagons were 


supplied a checker was to accompany them to see to the loading. 


and sealing of the wagons. When loaded wagons got to the 
station at Ahmedabad they were to be weighed at the weigh 
bridge and a railway receipt made out and given to a represen- 
tative of the appellants who should call for it before 5 o’clock 
P.M. on the day of loading. The appellants were to undertake 
the loading and sealing of the wagons and were to bear the 
salary of the checker, namely, Rs. 20 per mensem. These 
letters disclose the method by which the railway siding was 
controlled and managed by the appellants until 1922. 


The appellants having, on the lands of all three companies, 


constructed the siding, save and in so far as this work was not 
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done by the Bombay Baroda and Central India Railway 
Company itself, took no steps until 1913 to recover any part 
of the initial cost of the siding from the other companies: nor 
is there prior to that year any note or memorandum or other 
evidence of any agreement as to the contributions to be made 
by the respondents or the third company. In that year, 
however, asum of Rs. 7,410 was debited in the appellants’ 
books to the respondents as the respondents’ quota of the 
expenses in respect of the siding. This charge included 
Rs. 1,916 for labour charges in respect of tie respondents’ 
goods, Rs. 1,428 for interest and a sum of Rs. 4,065 parti- 
cularised thus :— 


“In respect of rails 1,444 feet that were laid, calcula- 
ted at the rate of Rs. 2—13—4 per foot.” 

The appellants debited themselves with Rs. 16,535 in 
respect of 5,874 feet of rails at the same rate. It now appears 
that 1,444 feet, which is the basis of the charge to the respon- 
dents, is the addition of 1,052 feet being the length of the rails 
from point “A” to point “B” onthe plan, and 392 feet the 
length of the rails from “H” to “D”. The respondents are 
thus in a position to say that they have in fact been debited not 
only with the cost of construction between “X” to “B” on 
their own land, but also with the cost of construction between 
“A” and “X” a part of the siding which is on the appellants’ 
land, though close to the boundary of the respondents. 


There is in evidence a-letter dated 25th September, 1913, 
whereby the appellants write to the respondents explaining 
this charge of Rs. 7,410 and saying ‘Please credit to our 
account as of the Ist July, 1913”. The respondents in their 
own account book comply with this request, entering the 
following explanation :— 

© “In the year 1906 ‘Siding’ was taken upon in our mills, Rs. 33,648 being 
the total amount in respect thereof as well as the coolie charges for goods 
that arrived by railway, were carried forward as claimable under the siding 
account at your place up to the date 30th June, 1913. The following amount 
out of it came to our share. Received a bill in respect thereof from you on 
the date the 25th September, 1913. This amount is credited on the strength 
of it.” , 

As regards the initial capital expenditure incurred by the 
railway itself, this appears to have amounted to Rs. 5,364-8-0 
and an annual payment was due to it of (a) interest at 6 per 


cent. upon this outlay and (b) maintenance charges fixed at the 
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average annual rate of Rs. 89-4-0. In 1915 we find the railway 
charging the appellants a proportion of these amounts calcula- 
ted upon the ratio between the number of wagons used by the 
appellants and the total number of wagons used by the 
“Rajnagar siding” and the “Gujrat siding”. The evidence to 
identify the name “Rajnagar” with the respondent company’s 
mill is not plain, but the respondent company cannot and do 
not claim to show that they have become liable to the railway 
` for any future sums in respect of interest or maintenance 
charges independently of user of the siding by the respondents. 

When in 1923 the respondents and the appellants came 
under the management of different persons the position was 
not only that the appellants were exercising the active manage- 
ment and control of the siding and thus regulating the traffic 
of all three companies, but the appellants were using a number 
of godowns on plot 210, part of the respondents’ land near. its 
eastern boundary. The respondents purported to put an end 
to the permission under which the appellants were storing 
certain materials on this portion of plot 210 and required the 
appellants to give them possession of the godowns which the 
appellants had built. This gave rise to a suit between the 
parties brought by the present respondents on the 20th 
February, 1923, which was dealt with on appeal by the High 
Court at Bombay shortly before it dealt with the present suit. 
This other case is reported as Gujrat Ginning and Manufactur- 
ing Company, Limited v. Motilal Hirabhai Spinning and 
Manufacturing Company, Limited!. The plaintiffs’ case in 
that suit was to the effect that the two companies, while in the 
hands of the same manager, were using each others things, 
articles, buildings and land, because of the friendly relations 
existing between them as neighbours. Accordingly that no 
right arose to either party out of such user and it could be 
stopped at any time. This view so far as regards that part of 
plot 210 on which the godowns were situate did not prevail in 
the end. The High Court found that there was an irrevocable 
license either under S. 54 of the Indian Easements Act, 1882, 
or on the principle laid down in Ramsden v. Dyson?. In the 
result the defendants accepted a lease upon terms which inclu- 
ded the payment of a rent. 

The appellants’ retort to the demand that they should 
evacuate plot 210 was to give notice to the respondents 
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terminating their user of the siding upon the appellants’ land. 
Three months’ notice was given to the respondents by letter 
dated 8th March, 1923, and upon the expiry of the three 
months the appellants refused to permit the respondents’ 
wagons to pass over the appellants’ land and tore up a certain 
portion of the rails at a point on the appellants’ land. Hence 
the present suit. l 

In the Trial Court the suit was dismissed upon the ground 


that the respondents had laid their case as a case of co-owner- 


ship in the siding, and that effect could not be given to any 
other form of claim. On appeal to the District Judge an 
attempt was made to amend the plaint in the manner now to 
be stated, but it does not appear that this was formally 
permitted :-— 


“Para, 11-A. The plaintiff company claims to bea co-owner of the 
siding, but if for any reason their co-ownership of the whole siding is not 
held proved thenin the alternative the plaintiff company submits that the 
original application for the railway siding having been made for the use of the 
three mill companies and the siding having been granted by the railway com- 
pany for the three mill companies and the management of the three companies 
having been at that time and for several years thereafter in the hands of the 
late Seth Mansukhbhai Bhagubhai the senior partner in the firm of agents of 
the three companies and the defendant company having demanded and 
received from the plaintiff company their share of the cost of the siding, 
there was an implied grant of the use of the portion of siding passing through 
defendant’s land and the defendant is now estopped from contesting the 
grant or stopping the use of this portion of the siding by the plaintiff in view 
of the fact that the plaintiff company has spent a large amount of money in 
the construction and maintenance of the portion of the siding on their own 
land, which portion has been allowed to be used by the defendant company 
to take their cloth, etc., to the cloth godown.” 


The learned District Judge has stated that only one finding 
of fact was disputed on the appeal, namely, whether or not 
included in the 1,444 feet of rail which the respondents paid 
for is the line from “A” to “X” whichis on the appellants’ 
land. He found that this was the fact though “the point is 
not of much importance on the legal aspect of the case”. The 
learned District Judge took the view that if the appellants 
were to obstruct the use of the siding by the other two com-. 
panies, they would be liable ina suit for damages to the 
railway company quite apart from the rights of the companies, 
inter se. He considered that, if the other mills had objected 
toa siding being given to the appellants alone, the railway 
company would in all probability have insisted upon a joint 
scheme. He regarded the agreement for a siding as having 
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been made between the railway company, the appellants and 
the other two companies. He further considered that the 
demand of part of the cost of construction from the 
respondents had led to the respondents altering their posi- 
tion by laying rails on their premises and by paying for 
part of the work done on the appellants’ land. In the 
result he held that if the respondents’ right could be put 
no higher than that of a license, it was, an irrevocable 
license. He found, however, that the right was an easement 
within the definition of the Indian Easements Act, 1882, 
Accordingly the learned District Judge granted the injunction 
which is now complained of and framed it in these terms :— 


“ A permanent injunction should be issued against the defendants (res- 
pondents) and their servants or their agents prohibiting them from causing 
any interference or obstruction when the plaintiffs and their agents shift the 
railway wagons from the siding acquired from the Bombay Baroda and 
Central Indian Railway to the plaintiff’s compound, via the railway lines laid 
in the defendants’ boundary limits, and further, the defendant-respondents 
should be ordered to replace at their own costs the rails of the siding, going 
westwards from the turn-table (marked ‘E’ in the plan), which were removed 
by the defendants, and restore the siding to its original condition. And if the 
defendants respondents fail to do so, the plaintiffs appellants can, at the cost 
of the defendants cause the rails removed to be laid again through court and 
restore the siding to its original condition and that the defendants should be 
prohibited from removing any of the rails of this siding in future.” 


In the High Court Marten, C.J., held that the respondents 
had been given a license within the meaning of Ss. 52 and 54 
of the Easements Act and that it was irrevocable under S. 60 
(6). He also held that upon principles of equity laid down in 
a line of cases beginning with Ramsden v. Dyson, the 
respondents having relied upon an expectation that they 
would be given a right to use the siding on the appellants’ 
land, the appellants could not terminate such user. He thought 
that there was considerable difficulty in saying that the right of 
the respondents amounted to an easement as there was here no 
definite agreement of which specific performance could be 
obtained or for breach of which damages could be given. 
The learned Chief Justice considered, however, that the injunc- 
tion granted by the District Judge was not altogether fair to 
the appellants, unless it were coupled with some terms to be 
imposed on the respondents. On this view negotiations and 
arguments proceeded in the High Court for the purpose of 
settling an agreement whereby for a rent and upon certain 
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terms the respondents were to be given a way-leave. In the 
end the appellants, regarding the terms as unreasonable, 
refused to enter into the agreement, whereupon the High 
Court dismissed the appellants’ appeal, maintaining the injunc- 
tion as granted by the District Judge. Murphy, J , who agreed 
with the order proposed by the learned Chief Justice, took the 
view that there was an implied agreement between the two 
mills by which the appellants’ mill gave the respondents’ mill a 
license to use the track traversing the appellant mill’s ground. 
He, too, thought that the right, though in the nature of an 
easement, did not amount to one, and fell within the definition 
of a license; and that under S. 60 (b) of the Easements Act, 
the license had become irrevocable because the licensee had 
been allowed to put up permanent structures. 

Mr. Upjohn for the appellants before the Board disputes 
that the permissive user gave rise to any rights, but contends 
that if a license was at any time granted the license was revo- 
cable. He lays stress on the fact that the mutual arrangement, 
or pooling arrangement under which the siding was brought 
into use, involved many active duties of management and con- 
trol, and considerable expense on the part of the appellants. 
In the absence of a properly proved agreement complete as to 
all necessary terms, the appellants, in his submission, have 
parted with no rights whatever. Still less have they altered 
in position from that of land-owner adjoining the railway in 
a position of advantage vis-a-vis the other companies, to the 
position of owner of a servient tenement. Mr. Upjohn also 
criticises the terms of the injunction granted by the Courts 
below as being too wide and amounting to an actual preference 
given to the respondents’ wagons upon the siding over the 
appellants’ land. Mr. Gavin Simonds for the respondents, 
while not contending that the respondents’ right amounted to 
an easement, contends that it did amount to a license; that the 
license was irrevocable under Cl. 60 (b) of the Easements 
Act, and that in any case the facts entitle him to the benefit of 
the equitable doctrine of Ramsden v. Dysoni and other cases of 
that kind. 

The case having come before the High Court of Bombay 
on second appeal their Lordships are bound by the District 
Judge’s findings of fact, but it is evident and it was not disputed 
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that the matters in contest are questions as to the proper legal 
effect of proved facts and are therefore questions of law.. 


The first question is whether the respondents are entitled’ 
under the Indian Easements Act (V of 1882) to an irrevocable 
license to use the part of the siding on the appellants’ land for 
the purpose of obtaining access with trucks and engines to the 
railway line. This depends on the provisions contained in S. 52 
(where a license is defined), S. 54 (which provides that a 
grant of a license may be express or implied from the conduct 
of the grantor), and S. 60, which is in these terms :— 

“ A license may be revoked by the grantor unless— 


` (a) it is coupled with the transfer of property and such transfer is in 
force; 


(b) the licensee, acting upon the license -has executed a work of a 
permanent character and incurred expenses in the execution.” 


Their Lordships are willing to assume for the purposes 
of this appeal that the true inference from ‘the admitted act: 
of Mansukhbai as agent for the three companies in construct- 
ing sidings on the lands of the three companies is that 
the appellants acted as agents for the respondents in con- 
structing the line on that comyany’s land from “X” to 
“B”’, and that that part of the work may be regarded as 
work of a permanent character. Having regard to the subse- 
quent apportionment of the expenses; it may be right‘also to 

_infer that the respondents incurred expenses in the execution 
of that work. But their Lordships are unable to see any 
ground for the further contention that those works were exe- 
cuted while “acting upon the license”. Those words must mean 
(see S. 52) acting upon a right granted to do upon the land 
of the grantor something which would be unlawful in the 
absence of such right. A man does not “act upon a license” if 
he does works and incurs expense upon his own property. That 
he can do without anyone’s license. It was suggested that the 
sub-section might be construed to include an acting on the pro- 
mise or the statements by an alleged licensor from “which the 
expectation of a license could reasonably be inferred. It may 
be observed that such words would require some explanation 
and qualification before they could properly find their way into 

` astatute. Works done by the licensee on his own land may 
be done without the knowledge of the licensor, and it would 
be impossible to hold that the alleged licensor’s land was bound 
in ‘perpetuity (subject to S. 62) as the result of some works 
26 
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done by the alleged licensee on his own property of which the 
former was unaware. Morcover the section is not dealing 
with the effect of an express contract between the parties, but 
with the consequences to follow from a certain conduct on the 
part of the licensee which if done on the land of the licensor 
might well give the licensee rights against him. Their Lord- 
ships see no reason in these circumstances for departing from 
what appears to them to be the natural meaning of the words. 
The result is that S. 60 (b) does not avail the respondents 
because there was no acting upon the license in the execution 
of works by them, and if the respondents are forced to make 
their claim on the footing of a license within the meaning of 
S. 52 of the Indian Easements Act that licence was revocable 
under the first words in S. 62 and it has been in fact revoked. 


There remains the question whether the respondents are 
in a position to rely on an equitable doctrine and relying on 
that equity to call upon the Court to intervene for their protec- 
tion in such a manner as it thinks fit. The doctrine in 
question is said to be that which was invoked in Plimmer v. 
Mayor of Wellington’ and Ramsden v. Dyson?. Both 
these authorities were considered by this Board in the recent 
case of Canadian Pacific Railway Co. v. The Kings, and their 
Lordships are therefore absolved from the task of explaining 
the grounds on which these earlier authorities were decided. . 
The precise point involved in the present case may be for- 
mulated as follows:—Are the respondents in a position to 
establish that the conduct of the appellants at any time between 
1903 and 1923 has been sufficient to justify the legal inference 
that they had by plain implication contracted that the license 
or way-leave to use the rails on the appellants’ land would be 
perpetual? It will be noted that this isan adaptation of the 
principle laid down in the case of Lala Beni Ram-v. Kundan 
Lal4 by Lord Watson in delivering the judgment of the Board, 
a principle which was approved in the judgment in Canadian 
Pacific Railway Co. v. The King5, The reference to a contract 
in the principle as stated does not mean that real consensus of 
mind between the two parties must be inferred to have existed, 
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but that the conduct of the parties has been such that equity 
will presume the existence of such a contract as a matter of 
plain implication. 


Their Lordships are unable to come to the conclusion that 
the respondents have established any such proposition. It is 
important to bear in mind that the appellants’ land lies bet- 
ween the land of the respondents and the railway, and that the 
appellants on the one hand had no need to have a way-leave 
over the respondents’ land, and on the other hand were 
apparently in a position to exact onerous terms from the res- 
pondents asa condition of granting them any license to cross 
the appellants land. Their Lordships do not doubt that in a 
proper case an inference might be drawn from the acts of the 
common agent fortwo adjoining land-owners that the land- 
owners had entered into such a contract as is now in question 
for their mutual advantage. But in the present case the 
suggested arrangement was very clearly for the benefit of the 
respondents, and the only advantage which it is suggested that 
the appellants gained by it was that they were in a position to 
promise to the railway company some additional use of the 
siding. If there had been separate agents for the appellants 
and respondents it seems certain that if an agreement had been 
made there would have been provision for a way-leave rent to 
be paid by the respondents, and a clause giving control of the 
siding at all times to the appellants as already agreed with the 
railway company. Further, there might well have been a clause 
enabling the appellants to determine the license on notice if at 
< any time they required to use the land for other purposes or 
in some other way. 


In the absence of anything of this kind it seems to their 
Lordships that no agreement can have been come to in fact and 
that no agreement can be inferred as a matter of implication 
under which the license or way-leave was to be perpetual. The 
strong probability is that the use of the siding by the respon- 
dents while there was a common agent was purely permissive, 
and that the payment by the respondents of the small sum of 
Rs. 4,065 in 1913 was thought by the common agent to bea 
fair charge to make against them having regard to the use 
already had, the whole cost of which had hitherto been 
discharged by the appellants. 
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In these circumstances their Lordships do not think that 
the respondents succeed in establishing any equity against the 
appellants. and the onus of doing so is clearly on them. 

Their Lordships will therefore humbly advise His Majesty 
to reverse the judgment appealed from, to discharge the 
injunction granted, and to dismiss the action; to order that the 
costs, if any, paid by the appellants under the Decrees of the 
District Judge at Ahmedabad and of the High Court be repaid 
to the appellants by the respondent, and that the respondents 
do pay the costs of the appellants in all the Courts. The 
respondents must pay to the appellants the costs of this appeal. 

Solicitors for appellants: Hy. S. L. Polak & Co. 

Solicitor for respondents: T. L. Wilson & Co. 

S. P.K. Appeal allowed. 


S. V. V. 








[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. Justice Panpranc Rao, Mr. JUSTICE 
WADSWORTH AND Mr. JUSTICE VENKATARAMANA Rao. 
Adhikari Venku Naidu .. Petitioner* (First Defendant) 

W , a 4 
Mahadevu Sanyasi and others... Respondents (Plaintiff and 
Defendants 2 and 3). 


yee rules—Order of Agency District Munsif—High Court, if can 
entertain a Revision Petition against—Procedure—Government of India Act 
1915, 5. 107. 

Where a suit for settlement of partnership accounts filed before the 
Agency District Munsif of Rayagada was referred to arbitration and the 
Court passed a decree in terms of the award overruling certain objections of 
the defendants thereto, 

Heid, the High Court has jurisdiction under 5, 107 of the Government 
of India Act 1915 to entertain a Revision Petition against the decree, notwith- 
standing the provisions in the Agency Rules for revision petitions to the 
Agent and thé Government. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 


` the decree of the Court of the Agency District-Munsif of 


Rayagada in O. S. No. 62 of 1931. 
Kasturi Seshagiri Rao for petitioner. 
B. Jagannadha Das for respondents. 


*C. R. P. No. 780 of 1933, 25th November, 1935. 
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The judgment of the Court was delivered by 

Pandrang Rao, J.—This is a petition to revise the decree 
of the Agency District Munsif of Rayagada dated 31st 
December, 1932, in O. S. No. 62 of 1931, a suit for settlement 
of partnership accounts between the plaintiffs and the defen- 
dants and for recovery of the amount due to the plaintiffs. 
During the pendency of the suit both parties agreed to refer 
the suit to arbitration under R. 46 of the Agency Rules. The 
Panchayat that was constituted passed an award for a certain 
amount in favour of the plaintiffs. The defendants filed 
certain objections to this decision but the objections were 
overruled and a decree was passed in terms of that decision. 

A preliminary point is raised by the respondents in this 
revision petition to the effect that this Court has no jurisdiction 
to entertain the Revision Petition. This objection is apparently 
based on the ground that the Agency Rules themselves 
contemplate revision petitions being entertained by the Agent, 
any further revision petitions being entertained by the Govern- 
ment who may refer them if necessary to the High Court. It 
is contended that these provisions in the Agency Rules are 
inconsistent with the power conferred on the High Court by 
S. 107 of the Government of India Act and Cl. 16 of the 
Letters Patent. We are however unablé to see any inconsistency 
between the Agency Rules and the provisions relating to the 
power of superintendence possessed by the High Court. S. 107 
of the Government of India Act and Cl. 16 of the Letters 
Patent are very clear on the question of jurisdiction. The first 
provides that wherever there is appellate jurisdiction, the 
High Court shall have powers of superintendence and the 
second provides that the High Court shall be a Court of appeal 
from all Civil Courts in the Presidency. The Agency District 
Munsif’s Court of Rayagada is a Civil. Court and it is also 
subject to the appellate jurisdiction of the High Court. On 
these grounds the jurisdiction of the High Court is undoubted 
and we have no hesitation in dismissing the preliminary 
objection of the respondent. 

On the merits, however, we see no reason to interfere in 


revision. The decree was one passed in accordance with the 
decision of the arbitrators and there is no reason to suppose 


that the decision was unjust or inconclusive. 
The petition is accordingly dismissed with costs. 
S. V. V. Petition dismissed. 
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‘PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
Present: Lorp THANKERTON, SIR LANCELOT SANDERSON 
AND SIR GEORGE RANKIN, 


Surendra Krishna Roy, since deceased (now 
represented by Birendra Krishna Roy and 


others), and another .. Appellants* 
v. 
Mirza Mahammad Syed Ali Matwali, since 
deceased, and others .. Respondents. 


Evidence—Documentary—Presump tion of genuineness—30 years old at 
time of trial, buinot when filed in Court—Proof—Notice to produce original 
—Certified copy—Secondary evidence—Indian Evidence Act (I of 1872), 
Ss. 65, 66, 90. 


The only purpose of a notice under Ss. 65 and 66 of the ‘Evidence Act is 
to give the party an opportunity by producing the original to secure, if he 
pleases, the best evidence of the contents. Secondary evidence is admissible 
when the party offering evidence of its contents cannot, for any reason not 
arising from his own default or neglect, produce the original document in 
reasonable time (S. 65) ; and under S. 66 the Court has absolute power, when 
it thinks fit, to dispense with a notice under these sections. 

Under S. 90 of the Indian Evidence Act the period of 30 years is to be 
reckoned, not from the date upon which the deed is filed in Court. but from 
the date on which, it having been tendered in evidence, its genuineness or 
otherwise becomes the subject of proof. Minu Sirgar v. Rhedry Nath Roy, 
(1879) 5 C,L.R. 135, approved of. 


In 1830, a predecessor of the plaintiff granted to S a Mourasi Mokarari 
kayemi patta, and in 1856 S granted a durmourasi patta to K and in 1912K 
transferred his rights to A. M. and in 1914 A.M. sold to the original first 
defendant his rights. 1n 1892 K executed an original unregistered kabuliyat 
in favour of the Bhukailash estate and in 1900 he executed a registered deed 
of gift in favour of his wife. The documents of 1892and 1900 make no men- 
tion of or reference to the pattas of 1830 and 1856. The document of 1900 is 
a certified copy obtained from the Registration Office, and not the original. 
In 1903 the plaintiff purchased the suit lands from a Commissioner of Parti- 
tion, who was selling them under an otder of the Court made in a partition 
suit, relating to the Bhukailash Raj estate. On 30th January, 1918, plaintiff 
brought a suit for declaration of title to and for possession of the suit lands, 
contending that the defendants had no interest in these lands higher than a 
precarious tenancy interest terminable by 15 days’ notice. The daa 
contended that they had a permanent tenancy right. 

` Held, that the documents of 1892 and 1900 are documents which the 
Court is entitled to look at, the former being presumed to be genuine under 
the provisions of S. 90, and the latter being proved; that these documents 








* P, Ç. Appeal No. 10 of 1933. 8th November, 1935. 
Bengal Appeal No. 43 of 1931, - 
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cast the gravest doubt upon the genuineness of the alleged pattas of 1830 and 
1856. 


Appeal dismissed. Decree of H. C. (Mukerji and Guha, JJ), affirmed. 
P. C. Appeal No. 10 of 1933 from a judgment and decree 
of the High Court of Judicature at Fort William in Bengal, 
dated 11th December, 1930, partly continuing and partly rever- 
sing a judgment and Decree of the Additional Subordinate 
Judge of Alipore, dated 22nd December, 1927. 


October, 21,22. Leslie De Gruyther, K.C. and W. Wallach 
for appellants.—The pattas of 1830 and 1836 were genuine docu- 
ments. With reference to the kabulyat of 1892 evidence is not 
properly given of the facts which under S. 47 of the Evidence Act 
it is necessary to prove. With reference to the document of 1900, 
the defendant himself should have been given a notice to produce 
the original, and therefore the certified copy is not admissible. It 
is not proved that the lands to which the documents of 1892 and 
1900 relate is the Jand in suit. 

Joseph Nissim for respondent.—The appellants are estopped 
from denying the authenticity of the document of 1892 in-as-much 
as it was over 30 years old at the time of the trial in 1927, and 
under S, 90 of the Indian Evidence Act the presumption could be 
made that it was executed by Korban Ali as it purports to be. 
Minu Sirkar v. Rhedoy Nath Royl. The documents of 1892 and 
1900 are in conflict with the pattas of 1830 and 1850. 


8th November, 1935. Their Lordships’ judgment was 
delivered by 


Sir GEORGE Ranxin.—This appeal arises out of a suit 
brought on the 30:h January, 1918, for declaration of title to 
and for possession of a parcel of land at Kidderpore now 
known as 18, Kaila Sarak Road. On, the side of the plaintiff 
and on the side of the defendants there have been various 
devolutions of interest, to which however it is not now material 
to direct attention. The plaintiff’s case was that in 1903 he 
purchased the lands in schedule Ka to the plaint from a 
Commissioner of Partition who was selling them’ under an 
order of the Court made in a partition suit having reference to 
the Bhukailash Raj estate. The property which he purchased 
was lakheraj and it is now admitted that the plaintiff has the 
title which he claims and it covers the land in suit, The suit 


lands were at one time described as measuring about 14 bighas. 
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but according to later measurements it would seem that they 
amount roughly to an acre, being about 2 bighas 13 cottas. 

The case for the plaintiff is that the defendants have no 
interest in these lands higher than a precarious tenancy interest 
terminable by fifteen days’ notice. The defendants on the 
other hand contend that they have a permanent tenancy right. 
They set up the case that in 1830 a predecessor of the plaintiff 
granted to one Sobrati a mourasi mokarari kayemi patta, and 
that in 1856 Sobrati granted a dur-mourasi patta to Korban 
Ali Serang; that Korban Ali in 1912 transferred his rights to 
Anwar Miah and that Anwar Miah in 1914 sold to Elias 
Maurice the original defendant No. 1. The title of Maurice 
has pending suit tecome vested in certain perscns of the name 
of Roy who are the appellants before the Board. 

Though the suit was instituted in 1918 it did not come on 
for trial until 1927. In 1921 it appears to have occurred to 
the advisers of the plaintiff that as he had not given any 
notice to determine the defendants’ tenancy he would be ina 
difficulty upon his own case in recovering khas possession. 
Accordingly an order was obtained giving permission to with- 
draw the suit and to bring a fresh suit, but this question was 
taken in revision to the High Court by Elias Maurice defend- 
ant No: 1 who agreed to waive notice under S. 106 of the 
Transfer of Property Act, and that the suit might proceed 
upon that footing. An order was made by the High Court 
accordingly and no question of notice or limitation now arises 
to be discussed. 

At the hearing of the suit in 1927 the learned Subordinate 
Judge accepted as genuine documents of 1830 [Ex. B] and 
1856 [Ex. C]: holding that the defendants had made out 
permanent right, he gave to the plaintiff a declaration of his 
superior title to the land but dismissed his prayer for khas 
possession, On appeal by the plaintiff to the High Court of 
Calcutta the learned Judges took a different view of the 
genuineness of the documents of 1830 and 1856, and refused 
to-hold them proved or to presume their genuineness under 
S. 90 read with S. 4. of the Indian Evidence Act. Whether 
they were right or wrong in taking: this view is the sole ques- 
tion which their Lordships have now to determine. 

In the High Court both learned Judges comment upon the 
suspicious appearance of Exs. B and C and Mukerji, J., refers 
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to the shining ink and the thin pointed pen as particular 
matters of suspicion, On the whole however their Lordships 
do not think fit to proceed upon this ground. 


It has to be admitted that at no time before 1912 when 
these documents are recited in the transfer by Korban Ali 
to Anwar Miah is any mention of or reference to these 
documents to be discovered in the evidence. 


The High Court were materially influenced by two other 
documents which seem to cast great doubt upon the genuine- 
ness of Exs. B and C. The first, Ex. 4-A, purports to be an 
original unregistered kabuliyat executed by Korban Ali 
in 1892 in favour of the Bhukailash estate which is 
known to have been at that time under the receivership 
of Mr. A.M. Dunne. It is written on stamped paper and at 
the head of it there is written “confirmed, A. M. Dunne” 
[in handwriting], “receiver of the estate of Raja Kalli- 
sunkur Ghasaul Bahadur” [rubber or other stamp]. Under- 
neath that again in handwriting is “for one year certain 
A. M. D.” and the initials A. M.D. are also at the foot of 
the second page of the document. At the top of the first 
page the name “Korban Ali Serang” purports to be signed. 
The document purports also to be signed at the foot by Purno 
Chandra Chattopadhaya and Ramdhan Basu. The document 
recites that: 


“A plot of I} bighas of land. . . within the zemindari of the estate 
under your administration bearing a monthly rental of Rs. 2-7 is recorded in 
the name of Sobrati Sheikh. Since the said Sobrati Sheikh has absconded 
and since it has been notified that the said plot of land would be re-settled, I 
willingly appear (before you) and agree to the said settlement and pray for 
the same; and according to my prayer, you settle the said land with me 
enhancing annas 7-8 pies over and above the said rent.” 


The document further purports to contain a promise to 
Korban Ali to pay the rent every month to the tehsildar of the 
Bhukailash estate and to provide that on the expiry of the 
term the receiver should be entitled to make settlement of the 
said land and jama according to his pleasure. There are 
moreover provisions whereby Korban Ali promises not to con- 
struct any pucca building on the land nor to do any other 
work giving rise to a permanent interest in the land. It was 
further provided that if the land was required Korban Ali 
would vacate the same on receipt of 15 days’ notice. . The 
description of the land is given as No. 7 Tilakporhoi in Dihi 
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Komedanbagan, Perganah Magoora, Police Station Ekbalpur, 
and in the schedule certain boundaries are given which will be 
referred to later in this judgment. 

The second document bearing upon the genuineness of 
exhibits B and C is a heba-bil-ewaz dated 20th May. 1900, 
exhibit VII, which purports to have been executed by Sheikh 
Korban Ali Serang in favour of his wife Srimutty Najiban- 
nessa Bibi, daughter of Haidar Ali Serang. The document 
before the Court‘is not the original but is a certified copy 
obtained from the Registration Office. It bears the registra- 
tion number, No. 981, and has over the signature of the 
Registrar a statement that execution is admitted by the above 
Sheikh Korban Ali Serang who is identified by Sheikh Ahmed 
Ali, etc. The recitals in the document are to the effect that 
Korban Ali owes his wife Rs. 1,000 for dower; that he has not 
the means to pay the dower at once but that he has taken a 
lease of 11 bighas of land with tank within certain boundaries 
in the taluq of Raja Satya Nandan Ghoshal, Zemindar, in 
village Koylasarak, Police Station Ekbalpur, on an annual rent 
of Rs. 35, that he has built thereon one tiled hut with mud 
walls and three tiled huts with mat walls, and is in possession 
of the same and of certain articles thereinafter mentioned by 
letting out the same to tenants. The deed goes on to say that 
Korban Ali fixes the price of the huts with all rights and 
incidents thereon and of the articles at Rs. 598 and makes a 
gift of them to his wife in lieu of dower. “You become vested 
with my rights and title from to-day and being entitled to 
make gift and sale thereof go on enjoying and possessing the 
same in great felicity down to your sons, grandsons, and heirs 
in succession, by paying the fixed rent in the Zemindar’s 
sherista”’. 

It will be observed upon the face of this heba-bil-ewaz 
that the annual rent of Rs. 35 therein referred to is exactly 
the same as twelve times the monthly rental of Rs. 2-14-8 
reserved in exhibit 4-A. It will be observed also that whether 
or not it can truthfully be said that exhibit 7 purports to make 
a transfer of the huts and chattels only and not of any interest 
in the land, a construction which is somewhat difficult, the 
recitals are inconsistent with the right of Korban Ali being 
that of dur-mourasi tenant under exhibit C the instrument of 


1856. Under that patta his rent would not be an annual rent 
of Rs. 35 nor would it be payable into the Zemindar’s sherista. 
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Having regard to the fact that no reference to exhibits B 
and C can be traced prior to 1912 the learned Judges of the 
High Court took the view that the kabuliyat of 1892 and the 
heba-bil-ewaz of 1900 cast such doubt upon the genuinneess of 
exhibits B and C that the defence must be held to have failed 
to prove the permanent right alleged, it not being proper to 
make any presumption under S. 90 in favour of the genuine- 
ness of exhibits B and C. 


The other evidence in the case, certain survey papers, the 
municipal records and the municipal bills, adds little or nothing 
to the proof of a permanent right. 


The main contention on behalf of the appellants before 
the Board with reference to the documents of 1892 and 1900 
was that these documents are not properly proved ‘and that it 
is not proved that the land to which they relate is the land in 
suit. 

In the High Court it was pointed out that the kabuliyat 
of 1892 (exhibit 4-A) was itself at the time of the trial in 
1927 over 30 years old, and that under S. 90 of the Indian 
Evidence Act the presumption could be made that it was 
executed by Korban Ali as it purports to be. At one time it 
was argued that S. 90 would not apply to this document by 
reason that it was filed in Court by the plaintiffs on the 11th 
November, 1918. Their Lordships are however of opinion 
. that under S. 90 of the Indian Evidence Act the period of 30 
years is to be reckoned, not from the date upon which the 
deed is filed in Court but from the date on which, it having 
been tendered in evidence, its genuineness or otherwise becomes 
the subject of proof. This was decided in the case of Minu 
Sirkar v. Rhedoy Nath Roy}, 

It is true that the only evidence given with reference to 
the signatures other than that of Mr. Dunne was altogether 
ineffective, but Kumar Satya Mohan Ghosal, who says that he 
is 60 years of age in 1927, gives some evidence about the 
partition suit of the Bhukailash joint estate. He says: 

“A receiver was appointed to the estate. Mr. Fergusson was the 


Receiver, then Mr. Dunne was Receiver. . , This is the signatue of Mr. 
Dunne in the kabulyat executed by Korban Ali, Signature proved (ext. 4).” 


In cross-examination he says “The signature of Mr. Dunne 
exhibit 4, was not made in my presence” Upon this learned 
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counsel for the appellants is justified in his comment that ` 
evidence is not properly given of the facts which under S. 47 
of the Evidence Act it is necessary to prove. On the other 
hand the learned trial Judge’s note “Signature proved” contains 
no hint of objection taken at the time, and the only cross- 
examination on the point appears to be directed, not to showing 
that the witness is unacquainted with the handwriting of Mr. 
Dunne, but merely to the fact that he did not witness the 
signature. The document having been filed by the plaintiff 
comes prima facie from proper custody nor has the custody 
been challenged by any cross-examination. 


As regards exhibit VII it is objected that the original is 
not before the Court but only a certified copy. Elias Maurice, 
defendant No. 1, giving evidence in 1916 in a previous proceed- 
ing having reference to the land in suit stated (exhibit XT) 

“My title deeds include a deed of gift from Korban Ali to his wife 
Najibannessa Bibi in 1900. I can produce it as I have got it now and 
produce. Itisin respect of three huts and one Malgudam on ihe 7 katta 
plot (ext. AJ.” | 

It [would seem therefore that the objection to the 
admissibility of exhibit VII is that defendant No. 1 himself 
should have been given a notice to produce the original before 
the certified copy was put in evidence. 


The appellants however cannot make anything of this 
objection. Elias Maurice giving evidence in the present case - 
appears to deny that he got any heba-bil-ewaz from his vendor, 
and ‘gives no account of what happened to the document; 
though there is a passage where he says generally “ I made over 
all the documents to the mortgagee”, a reference to the present 
appellants who were substituted for him in January, 1930, 
before this case was dealt with by the High Court. The only 
purpose of a notice under Ss. 65 and 66 of the Evidence Act is 
to give the party an opportunity by producing the original to 
secure, if he pleases, the best evidence of the contents. The 
difference between a certified copy and the original for the 
purpose of the present case is not very obvious, but secondary 
evidence is admissible when the party offering evidence of its 
contents cannot for any reason not arising from his own 
default or neglect produce the original document in reasonable 
time [S. 65]; and under S. 66 the Court has absolute power, 
when it thinks fit, to dispense with .a notice under these 
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sections. As defendant No. 1 had not filed the original, denied 
having ever had it, and gave no reliable account of what 
happened to it, the appellants can hardly claim now that the 
certified copy should have been rejected when tendered by the 
plaintiff. But in truth the appellants’ criticisms are miscon- 
ceived. In the face of the evidence given by Maurice as 
recorded in exhibit XII, the defendants were in no position 
to ask the Court to presume the genuineness of the documents 
of 1830 and 1856 unless the contents of the heba-bil-ewaz were 
laid before the Court. Rather than find against them on their 
own failure to produce the document it was eminently reasona- 
ble in the circumstances of this case to permit the plaintiff to 
produce the certified copy. 

In these circumstances their Lordships have no difficulty 
in holding that the kabuliyat of 1892 and the heba-bil-ewaz of 
1900 are documents which the Court is entitled to look at, the 
former being presumed to be genuine under the provisions of 
S. 90, and the latter being proved. That the lands mentioned 
in these two documents are the lands in suit is a conclusion as 
to which there is no real difficulty. In view of the evidence of 
Maurice himself it is difficult to suggest that the lands of the 
heba-bil-ewag are different lands, and though the names of 
neighbouring tenants have naturally altered between 1892 and 
1900 the correspondence in the description of boundaries given 
in these two documents is marked. The learned Judges of the 
High Court had ample ground for coming to the conclusion 
that they both refer to the suit lands. In these circumstances 
it appears to their Lordships that the documents of 1892 and 
1900 cast the gravest doubt upon the genuineness of the alleg- 
ed pattas of 1830 and 1856, and that the learned Judges of the 
High Court, rightly refusing to presume the latter documents 
to be genuine, were justified in the decrec which they made. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs, 

Solicitors for appellants: W. W. Box & Co. 

Solicitors for respondent: Francis and Harker. 


S5. P. K. Appeal dismissed. 
S.V.V. TEREE 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. M. Venxatasussa Rao. Officiating 
Chief Justice AND Mr. JUSTICE VENKATARAMANA Rao. 


P.A.R. Ramaswami Chettiar`.. Appellant" (Third Defendant) 
v. : 
Srinivasa Iyer and others .. Respondents (Plaintiff and 
Defendants 1, 2 and 4). 


Hindu Law—Joint family business—Disruption by division of status— 
Debts incurred by manager after division ostensibly for business of the family 
—How far members liable—Principles governing joint family business and 
Parinership business. 

On the question of what is the effect of a disruption of the joint family, 
on a joint family business carried on by a manager, in regard to the liability 
of the members for debts incurred by him, after such disruption, ostensibly 
for the purpose of the business, 

Held, that the joint family business is an asset of the joint family 
descending like other heritable properties. When there is a division in status 
no matter how brought about, there is no obligation on any member to 
publish a notice of such division. A creditor dealing with the manager of a 
joint family does so with the knowledge of the limitations on his powers 
whether the dealings relate to business or any other assets of the family. 
The members of a joint family as such are not partners of a joint family 
business carried on by a manager. The legislature has given effect to this 
legal conception by way of a statutory declaration in S. 5 of the Partnership 
Act. It is not therefore desirable to apply all the principles of Partnership 
law to a joint family business as such. 

Of course if a member of a family takes an active part in the business 
and by his conduct induces the belief that he is a partner, the principles of 
partnership law may be applied to him so far as is necessary to do justice. 

No doubt the members of a family as soonasa division in status takes 
place, become tenants-in-common and there may be an obligation to preserve 
a property which one of them isin possession of. There must be evidence 
to show that in the circumstances of the case it way necessary to incur debts 
for the preservation of the business as a valuable joint family asset. 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga dated the 31 March, 1928 and passed in 
O. S. No. 26 of 1927. 

K. S. Krishnaswami Aiyangar and S. Ramachandra Aiyar 
for appellant in A. S. No. 454 of 1930. 

K. S. Rajagopala Aiyangar and R. V. Raghavathathachari 
for first respondent in A. S. No. 454 of 1930. 

K. Bhashyam Aiyangar and T. R. Srinivasan for appellant 
in A. S. No. 137 of 1929, 298 of 1928 and for second respon- 
dent in A. S. No. 454 of 1930. 


*ppeals Nos. 298 of 1928, 137 of 1929 and 454 oj 1930. 5th August, 1935. 
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D. Ramaswami Aiyangar for respondents in A. S. No. 137 
of 1929 and 298 of 1928. 


V. Ramaswami Aiyar for appellant in A. S. No. 137 of 
1029 and resdondent in A. S. No. 298 of 1928. 


The Court delivered the following 


Jupements. The Officiating Chief Justice —Before each 
appeal is dealt with separately, the undisputed facts common 
to the appeals may be briefly stated. The first defendant and 
his sons defendants 2 to 4, Nattukottai Chetties by caste, were 
members of a joint Hindu trading family, which carried on 
business under the name of P. A. R, Firm. On the Ist 
September, 1923, the third defendant filed a suit for partition 
of the family property, impleading as defendants, the other 
members of the coparcenary. On the 26th February, 1924, 
the second defendant filed his written statement, praying also 
for partition. On the 14th July, 1927, a preliminary decree 
for partition was made. The defendants were natives of 
India, but the business was being carried on at Colomba. By a 
power-of-attorney dated the 11th October, 1916, the fourth 
defendant and one Subbiah Pillai were constituted as the first 
defendant’s agents for the purpose of conducting the business. 
The next power-of-attorney that has been filed, is dated the 
March, 1925, and was granted by the first defendant in favour 
of one Ponnuswami. There is some oral evidence to the effect 
that one Shanmugam Pillai acted as agent for some time; 
when he did so, does not appear. But as nothing turns upon 
it, I need not refer to it further. 


It is common ground that the third defendant became 
divided in status on the date of his plaint; likewise the second 
defendant on the date of his written statement. The promissory 
notes sued on came into existence subsequent to the second 
defendant’s written statement and before the passing of the 
preliminary decree. In Appeal 298 of 1928 it was the fourth 
defendant, acting as the first, that executed the promissory 
note; in other two Appeals 137 of 1929 and 454 of 1930, the 
endorsements were made (it is with the endorsements we are 
concerned} by Ponnuswami Pillai, purporting to derive his 
authority from the power-of-attorney in his favour. The 
question in each case is, does the disruption of the joint family 
affect the liability of the coparceners and if so, to what extent? 
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What is the true legal conception of the trade or business 
first in relation to the coparcenary and secondly in regard to. 
the strangers who deal with the family ?—this is the point that 
these appeals raises. In one case (Appeal 454 of 1930) the 
Subordinate Judge has held that the members of a coparcenary, 
ipso facto by reason of their status become members of a 
partnership and that when they become divided, the disruption 
of the family automatically bring about the dissolution of the 
partnership. In the other two cases (Appeals 137 of 1929 and. 
298 of 1928) the Subordinate Judge, who tried them, has 
expressed a different view, which, in my opinion, embodies the 
correct principle. The trade or business is an asset of the joint 
family and must be treated as any other property belonging to 
it. It is a distinct heritable asset, descending like other 
heritable property. “Where as an ordinary partnership is 
dissolved by the death of a partner, the interest of the family: 
in the trade passes by survivorship. 


. Again unlike a partner, a coparcener is not entitled to ask 
for accounts of past profits. Further a partner of an ordinary 
firm may, in the absence of special restriction, bind by his acts 
the other members of the partnership; but in the case ofa 
trading family it is the manager alone, unless a special 
arrangement exists, that can take part in the business and bind 
by his acts his coparceners. The true legal position therefore 
is, that as between the coparceners, the fact that the family is 
engaged in trade does not convert it in relation to that trade, 
into a partnership. That being so when the family becomes 
severed, the family trade (whether it happens to be the sole 
item possessed by the family or one of several items) is held 
by the manager, who has in respect of it the same duties and 
the same powers, as in respect of any other similar property 
of the coparcenary. His powers are not those of a manager 
of a joint, family but of a co-owner or tenant in common in 
management.: In other words, on division the right he possesses, 
is merely to preserve the trade so that it may not as an item 
of the family’ property be destroyed. If for the purpose of 
preserving it, it becomes necessary to enter into fresh engage- 
ments, he may do so, but the object must be the preservation 
of the trade and not the continuing of it. It is also incidental 
to the trade being treated as an asset of the family, that the- 
absence of notice on the part of those dealing with the manager 
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is immaterial. A stranger acting on the belief that the family 
is joint, may turn out to be mistaken, but in dealing with a 
member of a Hindu family, he does so at his peril. 


The members of a trading family may, however in certain 
events stand in the relation of partners as regards the third 
parties with whom they trade. As pointed out above, they 
stand to each other inter se as coparceneérs, but as regards the 
‘outside world, their position in law may be that of partners. 
In what circumstances their relation to third parties becomes 
that of partners, is expressed in different and varying language 
in decided cases. In some decisions it is referred to in positive 
terms such as, their taking an active part in it or being 
associated in its conduct; in other cases, the relation is inferred 
from the negative fact of their not having repudiated their 
connection with it. Despite the difference in the statement of 
the rule, the principle is the same, namely that of liability by 
«holding out ”—a special application of the doctrine of estoppel 
recognised in S. 245 of the Indian Contract Act. The liability 
in such a case is analogous to that of a partner and arises from 
the conduct of the coparcener, who is estopped from denying 
the character he has assumed and on the faith of which third 
parties may be presumed to have acted. Their being a partner- 
ship from the point of view of the general public, it follows 
| that the persons dealing with it will not be affected by a 
dissolution of which no notice has been given (S. 264 of the 
Indian Contract Act). On the facts of the case here, it is 
unnecessary to enquire whether the notice required is a specific 
or public notice. 


On these principles each case must on its own merits be 
examined. 


In Appeal No. 298 of 1928 the decree that was passed is 
against the first defendant and so far as the other defendants 
are concerned, to the extent of their joint family property. The 
third defendant appeals. The lower Court finds in effect that 
. the amount borrowed by the fourth defendant as the first 
defendant’s agent, was utilised for the payment of some debt 
incurred before the division in status. This amounts to a 
finding that the co-owner in management incurred the debt for 
a necessary purpose. The evidence through which we have 
been carefully taken, we must say, is not very satisfactory 


but we see no reason to differ from the conclusion of the lower 
28 A 
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Court. This disposes of the question of substance raised im 
the appeal. - 


For Rs. 6137-8-0 in the lower Court’s decree, which is 
admitted to be a mistake, Rs. 5649 should be substituted. The 
subsequent interest should be at 6 per cent. and not 10 per 
cent. as is mentioned in the lower Court’s decree. Subject to. 
this modification, the appeal is dismissed with costs. ` 


As regards Appeal No. 137 of 1929, the lower Court 
passed a decree against the first defendant alone and the 
plaintiff has appealed. In Appeal No. 454 of 1930, a decree 
was passed against the first defendant and the joint family 
assets of the fourth defendant. In this case also the 
appellant is the plaintiff. In these two cases, if the borrowings 
are to be regarded as the acts of a co-owner in management, 
no possible justification can exist but they are sought to be 
justified as the acts of a partner, it being contended that there 
was no notice of the dissolution of the partnership. Were it 
possible to hold that the coparceners became partners in law by 
“holding out”, the position for which the plaintiff contends, 
would logically follow. In the case of a trading family, the 
test of necessity is, whether the debts incurred are incidental 
to the family business, and it is rightly pointed out, that this is 
not a deviation from the fundamental principle that what is 
done must be for the benefit or necessity of the family. (See 
Mayne’s Hindu Law, 9th Edn. pp. 398 and 399). But the — 
question in the present cases is, did the respondents, applying 
the principles stated above, become partners by “ holding out ’” 
at all? The strongest piece of evidence relied upon for the 
plaintiffs is the following admission of the second defendant 
in his written statement in the partition suit. 


“This defendant worked as agent in the said P. A. R. firm 
(the defendants’ firm) at Colombo and so this defendant has to 
recover salary and money for samans in connection therewith ”.. 

This so-called admission, far from showing that the second 
defendant in associating in the conduct of the trade held 
himself out as a partner, clearly means that he worked in the 
firm in the capacity of an agent. There is no evidence worth 
mentioning that the respondents held themselves out by 
conduct or otherwise as partners. Moreover, granting that the: 
respondents at some time assumed the character of partners, 
the powers-of-attorney on the faith of which the plaintiffs 


` 
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acted, destroy the theory of estoppel. In those documents, the 
assertion is made that the first defendant is the owner of the 
trade and that the attorney in each case is a mere agent. 


In the result, each of these two Appeals (No. 137 of 1929 
and 454 of 1930) fails and is dismissed with costs. 


Venkataramana Rao, J.—I agree. The facts are very clearly 
set out in the judgment of my Lord, the learned Officiating 
Chief Justice and I do not think it necessary to repeat them. 
The question which falls to be decided in this case is what is 
the effect of a disruption of the joint family on a joint family 

. business carried on by a manager in regard to the liability of 
the members for debts incurred by him after such disruption 
ostensibly for the purposes of the business. Before division in 
status there can be no question that the members of the family 
are liable for debts incurred by the manager to the extent of 
their shares in the joint family properties, even though they 
may not have taken any part in the business. But do they 
continue to be so liable even after division? Mr. K. S. Krishna- 
swami Aiyangar, the learned Counsel for the appellant says they 
do unless they have repudiated their liability by a specific or a 
general notice. I am unable to agree with this contention. 
The joint family business is an asset of the joint family and 
when there is a division in status no matter how brought 
about, there is no obligation ori any member to publish a notice 
of such division. A creditor dealing with the manager of a 
joint family does so with knowledge of the limitations on his 
powers whether the dealings relate to business or any other 
asset of the family. The members of a joint family as such 
are not partners of a joint family business carried on by a 
manager. The legislature has given effect to this legal con- 
ception by way of statutory declaration in S. 5 of the Partner- 
ship Act. It is not therefore desirable to apply all the 
principles of partnership law to a joint family business as such. 
But it is contended that by way of equity we should do so. Of 
course, if a member of a family takes an active part in the 
business and by his conduct induces the belief that he is a 
partner, the principles of partnership law may be applied to 
him so far as is necessary to do justice. But there is no 
reliable evidence in this case that any member of the family 
took any such part in the conduct of the business. 
Mr. Krishnaswami Aiyangar relies on an admission of second 
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defendant in his written statement that he for some time acted 
as the agent of the first defendant and there he has rendered 
himself liable as apartner. We must take the admission as it 
is and that does not render him liable as a partner. Even 
assuming by his conduct before the institution of the partition 
suit by the third defendant which caused the disruption of the 
family, made the plaintiff believe he was a partner, the suit 
moneys were advanced by the plaintiff long after such disrup- 
tion on the faith of a power of attorney executed by the first 
defendant which unmistakably indicates that plaintiff gave 
credit to the first defendant alone (vide also his evidence). 
Therefore on the evidence on record I do not feel justified in 
rendering the second defendant liable on the ground that he 
did not give notice of the division. It is further contended 
that by the mere fact that the division’ in status is effected, the 
manager isnot obliged to stop the business but on the other- 
hand it is his duty to preserve it and for that purpose he can 
carry on the business. No doubt the members of a family, as 
soon asa division in status takes place, become tenants in 
common and there may be an obligation to preserve a property 
which one of them is in possession of. There must be evidence 
to show that in the circumstances of this case it was necessary 
to incur the debts for the preservation of the business as a 
valuable joint family asset. Such evidence is clearly wanting. 

In the result this appeal fails and has to be dismissed with 
costs. In regard also to the other two appeals A. S. No. 137 
of 1929 and A. S. No. 298 of 1928 I concur in the order 
proposed by my Lord. 

K. C. 





Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH, 


Shivaram Joi Sha `.. Appellant* (first Defendant) 
v. 
Nagappaya and others .. Respondents (Plaintiffs and 


second Defendant). 

Limitation Act (IK of 1908), Arts. 102 and 131--Temple archaka—Tastik 
allowance paid to archaka by trustees—Nature of allowance—Wages’—Suit 
by archaka for arrears of wages—Suit brought after three years—Whether 
barred, 

Where plaintiffs who were subordinate archakas ina temple, sued the 
trustees for the time being for tastik allowance in lieu of wages for services 
done by them and the funds out of which this allowance was to be paid had 


* S. A. No. 1134 of 1931. "21st October, 1935. 


ki 
LXX] THE MADRAS LAW JOURNAL REPORTS. 221 


originally come from the Government, on the question whether such a suit 
would be barred under Art. 102 for not having been brought within three 
years from the time when such wages fell in arrears, 


Held, that if the money was in fact payable by the trustee to a temple 
servant in lieu of wages for services rendered in the temple, the fact that the 
money out of which those wages were paid came originally from the funds 
of the Government would not affect the question of limitation. Art. 102 of 
the Limitation Act would apply toa claim of wages as in the present case 
and the more general Ari. 131 would be excluded. Hence the suit would be 
barred. 


Zamorin of Calicut v. Achuiha Menon, (1913) LL.R, 38 Mad. 916: 26 M. 
L.J. 375, distinguished. 


Vedagiri Sastriar v, Jagatguru Sankarachariar ean (1935) 65 M.L. 
J. 132 applied. 

Appeal against the decree of the District Court of South 
Kanara in A. S. No. 133 of 1930 preferred against the decree 
of the Court of the District Munsif of Kundapur in O. S. 
No. 483 of 1928. 


B. Somayya for appellant. 
K. Y. Adiga for respondents. 


The Court delivered the following 


JupamEent.—This appeal arises out of a suit brought by 
the plaintiffs who are incumbents of the pattali office in temple, 
that is to say, subordinate archakas, suing for tastik allowance. 
We are now only concerned with the claim for fasli 1333 
which accrued due on the 30th June, 1924 and as the suit was 
filed on the 21st September, 1928 the only question remaining 
is one of limitation. 


It is contended by the appellant who is the managing 
trustee that the suit is barred by reason of Art. 102 of the 
Limitation Act which prescribes a period of three years for a 
claim for wages not otherwise expressly provided for by this 
schedule. It is contended on behalf of the plaintiffs that the 
suit falls under Art. 131 of the Limitation Act which 
prescribes a period of twelve years to establish a periodically 
recurring right. Now there is not much evidence as to the 
nature of the allowance which the plaintiffs claim, but by the 
fact that it is called a tastik allowance. I may infer that it is 
provided out of funds paid by the Government by way of 
deduction from the land revenue, and from the fact that the 
suit is filed against the trustee, one may infer, and it is not in 
fact disputed that the money is actually paid by the trustee to 
the plaintiffs. The lower Courts rely on the case of Zamorin 
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of Calicut v. Achutha Menon} where it was held that a suit to 
recover arrears of ‘adima’ allowance fell within the purview of 
Art. 131 of the Limitation Act, although there was no prayer 
for a declaration and the suit wasin form one torecover money 
due as allowance rather than one toestablish a right to that 
allowance. It must, however, be pointed out that this ‘adima’ 
allowance is not one which could in any sense of the term be 
considered as wages. From Moore’s Malabar Law and Custom 
it appears that the ‘adima’ allowance is a payment made by a 
person of inferior caste to his superior in consideration for a 
perpetual lease of land, that is to say, it is more in the nature 
of a permanent rent than remuneration for services; so that 
this case cannot be taken as directly warranting the application. 
of Art. 131 of the Limitation Act to a claim for what is, in its 
essence, wages, but only as authority for the principle that 
where Art. 131 would apply to a suit for a declaration of 
recurring right it will also apply to a suit for recovery of sums 
due by reason of that right. 

We are thrown back on the question whether the right of 
the plaintiffs to this tastik allowance can be classed as a 
periodically recurring right and whether it can be excluded 
from the category of wages to which Art. 102 applies. Now 
it is well established that the relationship of master and servant 
subsists between the trustee of a temple and the hereditary 
archaka attached to that temple and that the trustee has a right 
to dismiss the archaka for misconduct. That was laid down in 
the case of Seshadri Aiyangar v. Ranga Bhattar? which has 
been followed in subsequent cases. 

There are also cases which have held that a suit by an 
archaka against the trustee for the emoluments of his office isa 
suit for wages coming under Art. 102 of the Limitation Act 
The latest of these cases is that of Vedagiri Sastriar v. 
Jagatguru Sankarachariar Swamigals in which it was pointed 
out that these emoluments and perquisites received by the 
archaka are received by him as a servant of the temple 
trustees and can be correctly described by the word “wages” 
used in Art. 102 of the Limitation Act. It seems to me mani- 
fest that if the particular Art. 102 applies the more general . 
Art. 131 will be excluded. | 





. 1. (1913) LL.R. 38 Mad. 916: 26 M.L.J. 377 (F.B.). 
2. (1911) LLR. 35 Mad. 631: 21 M.L.J. 580. 
3. (1935) 68 M.L.J. 132. 
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There is no suggestion that this tastik allowance claimed 
by the plaintiffs is an allowance which they are entitled to claim 
from the Government, or, is anything in the nature of a grant 
merely burdend with service. If the money is in fact payable by 
the trustee to a temple servant in lien of wages for services ren- 
‘dered in the temple, it seems to me that the fact that the money 
out of which these wages are paid came originally from the 
funds of the Government will not affect the question of limita- 
tion. Iam therefore constrained to hold that Art. 102 of the 
Limitation Act will apply to the present suit and I allow the 
appeal and dismiss the plaintiffs’ suit so far as it relates to the 
arrears due for fasli 1333. The parties will pay and receive 
proportionate costs in the first Court. The appellant will get 
his costs here and in the lower appellate Court. 

K. C. —_— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—— MR, JUSTICE VARADACHARIAR. 


Rangachariar and others .. Petitioners* (Plaintiffs 
Us 1 to 10) | 

Rangaswami Aiyangar and others.. Respondents (Defend- 

ants and 11th Plaintiff). 


Res judicata—Decision in one suit becoming final only during pendency 
of proceedings by way of appeal or revision in the other—}Whether a bar to 
other suit. 

Where the same question of title was raised in two suits in different 
Courts between the same parties but before the final decision in favour of 
title in the present petitioner was given in the other suit a decision against 
him in the trial proceedings in the present suit was arrived at, and the ques- 
tion of res judicata on the ground of the other suit having been finally: deci- 
-ded in favour of the petitioners was raised by them in revision “against the 
-decision in the present suit; : 

Held, that the balance of authority was in favour of upholding the plea 
-of res judicata. See Mariam Nissa Bibi v. Joynab Bibi (1906) 33 Cal. 1101 
at 1106, 1116 and 1117. 

There is nothing in the observations of the Full Bench in Panchanada 
Velan v. Vaithinatha Sastrial (1905) 29 Mad. 333=16 M.L.J. 63 (F.B.) to 
exclude from the operation of the rule of res judicata, judgments coming 
into existence during the pendency of proceedings by way of appeal or revi- 
sion, if such judgments are allowed to become final. 


Petition under S. 25 of Act IX of 1887 and S. 107 of the 
‘Government of India Act, praying the High Court to revise 
the decree of the Court of the District Munsiff of Arni in 
©. S, No. 279 of 1927. 


* C. R. P. No. 1297 of 1931. “ 18th October, 1935. 
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D. P. Venkataraghavachariar for petitioners. 
A.C. Sampath Aiyangar for respondents. 


The Court delivered the following 

JUuDGMENT,— The only question of law arising in the case 
is the plea of Res judicata raised on the strength of the com- 
promise decree in O. S. No. 534 of 1930 on the file of the 
District Munsiff’s Court of Tiruvattipuram. That was a 
representative suit and the decree therein establishes the title 
of the Nanja Ayacut dams to the Vighal in the suit tank. The 
District Munsiff dismissed the present suit on a finding 
under Issues 1 and 4 against the title. On behalf of the 
Petitioners it has been contended that as the decree in O. S.. 
No. 534 of 1930 has become final, it constitutes the question of 
title, Res judicata, even for the purpose of this Civil Revision 
Petition, though that decree was given only after the decision 
of this suit in the trial Court. The balance of authority is in: 
favour of upholding the plea of Res judicata (See Mariam 
Nissa Bibi v. Joynab Bibit. Though the Full Bench decision: 
in Panchanada Velan v. Vaithinatha Sastrial2 approves of the — 
case in Abdul Majid v. Jew Narain Mahto3 the reasoning: 
relates only to judgments in suits tried together and there is. 
nothing in the observations of the Full Bench to exclude from: 
the operation of the rule of Res judicata, judgments coming- 
into existence during the pendency of proceedings. by way of 
appeal or revision, if such judgments are allowed to become. 
final. The findings of the First Court on the Ist issue and the: 
4th issue are accordingly set aside and that Court is directed 
to record a finding on those issues in accordance with the 
decree in O. S. No. 534 of 1930 referred to above. The 
decree of the lower Court is set aside and the case sent back 
for disposal after dealing with issues 2 and 5. In the circum- 
stances, I make no order as to the costs of this Civil Revision 
Petition. 


K. C, f _—— Petition allowed and 
Case remanded. 





1. (1906) I.L.R. 33 Cal. 1101 at 1106, 1116 and 1117. 
2. (1905) I.L.R. 29 Mad. 333: 16 M.L.J. 63 (F. BJ). 
3. (1888) 1.L.R. 16 Cal. 233. , 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


Present :—Lorp ROCHE, Lorp SALVESEN AND SIR GEORGE 
RANKIN. 
Bhojraj .. Appellant* 
v. 
Sita Ram and others .. Respondents 


Indian Evidence Act (I of 1872)-—Proof of pedigree—External evidence 
—Evidence got by rote—Admissibility—Credibility of witnesses—Right of ap- 
pellate Court ta differ from Court of first instance—Hindu law—Hindu 
widow—Alienation—Legal necessity—Lapse of time—Presumptions to sup- 
plement—Presumptions to contradict—Effect on evidence requisite. 


It is open to an appellate Court to differ from the Court which saw the 
witnesses and heard the evidence, where it is manifest that the evidence 
accepted by such Court of first instance is contradictory or in any substantial 
degree shaken in crass-examination or is so improbable as to be unbelievable 
or is for other sufficient reasons unworthy of acceptance. 


The criticism that the evidence bears the appearance that it was got by 
rote or learned by heart and is therefore unreliable, though not without 
weight, is by no means conclusive. Evidence substantially true not infre- 
quently assumes too perfect a form and witnesses such as children not 
infrequently get a story by heart which is none the lessatrue story. The 
real tests are how consistent the story is with itself, how it stands the test of 
cross-examination and how far it fits in with the rest of the evidence and the 
circumstances of the case. 


One Tej Raj died in 1855 leaving surviving him three widows anda 
deceased son’s widow, all of whom had alienated the properties in suit in 
favour of the predecessors in title of the defendants. On the death of the 
last survivor of the four ladies, plaintiff sued the defendants for possession 
of the properties formerly belonging to Tej Raj and then held by the 
defendants, setting up a pedigree proving his relationship to Tej Raj as 
having or taking title from the next heirs’or reversioners to the property of 
Tej Raj, and alleging that the transfers in favour of the defendants were 
not for legal necessity according to Hindu law. On the main issue as to the 
plaintiff’s pedigree, the High Court, differing from the Subordinate Judge, 
held that the plaintiff had failed to establish his pedigree and dismissed the 
suit on that ground. On appeal to the Judicial Committee of the Privy 
Council, 


Held, that no grounds exist here justifying a conclusion as to credibility 
opposed to that of the Judge who had the very great advantage of both seeing 
and hearing the witnesses. 


Held, that the pedigree evidence should not be rejected on the ground of 
the improbability of the memory of the witnesses extending so far as it did,. 
the witnesses having been carefully examined, and each having proved! 
circumstances apart from the pedigree which supported his knowledge and 
credit. Debi Pershad Chowdhry v. Rani Radha Chowdhrain, (1904) L. R. 
311. A. 160: IL.R. 32 C. 84 (P.C.) applied. 
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| In considering the guestion of necessity to an alienation by a Hindu 
widow it cannot be said that owing to the lapse of time, as a matter of law, 
necessity should be presumed. Regard must be had to the amount of evidence 
likely to be available after the lapse of a long time and presumptions are 
permissible to fillin gaps disclosed in the evidence and so to supplement the 
evidence, but presumptions not to supplement but to contradict the evidence 
are not permissible. Chintamanibhatla Venkata Reddi v. Rani of Wadhwan, 
a ae 47 L.A. 6: LL.R. 43 M. 541: 38 M.L.J. 393. distinguished and ex- 
plained. 


Appeal allowed. Judgment of High Court (Mukerji and Bennet, JJ.) 
reversed. Decree of Subordinate Judge restored. 


Consolidated Appeals Nos. 54 and 55 of 1932 from two 
decrees of the High Court of Allahabad, dated 26th March, 
1930, which reversed a judgment and decree of the Subordinate 
Judge of Mainpuri dated the 18th October, 1926 and dismissed 
the plaintiff’s suit. 

The arguments before their Lordships Board dealt chiefly 
with a close examination of the evidence on the record. 

J. M. Parikh for appellant. 

W. Wallach for respondents. 

Their Lordships’ Judgment was delivered by 


Lorp Rocuz.—These are consolidated appeals from two 
decrees of the High Court of Judicature at Allahabad dated 
26th March, 1930, which reversed the judgment and decree of 
the Subordinate Judge of Mainpuri and dismissed the plaintiffs’ 
suit with costs. 


The dispute was as to the property of one Tej Raj, a 
wealthy Brahman landowner, which was situate at Kusyari 
and elsewhere in the district of Mainpuri. Tej Raj died in 
1855 leaving surviving him three widows and a deceased son’s 
widow to whom Tej Raj’s widows gave a portion of the 
property in lieu of her right to maintenance. These four ladies 
at various dates from 1873 onwards alienated the property in 
favour of the predecessors in title of the defendants and by 
1924 when Musummat Bakht Kunwar, the youngest widow of 
Tej Raj and the last survivor of the four ladies died all the 
property in question in the suit was in the possession of the 
defendants. In 1890 a declaratory suit had been brought by 
plaintiffs other than the present plaintiffs purporting to claim 
as reversioners to the property of Tej Raj and seeking to 
challenge the validity of the alienation of such property. This 
suit failed owing to the operation of the rules of limitation 
applicable to such declaratory actions and no question ‘of 
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-pedigree was ever debated or decided in that suit. On the 
-death of the last surviving widow, Musummat Bakht Kunwar, 
the present suit was filed on 17th November, 1924, claiming 
possession of the properties formerly belonging to Tej Raj 
and then held by the defendants. The main issues which arose 
for decision and were decided by the Subordinate Judge were: 


(1) Were the plaintiffs entitled to maintain the suit as having or taking 
title from the next heirs or reversioners to the property of Tej Raj? 


(2) Were the transfers to the defendants and their predecessors in title l 


-effected for legal necessity and valid? 


There were other issues which were subsidiary or have 
‘now ceased to be of importance. The only one of these which 
need be mentioned is an issue as to certain houses and groves 
“in respect of which the Subordinate Judge excepted the houses, 
‘though not the groves, from the operation of his decree which 
“was otherwise in accordance with the plaintiffs’ claim. 


The Subordinate Judge found on both of the issues (1) 
-and (2) in favour of the plaintiffs and in consequence granted 
them the relief they sought. Upon appeal the Judges of the 
High Court agreed with the Subordinate Judge on issue (2) in 
‘holding that the transfers were not for legal necessity or valid. 
‘They also held as to the minor matter of the houses that the 
‘transfers were not for necessity and were not valid. But the 
‘main divergence of view was on issue (1). As to this the 
High Court held that the plaintiffs had failed to establish their 
-pedigree and dismissed the suit on that ground. The appellant 
seeks the restoration of the decree of the Subordinate Judge 
and the defendant-respondents seek to support the decree of 
the High Court both on the grounds upon which the Judges of 
‘the High Court based it and also by contending that the 
‘transfers were for necessity and are binding. This last matter 
-can be shortly dealt with. There are concurrent findings in the 
Courts below in favour of the plaintiffs and their Lordships see 
no reason to doubt that those findings are correct. It was 
-contended on behalf of the defendants that owing to the lapse 
-of time, as a matter of law, necessity should be presumed and 
in support of the contention the case of Chintamanibhatla 
Venkata Reddi v. Rant of Wadhwani was relied upon. The 
judgment in that case does not in the opinion of their Lord- 
ships support the contention of the respondents. Here, as in 
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the case cited, regard must be had to the amount of evidence 
likely to be available after the lapse of a long time and 
presumptions should be allowed to fill in gaps disclosed in the 
evidence but in -this case there is evidence justifying the 
conclusions of the Courts below. Presumptions not to supple- 
ment but to contradict the evidence would be out of place. 


On the minor issue of the houses their Lordships are of 
opinion that the view of the High Court was preferable to- 


.that of the Subordinate Judge. 


The issue as to the plaintiffs’ pedigree and right to main-- 
tain the suit isone of very considerable complexity and difficulty 
both by reason of the lapse of time between the death of Tej 
Raj and the present suit and by reason of the differences of 
view on the. facts and evidence that have emerged in the Courts. 
below. In both Courts very careful and able judgments have: 
been delivered reviewing the evidence in detail and giving 
reasoned grounds for the conclusions arrived at. But after 
full consideration of those judgments and assisted by a close 
examination of the evidence by counsel their Lordships have 
arrived at a clear opinion. that the view of the Subordinate 
Judge on this issue is to be preferred to that of the Judges of 
the High Court. The reasons which have led their Lordships. 


- to this conclusion are as follows: 


The material evidence was mainly oral evidence. Certain 
books of a bard and a priest upon which the plaintiffs sought 
at one stage to rely were not relied upon by the Subordinate | 
Judge who based his judgment on his acceptance of a large 
body of oral evidence adduced to prove the plaintiffs’ pedigree. 
The Judges of the High Court expressed some doubt as to the 
effect of the findings of the Subordinate Judge in the matter of 
credibility but the position seems to be this. The learned Judge 
stated clearly what witnesses he did not believe whether for 
the plaintiffs or the defendants. His narrative of facts based 
on the evidence of witnesses other than these rejected witnesses 
was an acceptance of the evidence for the plaintiffs and the 
learned Judge in some cases added a specific refusal to reject 
the evidence of certain witnesses for the plaintiffs on the score 
of criticisms urged on behalf of the defendants. Their 
Lordships do not doubt that it is open to an Appellate Court 
to differ from the Court which heard the evidence where it is. 
manifest that the evidence accepted by such Court of first 
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instance is contradictory or is so improbable as to be unbelie- 
~vable is or for other sufficient reasons unworthy of acceptance. 
But in the opinion of their Lordships no grounds exist here 
justifying a conclusion as to credibility opposed to that of the 
Judge who had the very great advantage of both seeing and 
hearing the witnesses. The evidence was not contradictory or 
in any substantial degree shaken in cross-examination nor was 
it in the opinion of their Lordships inherently improbable or 
unworthy to be accepted. The main drift of it which was to 
establish the pedigree relied upon and annexed to the plaint 
was confirmed by various circumstances appearing from the 
evidence of the deponents and was also to some extent corro- 
borated by evidence and circumstances external to and 
‘independent of the plaintiffs’ evidence and by evidence and 
documents adduced by the defendants. 


The following points amongst others have weighed with 
their Lordships in arriving at their conclusion in this respect: 
The pedigree evidence was admissible evidence and the 
improbability of the memory of the witnesses extending so far 
as it did seems to their Lordships to be much less than it 
appeared to the Judges of the High Court to be. The reasons 
assigned for a similar conclusion in the case of Debi Pershad 
Chowdhury v. Rani Radha Chowdhrain\ are applicable to this 
case. The evidence of the plaintiff Debi Prasad: of Jaggannath, 
a witness out of the plaintiffs’ line of descent and presumably 
-disinterested or even interested against the plaintiff's attempt 
to establish their pedigree: of Puran Mal: of Ganga Sahai: 


and of Bisheshar Dayal seem to their Lordships to be of’ 


especial importance and to be credible as the Subordinate Judge 
-deemed it to be. The Judges of the High Court evidently 
regarded it as got by rote or learned by heart and therefore 
unreliable. The criticism that the evidence bears that appea- 
tance is justified in the case of one or two of the witnesses 
but not, by any means; in the case of all of them and though 
not without weight such a criticism is by no means conclusive. 
Evidence substantially true not infrequently assumes too perfect 
a form and witnesses such as children not infrequently get a 
-story by heart which is none the less a true story. The real 
:tests are how consistent the story is with itself, how it stands 
the test of cross-examination and how far it fits in with the 
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rest of the evidence and the circumstances of the case. Here 

the plaintiffs’ main evidence was consistent with itself and in ` 
many respects now stands unchallenged. At first the plaintiffs” 

evidence as to pedigree was attacked at many points both in 

cross-examination and by evidence. Those attacks in general: 

have been proved to be unfounded and are not now persisted 

in. The only remaining point of attack is as to whether one 

Laljit who was the plaintiffs’ ancestor was a son of Tej Raj’s 

great grandfather Man Dhata and a brother of his grandfather 
Ajit. Evidence proved to be correct in all other respects is. 
not lightly to be disregarded in this respect, the more as the 

evidence itself contained matters confirmatory of the lineage: 

pleaded and relied upon. Such matters were the evidence of 

kinship as shown by the food or dining terms spoken to as. 
subsisting between various classes of persons in the Tej Raj 

line and the plaintiffs’ line. Even more important was the- 
evidence of the performance of funeral and similar rites for 
Tej Raj and his kin or widows by persons in the plaintiff’s line- 
of descent. A determined effort was made by the defendants. 
to disprove the latter evidence by evidence of the performance- 
of certain of these ceremonies by the son of Tej Raj. This. 
son was however proved to have predeceased his father and 

the effort failed. 

As to matters external to the plaintiff’s own evidence: 
The descent and lineage of Kallu Singh the father of two. 
of the plaintiffs was impeached but the defendants themselves. 
put in documents of their title witnessed by Kallu Singh. Such. 


_ documents were: mortgage deed dated 18th September, 1873,. 


exectited by two of Tej Raj’s widows and witnessed by Kalyan. 
Singh (Kallu) son of Udit Singh—caste Brahman; mortgage- 
bond dated 3rd October, 1874, executed by the same two- 
widows and again witnessed by Kallu Singh son of Udit—- 
caste Brahman. The circumstances and reasons for: 
such execution and attestation were dealt with by the- 
defendant Damodar Das in his evidence and this evidence is. 
subsequently referred to. It is sufficient to say that after the- 
fact of such attestation and the evidence it is not surprising: 
that the general attack on Kallu Singh’s purity of lineage 
failed and the evidence for the plaintiffs was in general! 
believed by the Subordinate Judge. 

Some observation should be made upon the suit of 1890: 
already referred to. The High Court attached great impor— 
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‘tance to this suit adversely to the present plaintiffs. Their 

Lordships do not attach the like importance to it. It is true 
that in that suit a line other than the present plaintiffs’ line 
sought to assert a claim to be Teje Raj’s heirs but that claim 
was never litigated or determined and having regard to the 
contentions and pleadings in that case on the subject of limita- 
tion it seems clear that the parties who sought to defeat the 
rules of limitation by assertion that they did not know of the 
matters complained of would desire to keep clear of Kallu 
Singh and his line of descent (which is the plaintiffs’ line of 
descent) since Kallu as witness to the transfers which were the 
subject-matter of complaint was clearly aware of their execu- 
tion. Any inference adverse to the present plaintiffs which 
may be drawn from the 1890 proceedings seems to their 
Lordships to be more than compensated for by the fact that 
Jaggannath Prasad who is in the line of direct descent from 
the 1890 plaintiffs, was in this suit an important witness for 
the present plaintiffs. 


With regard to corroboration of the plaintiffs’ pedigree 
from external sources: 


A rubkar of 1840 showed that certain land in Kusyari 
was at that date held by Tej Raj and by ancestors of the 
plaintiffs in common though in unequal shares. This fact in 
spite of the inequality of the’shares seems to their Lordships. 
in the circumstances of the case to be more consistent with 
family connection between the co-sharers in the property than 
with any other explanation. More important however is the 
support afforded by the defendants’ witnesses and documents. 
to the plaintiffs’ case. It is not quite clear that the defendant 
Damodar Das was vouching Kallu Singh as a relative who. 
consented to the transfers of property in question though the 
evidence is open to this interpretation but it is clear beyond 
doubt that he was vouching him as did the attestation clause 
to the transfers already referred to as a responsible and well 
born person and not of that illegitimate lineage which the de- 
fendants at the hearing sought to establish. The answers of 
the defendants’ witness Meenda to the Court to the effect that 
Kallu was adescendant of Mandhata were so adverse to the 
defendants that they sought to treat him as a hostile witness— 
suborned by the plaintiffs. In the opinion of the Judge of the 
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Subordinate Court he was not such a witness and the subsequent 
course of the witness’s deposition supports this opinion and 
their Lordships think that this admission was the truth and is 
strikingly corroborative of the plaintiffs’ case in the one and 
only respect in which it remained open to attack. 


Their Lordships will therefore humbly advise His Majesty 
that these appeals should be allowed and the decree of the 
Court of the Subordinate Judge should be restored with the 
instruction that there should be added to the list of properties 
decreed to be recovered by the plaintiffs the houses already 
mentioned. The appellant should recover the costs of the’ 
hearing in the High Court and of these appeals from the 
defendant-respondents. 


Solicitors for appellant: Hy. S. L. Polak & Co. 

Solicitors for first respondents: 7. L. Wilson & Co. 

SP.K. Appeal allowed. 

S. V.V. ——— : 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ] 
PRESENT :—Lorp THANKERTON, LORD ALNESS AND SIR 
Jonn Waris. 
Tyagaraja Mudaliar and another .. Appellants* 
U. A 

Vedathanni .. Respondent. 

_ Evidence Act (I of 1872)—Ss. 91 and 92—Scope—Written insirument 
providing for maintenance of Hindu Widow—Subsequent suit for arrears of 
matntenance—Party stating that document was never intended to be acted 
upon—Admissibility of oral evidence in proof. 

Section 92 of the Evidence Act only excludes oral evidence to vary the 


terms of the written contract, and has no reference to the question whether 
the parties had agreed to contract on the terms set forth in the document. 


. And S. 91 only excludes oral evidence of the terms of the written contract. 


There is nothing in either section to exclude oral evidence that there was no 
agreement between the parties and therefore no contract. Thus it is open to 
aparty to prove that the document was never intended to operate as an 
agreement but was brought into existence solely for the purpose of creating 
evidence of some other matter. l | 
Where a document, which was in form a deed of maintenance, was 
signed by a Hindu Widow and though it provided for maintenance she 
pleaded in her suit for arrears of maintenance filed subsequently, that it was 
‘brought about solely to secure an acknowledgment about the undivided- 
a EE A a a a agan NA Ng aa a aa aia Ni 
* P.C. Appeal No. 13 of 1934. 6th December, 1935. , 
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- Status of her husband and that as regards the provision for maintenance it 
- was never intended to be acted upon by the parties, 


Held, that it was open to the widow to adduce oral evidence in support. 


of her plea that the deed providing for her maintenance was not intended to 
be acted upon. i 

Pym v, Campbell, (1856) 6 E. & B. 370: 119 E. R. 903; Periab Chunder 
Ghose v. Mohendra Purkait, (1889) L, R. 16 I.A. 233: I. L. R. 17 Cal. 291 and 
Mottayappan v. Palani Gounden, (1913) I. L. R. 38 Mad.- 226: 25 M. L. J. 290, 
considered. f : 

Decision of the Madras High Court in Thiagaraja Mudaliar v. Veda- 
thannt, (1932) 63 M.L.J. 707, affirmed. | 

Leslie De Gruyther, K.C.and P. V. Subba Rao for appellants.— 

This evidence really relates to a matter which might fall within 
Proviso (1) of S. 92, and is not admissible for the purpose of 
varying, contradicting, or adding to the document, The evidence 
does contradict, vary, add to, or subtract from, the terms of.the 
document. Pertab Chunder Ghose v. Mohendra Purkait! is the only 
authority which consists directly of an assertion that if the 
witness signed the document, it may nevertheless be unenforceable. 
In the present case, the widow did consent to sign this document 
knowing what the clauses in it were. It has been definitely decided 
that so far as India is concerned you have to confine yourself to 
the Indian Evidence Act pure and simple, and you are not 
entitled to go back to the English law. Balkishan Das v. Legge®. 
You are not entitled to give direct evidence of the intention of the 
parties in regard to the terms of a document. Neither Baijnath 
v. Haji Valley Mahomed3 nor Guddalur Ruthna Mudaliar v, 
Arumuga Mudaliar4, decides that you can give oral evidence when 
you have a contract to say that you agree to it on different terms. 
Ashworth, J., disapproved of this dictum in Lachman Das v, 
Ram Prasad. There is no question as to oral evidence under 
Proviso (2) in Pertab Chunder Ghose v. Mohendra Purkait1, The 
evidence suggests a contemporaneous agreement that the amount 
of maintenance should be fixed in some other way. It contradicts 
the terms of the document, Pym v. Campbell6 is provided for by 
Proviso (3). My submission is that this particular case falls 
` within the words “ varying, the terms of the agreement ”, not that 
there never was an agreement at all. You can show that the whole 
thing was sham but you cannot show that any particular part of it 
was, Tsang Chuen v. LiPo Kwait, The question is whether the 
evidence, which says that the provisions for maintenance was not 





1. (1889) L.R. 16 LA, 233: LL.R. 17 Cal, 291 (P.C,). 
2, (1900) L.R. 27 LA. 58 at 59, 65: LL.B. 22 All. 149 (P,C.). 
3, (1924) LL.R. 3 Rang. 106. l 
4. (1872) 7 M.H.C.R. 189. 5. (1927) LL.R. 49 All. 680 at 683, 
6. (1856) 6 E. & B. 370: 119 E. R, 903. 7. (1932) A.C. 715, 
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to be effective, is admissible under the Indian Evidence Act. Itis 
impossible to suggest that that is not a variation of the contract. 
(refers to Navalbai v, Sivubhail and Appa Dhond v: Babaji 
Krishnaji?). 

A.M. Dunne, K.C. and C. Sydney Smith for respondent.—lf 
it be established that the contents of a written document were not 
intended: to be effective or operative, then it is no contract, and it 
does not come within the provisions of either S. 91 or S, 92. S. 92, 
has not the smallest relevance to the finding in Pertab Chunder 
Ghose v. Mohendra Purkail3, You may have a document whichtis 
executed and which would: therefore be prima facie binding, but 
if it is proved and established that it was a term that that agree- 
ment was never to be an operative contract, then it is no contract 
at all, and no Court of Equity will hold that there was sucha 
contract. We have nothing to do with Ss. 91 and 92. It has been 
held that you can always show that there was no contract. 


‘Guddalur Ruthna Mudaliar v. K. Arumuga Mudaliar4, What was 


stated in Pertab Chunder Ghose v. Mohendra Purkait3, covers the 
whole position completely. Navalbai v. Sivubhail, follows the 
reasoning in Pertab Chunder Ghose v. Mohendra Purkaii3 as 
being the correct reasoning that it does not constitute an agree- 
ment at all, The principle in Pym v, Campbells is amply upheld 
in Pertab Chunder Ghose v. Mohendra Purkait3, Iam entitled to 
show that there was no contract at all. 
Their Lordships’ Judgment was delivered by 


SIR Jonn Wattis.—The plaintiff Vedathanni, widow of 
the late Ramalinga Mudaliar, who died without issue on the 
23rd December, 1912, instituted this suit on the 25th July, 
1925, in the Court of the Subordinate Judge of Negapatam, 
against the two widows of T. Somasundara Mudaliar, her 
husband’s brother, who had survived him, impleading also the 
minor third defendant who had been adopted by the junior 
Widow on the Ist of July, 1925, and defendants 4 and 5 who 
had been appointed Receivers of the family properties in the 
suit instituted by the Ist defendant disputing the adoption. 
The plaintiff claimed to recover arrears of maintenance from 
the Ist January, 1914, when she began to live separately from 
her husband’s family, at the rate of Rs. 10,000 a year. It was 
stated in the plaint that the ante-adoption deed executed on 
behalf of the minor third defendant by his natural father on 
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the 21st June, 1925, in favour of the adoptirig widow had 
made a provision for the plaintiff’s maintenance which would 
work out at Rs. 10,000 a year, and in the interests of peace 
she was willing to accept this sum although it was much below 
what would be legitimately due to her. 

It was alleged in the plaint that the two brothers Soma- 
sundara and Ramalinga Mudaliar were members of an 
undivided Hindu family and owned extensive movable and 
immovable properties in the Tanjore District of the approxi- 
mate value of about 50 lakhs, (Rs. 50,00,000), but had been 
living separately and enjoying the said lands in separate 
portions, and that in consequence,.on Ramalinga’s death, 
Somasundara, the surviving brother, feeling nervous as to the 
possibility of his widow, the plaintiff, setting up the case that 
the brothers had separated and that the plaintiff was accord- 
ingly entitled to a widow’s estate in one half of the family 
properties, was anxious that a document should be executed 
evidencing the undivided status of the family. With. this 
object, a document was executed on the 28th December, 1912, 
by the plaintiff and by Somasundara affirming the undivided 


status of the family and purporting to make provision for the 


plaintiff’s maintenance. It was, however, distinctly understood 
that this document was not to be the final contract for. the 


plaintiff’s maintenance but was solely intended as a voucher: 


establishing the joint undivided nature of the family, it being 
agreed that the plaintiff’s claim for maintenance on a scale 
commensurate with the position and status of the family was 


to be left over for future settlement at leisure. Consequently. 
the provision for maintenance in the deed was never given 


effect to or acted on by the parties, and Somasundara continued 
in possession and enjoyment’ of all the family properties until 
his death on the 17th January, 1925. The plaintiff had lived 


separately from her husband’s family from the beginning of 


1914 (being maintained as appeared from the evidence by her 
own family) and had repeatedly asked Somasundara to make 
due provision for her maintenance. He had repeatedly 
promised to do so, but died without having made any such 
provision or paid her anything for her maintenance. 

The first defendant did not file any written statement, and 
the second defendant, in a joint written statement filed on 
behalf of herself and the minor third defendant, put the plain- 
tiff to. the proof of the allegations in the plaint. She stated 
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that she was informed and believed that for several years past 
the plaintiff had not received any income from the lands set 
apart for her maintenance, and was, therefore, entitled to the 
mesne profits in respect of- past maintenance. As regards the 
future, she admitted the execution of the ante-adoption deed 
making provision for the plaintiff, and, as the matter concerned 
the estate of the minor third defendant, she left the Court to 
fix such maintenance as might be deemed reasonable. 


The family admittedly owned 1,500 velis of wet and dry 
lands of the approximate value of no less than 50 lakhs of 
Rupees which they had apparently acquired in the course of 
their money lending business by buying up the holdings of the 
ryots with whom the land revenue had been temporarily 
settled under the ryotwari system prevailing in Tanjore. They 
also owned several lakhs of rupees invested in the money 
lending business. 


Some time before the death of the plaintiff’s husband, the 
two brothers had divided their lands and begun to live sepa- 
rately, and according to the evidence the income from the 
lands in the husband’s possession amounted to Rs. 70,000, all 
of which he spent. These facts were sufficient to raise a 
prima facie case of separation in which case his widow would 
be entitled for life to one half of the family properties. 


On his death in December, 1912, his elder brother Soma- 
sundara, took control, had the body removed to his own house 
for funeral rites, and locked up the other house in which there 
was a box containing jewels of which the widow. had-the key. 
The widow, who went to live with him, disclaimed any inten- 
tion of setting up a case of separation, but there was always 
the possibility that her relations might persuade her to change 
her mind, and at his request she agreed to sign a document 
evidencing the undivided status of the family. He proceeded 
at once to have a deed of settlement drawn up by which from 
that day onwards she was to have the jewels in her possession 
as set out in the Schedule A vith full powers of alienation, and 
as soon as she decided to live apart from him, she was to enjoy 
for her life the income of the lands and to live in the house 
mentioned in Schedule B. In consideration of this provision 
she relinquished her claims for maintenance. The annual 
income of the lands set apart for her was between Rs. 2,000 
and 2,500 only Rs..200-0-0 a month, and, as regards the house 
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in Bazaar Street, Tiruvarur, the plaintiff stated in her evidence 
that people of her status and condition of life could not live 
there at all, 


There are concurrent findings of the Courts below that 
when this document was presented to her three days after her 
husband’s death, she refused to sign it, and was only induced 
to do so two days later by representations that it would not be 
acted on, and was only intended to provide evidence of the 
undivided status of the family. It was held by both Courts on 
these facts that there was no agreement and therefore no 
contract. | 


There can be little doubt that if a suit had been brought 
in time, this agreement might have been set aside on the 
ground of fraud or undue influence. What happened, however, 
was that the plaintiff retained the jewels which had all along 
been in her possession and that no effect was given to the 
provision for her maintenance. A year after her husband’s 
death she went to live with her own people and has since been 
maintained by them. Somasundara died on the 17th January 
1925, and his junior widow, the 2nd defendant, executed the 
ante-adoption deed in which provision was made for the plain- 
tiff’s maintenance on the following 6th June, and adopted the 
minor third defendant on the 7th July, and on the 2ist 
December, the plaintiff filed the present suit to recover arrears 
of maintenance at the rate already mentioned from the Ist 
January, 1914 when she ceased to live with her husband’s 
family. As the arrears were claimed for less than 12 years the 
suit was in time. 


The main question arising in this appeal is whether, as 
contended by the appellants under the provisions of Ss. 91 
and 92 of the Indian Evidence Act, oral evidence was in- 


admissible. to establish that it had been agreed that the provi- 
sions for the plaintiff’s maintenance were not to be acted on, 


as the document was only intended to create evidence of the 
undivided status of the family. The Madars High Court, 
from which this appeal comes has repeatedly held such evidence 
to be admissible, and decisions to the same effect of the High 
Courts at Calcutta, Patna and Rangoon have been cited. 
There is, however, one decision of the Allahabad High Court 
the other way. In support of the admissibility of this evidence, 
the respondents have also cited the decisions of this Board in 
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Pertab Chunder Ghose v. Mohendra Purkait! which came 
before Lord Watson, Sir Barnes Peacock and ‘Sir Richard. 
Couch. That wasa suit by a zemindar to eject tenants under 
a kabuliyat which they bad executed, and their Lordships in a 
judgment dismissing the appeal which was delivered by Sir 
Richard Couch, observed that: 


“Tf there was any stipulation in the kabuliyat which the plaintiff told 
the tenanis would not be enforced, they cannot be held to have assented to it, 
and the kabuliyatis not the real agreement between the parties, and the 
plaintiff cannot sue upon it”. 


There was a finding that, when the defendants objected to 
signing the kabuliyat on account of the stipulation entitling 
the zemindar to take khas possession at any time, they were 
told that it would not be acted on, and, as the experienced. 
counsel for the appellants who contended that the learned 
Judges of the High Court were not justified in holding on that 
finding that the contracting parties were not of one mind as to. 
the agreement, had not submitted that the oral evidence on 
which the finding was based was inadmissible to show that 
there was no agreement between the parties, it was unnecessary 
to deal with this question in the judgment of the Board.. 1t 
may, however, in their Lordships opinion, be safely inferred 
that Sir Richard Couch and Sir Barnes Peacock were well 
acquainted with the provisions of the Indian Evidence Act and 
saw no objection to the reception of oral evidence to show that 
there was no agreement and therefore no contract. 


The two relevant sections are as follows, the exceptions 
and explanations in S. 91 being omitted as having no bearing’ 
on the qtiestion. 


91, When the terms of a contract, or of a grant or of any other disposi- 
tion of property, have been reduced to the formofa document, and in all 
cases in which any matter is required by law to be reduced to the form ofa 
document no evidence shall be given in proof of the terms of such contract, 
grant or other disposition of property, or of such matter, except the document 
itself, or secondary evidence of its contents in cases in which secondary 
evidence is admissible under the provisions herein before contained. | 


92. When the terms of any stich contract, grant or other disposition of 
property, or any matter required by law to be reduced to the form of a docu- 
ment, have been proved according to the last section, no evidence of any oral 
agreement or statement shall be admitted,as between the parties to any such 
instrument or their representatives in interest, for the purpose of contradict- 
ing varying, adding to, or subtracting from, its terms. 

Proviso (1) Any fact may be proved which would invalidate any docu- 
ment, or which would entitle any person to any decree or order relating 
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thereto, such as fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want of failure of consideration, or 
mistake in fact or law. ‘ 


Proviso (2) The existence of any separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent with its 
terms, may be proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality of the document. 


Proviso (3) The existence of any separate oral agreement, constituting a 
condition precedent to the attaching of any obligation under any such 
contract, grant or disposition of property, may be proved. 


Proviso (4) The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract, grant or disposition of property, may 
be proved, except in cases in which such contract, grant or disposition of 
property is by law required to be in writing, or has been registered according 
to the law in force for the time being as to registration of documents. 


Proviso (5) Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that descrip- 
tion, may be proved. 


Provided that the annexing of such incident would not be repugnant to, 
or inconsistent with, the express terms of the contract. 


Proviso (6) Any fact may be proved which showsin what manner the 
language of a document is related to existing facts. 

There being no proviso in either section making oral evid- 
ence to show that there was no agreement and therefore no 
contract inadmissible, their Lordships will consider, in the 
first place, whether there is anything in the sections themselves 
to render it inadmissible, and secondly, whether the terms of 
proviso 1 to S. 92 are not wide enough to make it admissible 
under that proviso. 


When a contract has been reduced to the form of a docu- 
ment, S. 91 excludes oral evidence of the terms of the docu- 
ment by requiring those terms to be proved by the document 
itself unless otherwise expressly provided in the Act, and S. 92 
excludes oral evidence for the purpose of contradicting, vary- 
ing, adding to, or subtracting from such terms. S. 92 only 
excludes oral evidence to vary the terms of the written contr- 
act, and has no reference to the question whether the parties 
had agreed to contract on the terms set forth in the document. 
The objection must therefore be based on S. 91 which only 
excludes oral evidence as to the terms of a written contract. 
Clearly under that section a defendant sued, as in the present 
case, upon a written contract purporting to be signed by him 
could not be precluded in disproof of such agreement from 
giving oral evidence that his signature was a forgery. In their 
Lordships’ opinion oral evidence in disproof of the agreement 
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(1) that, as in Pym v. Campbell! the signed document was not 
to operate asan agreement until a specified condition was 
fulfilled, or (2) that as in the present case, the document was 
never intended to operate asan agreement but was brought 
into existence solely for the purpose of creating evidence of 
some other matter, stands exactly on the same footing as evid- 
ence that the defendant’s signature was forged. 


In Pym v. Campbell? the defendants were sued upon a 
written contract to purchase an invention, and Lord Campbell 
had ruled at the trial that on the plea denying the agreement 
oral evidence was admissible that it had been agreed between 
the parties before they signed that there was to be no agree- 
ment until the invention was approved by A. In his judgment 
discharging the rule nisi for a new trial, Lord Campbell said: 


“Tt was proved in the most satisfactory manner that before the paper was 
signed it was explained to the plaintiff that the defendants did not intend 
the paper to be an agreement till 4 had been consulted, and found to approve 
of the invention; and that the paper was signed before he was seen only 
because it was not convenient for the defendants to remain. The plaintiff 
assented to this, and received the writing on those terms. That being proved, 
there was no agreement”. 


Erle, J., who gave judgment first had dealt more fully 
with this question. l 


“ The point made is that there isa written agreement, absolute on the 
face of it, and that evidence was admitted to show that it was conditional: 
and if that had been so it would have been wrong. But I am of opinion that 
the evidence showed that in fact there was never any agreement at all. The 
production of a paper purporting to be an agreement bya party, with his 
signature attached, affords a strong presumption that it is his written agree- 
ment; and, if in fact he did sign the paper animo contrahendi, the terms con- 
tained in it are conclusive and cannot be varied by parol evidence... . but, 
if it be proved that in fact the paper was signed with the express intention 
that it should not be an agreement, the other party cannot fix it asan agree- 
ment upon those so signing. The distinction in point of law is that evidence 
to vary the terms of an agreement in writing is not admissible, but evidence 
to show that there is not an agreement at all is admissible”. 


The Indian Legislature has thought well to ‘give statutory 
effect to the decision in Pym v. Campbell! in proviso 3 to S. 92: 


“The existence of any separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under any such contract . 


may be proved.” : 
And in Mottayappan v. Palani Goundan?. Benson and 


Sundara Ayyar, JJ., have expressed the opinion that oral evid- 
énce to show that a document was never intended to operate 


Temane aan 





L (1856) 6E. & B 370: 119E.R. 903, 
2, (1913) 1 L. R. 38 Mad. 226: 25 M.L.J. 290. - 
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according to its terms, but was brought into existence, as in 
the present case, solely for the purpose of creating evidence 
about some other matter is admissible under proviso 1 to S. 92, 
“any fact may be proved which would invalidate any docu- 
ment”. This may well be so, but in their Lordships’ opinion, 
even if there were no provisos to either section, the result in 
the present case would be the same, because there is nothing 
in either section to exclude oral evidence that there was no 
agreement betweeen the parties and therefore no contract. 

It was, also, contended that the case came within S. 92, 
because of the provision recognising the widow’s title to the 
jewels in her possession. The High Court have found that 
this provision was not intended to operate as an agreement, 


P.C. 


Tyagaraja 
Mudehar 


Vedathanni. 


Sir John 
Wallis. 





but was introduced to give verisimilitude to the document, it — 


being usual to make such a provision in agreements for a 
widow’s maintenance. Further, it was held by this Board 
in the passage already cited from the judgment in Pertab 
Chunder Ghose v. Mohendra Purkaiti that if the defendants 
were told that any stipulation in the agreement would not be 
enforced, they could not be held to have assented to it. 
Consequently the document was not the real agreement between 
the parties, and the plaintiff could not sue upon it. 

In their Lordships’. opinion both the lower Courts were 
right in finding on the oral evidence in this case that there was 
no contract, and they will humbly advise His Ha esty that the 
appeal be dismissed with costs. 

Solicitor for appellant: Shephard. 

Solicitor for respondent: H. S. L. Polak. 

S. P. K. Appeal dismissed. 

B. V. V. 
IN THE HIGH COURT OF F JUDICATURE AT MADRAS. 

PRESENT :-—MR. Justice VARADACHARIAR. 
Chittukuri Gopala Rao .. Petitioner* (Petitioner-Defendant) 





Parachuri i Subba Rao .. Respondent (Respondent-Plaintif). 


Civil Procedure Code (V of 1908), O. 37, r. 3 (2)—Leave to defend to be 
granted, whether conditionally—Practice—Interference by High Court when 
proper. 

It will not be a reasonable interpretation of cl. 2, r.3 of O. 37, Civil 
Procedure Code, to say that it contemplates only two courses : either to a 
grantof leave unconditionally or a refusal of leave. At the time when the 


1. (1889) L.R. 16 I.A. 233: I.L.R. aa Mak 291 (P.C.) 
* C. R. P. No. 1223 of 1934. 24th October, 1935. 
31 





242 THE MADRAS LAW JOURNAL REPORTS. [voL 


question of granting of leave comes up, the Court has not before it the full 
materials on which it can come to a satisfactory conclusion on the merits of 
the proposed defence: and if it thinks that there is something to be said in: 
defence, what can be described as a ‘ plausible defence’, it may be inclined to 
grant leave but only on condition of security. The English practice since the 
ruling in Jacobs v. Booth’s Distillery Co., (1901)85 L. T. 262, namely, that. 
the condition of payment into Court or giving security is seldom imposed. 
and only in cases where the defendant covenants or there is good ground 
in the evidence for believing that the defence set up is sham defence, may 
be a safe enough rule to follow even in this country. But it will not be 
right to crystallise into rules of law the circumstances under which in the 
exercise of the discretion vested in the court by the second clause of O. 37, 
r. 3 the court can demand security. If inany case, the High Court is. 
satisfied that the discretion has been aribitrarily or perversely exercised, it: 
may not hesitate to interfere. 

Periya Miyana Marakayar v. Subramania Aiyar, (1923) 46 M.L.J. 255. 
and Sundaram Chettiar v. Valliammal, (1934) I.L.R. 58 Mad. 11668 M.L.J 
16, referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Tenali dated 31st July, 1934 and passed in C. M. P. No. 621 
of 1934 in O. S. No. 813 of 1933. 

P. Satyanarayana Rao for petitioner. 

Ch. Raghava Rao for respondent. 

The Court delivered the following 

Jupcment—This is an application to revise an order of 
the District Munsif of Tenali whereby when granting leave to 
defend a suit under O. 37, Civil Procedure Code, he imposed 
upon the petitioner a condition that he should give security 
for the suit claim. In the face of cl. (2) of O. 37, r. 3, it 
cannot be seriously disputed that in suits under O. 37, the 
Court has jurisdiction to impose conditions when. granting 
leave to defend. But Mr. Satyanarayana Rao on behalf of the 
petitioner has strongly insisted that in view of several decisions. 
of this Court, a Court ought not to impose a condition when. 
granting leave to defend except under exceptional circumstances.. 
In particular, he referred to a decision of Madavan Nair, J., 
in Olayatt Kunhu v. Ussan Kasim Sait! and a decision of 
Ramesam, J., in Venkata Kishinayya v. Ramaswami® where 
the learned Judges have interfered even in revision with orders. 
imposing a condition of security. He also drew my attention 
to a decision of Schwabe, C. J. and Ramesam, J., in Periya: 
Miyana Marakayar v. Subramania Aiyar3 and a more recent 
decision of a Division Bench in Sundaram Chettiar v. Valle 





1, A.LR. 1929 Mad. 841. 2. (1935) 68 M.L.J. 407, 
. 3. (1925) 46 M.LJ. 255.. 
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Ammali where the decision in Periya Miyana Marakayar v. 
Subramania Aiyar? is referred to with approval. 

The judgment in Periya Mi iyana Marakayar v. Subramania 
Aiyar2 itself recognises that: 

“In exceptional cases where for instance there appears to be so grave a 
_ suspicion that the Court comes to the conclusion that the defence is put in 
only i in order to obtain further time”. 

the Court may impose a condition for giving of security. 
In the single Judge decisions above referred to, the learned 
Judges mainly proceeded on the footing that the lower Court 
had not bestowed attention upon the question whether any 
special circumstances existed justifying the imposition of an 
order for security before granting leave. I am unable to agree 
that the lower Court has made any such mistake in the present 
case. 

It will certainly not be a reasonable interpretation of 
cl. 20f ther. 3 of O. 37 of the Code to say that it contemplates 
only two courses: either a grant of leave unconditional or a 
refusal of leave. At the time when the question of granting 


leave comes up, the Court has not before it the full materials — 


on which it can come to a satisfactory conclusion on the merits 
of the proposed defence; and if it thinks that there is something 
to be said in defence, what in the present case the lower Court 
describes as a “ plausible defence ”, it may be inclined to grant 
leave but only on condition of security. The learned Judge 
has in the present case referred to the conduct of the defendant 
some time before the institution of the suit, which justifies the 
suspicion that he had denuded himself of all his property in 
view of possible suits against him. As it is said that insolvency 
proceedings are pending against the defendant, it will not be 
proper in the circumstances to say more about this aspect of the 
matter. The order of the District Munsif makes it clear that 
he did consider with some care the propriety of imposing a 
condition on the defendant before granting leave and he has 
rightly used his discretion in preferring to allow the defendant 
to give security for the suit amount instead of insisting upon 
the deposit of the amount in Court. 
Under O. 14, r. 6 of the English Supreme Court Rules, 
it is stated by annotators in the Annual Practice that: 
“Since Jacobs v. Booth’s Distillery Company® the condition of payment 
into Court or giving security is seldom imposed and only in cases where the 


1. (1934) LL.R. 58 Mad. 116: 68 M.L.J. 16. 2, (1923) 46 M.L.J, 255. 
3. (1901) 85 L.T. 262. 
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defendant consents or there is good ground in the evidence for believing that 
the defence set up is a sham defence”. 

As a rule of practice this may be a safe Sonen rule to 
follow even in this country but it will not be right to crystallise 
into rules of law the circumstances under which in the exercise 
of the discretion vested in it by the second clause of O. 37, 
r. 3, the Court can demand security. If in any particular 
case, this Court is satisfied that the discretion has been 
arbitrarily or perversely exercised, this Court may not hesitate 
to interfere; but I see no reason to think so in the present case. 

The revision petition is accordingly dismissed with costs; 
but, in the circumstances, I extend the time for the giving of 
security to the 15th December. 

K.C. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KING. 


Murugappa Thevan and others .. Petitioners (Accused). 


Criminal Procedure Code (V of 1898), S, 528 (2)—-Transfer of a case for 
pronouncement of judgment to the Magistrate himself who had heard argu- 
ments and come to a conclusion—Fresh arguments and committal to Sessions 
by him—Whether transfer legal—Judgment not a part of trial or enquiry 
within meaning of S. 528 (2). 

Where after trial of a case but before the actual pronouncement of the 
judgment by the Sub-Magistrate, he was transferred to another place and the 
District Magistrate thereupon transferred the case to him for judgment 
being pronounced, but the Sub-Magistrate instead of pronouncing judgment 
posted the case for fresh argument and then came to a conclusion to commit 
the accused to sessions. 

Feld, that the transfer was not legal. , 

The pronouncing of judgment is not part of the trial and it seems to 
follow from S. 528 (2) of the Criminal Procedure Code that however con- 
venient it may be in practice to do what the District Magistrate has done, 


- there is no warrant for this procedure in the Criminal Procedure Code. 


The Public Prosecutor, Madras v. Chocklinga Ambalam, (1928) I.L.R. 
52 Mad. 355: 56 M.L.J. 216 and Bhogole Chinna Somayya In re (1932) 36 
L.W. 881 applied. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to quash the charge 
framed by the Court of the Second Class Magistrate of 
Tiruvadamurudur in P.R.C. No. 6 of 1935. 

K. S. Jayarama Ayyar for petitioners. 

Public Prosecutor on behalf of the Crown. 


The Court made the following 


*Crl. R. C. No. 673 of 1935. _. 31st October, 1935. 
(Cri. R. P. No. 621 of 1935). 
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Orper.—The petitioners in this revision case are four 
persons who were accused before the Sub-Magistrate of 
Mannargudi of having beaten the complainant and extorted 
from him a promissory note for Rs. 120. Charges were framed 
against them, after the hearing of the prosecution evidence, 
under Ss. 384 and 352 read with S. 34 of the Indian Penal 
Code. Defence witnesses were examined and arguments heard, 
and the case was finally posted for judgment on the 31st of 
July last. On the 30th of July the Magistrate who had heard 
the case was suddenly transferred to Tiruvadamarudur. The 
new Magistrate, I understand, took up the case on the 31st of 
July and asked the accused whether they wished for a de novo 
trial, and a trial de novo was requested. The Magistrate seems 
to have referred to the Additional District Magistrate of 
Tanjore as to what should be done. The Additional District 
Magistrate thereupon transferred the case to Tiruvadamarudur 
so that the judgment might be pronounced by the Magistrate 
who had actually heard the arguments. When the case was 
once more before him that Magistrate did not pronounce 
judgment but posted the case for fresh argument and then 
came to the conclusion that there was prima facie material for 
a charge of dacoity as the four accused were said to have been 
accompanied by persons not before the Court. He thereupon 
resolved to commit the accused to Sessions. It is against this 
order that this petition lias been filed. 


The order is attacked as without jurisdiction on two 
grounds; firstly, because the Sub-Magistrate of Tuiruvada- 
marudur had no jurisdiction to do anything at all in the case 
as it could not legally have been, transferred to him by the 
District Magistrate, and, secondly, that, if he had jurisdiction, 


his only course was to proceed to pass judgment on the charges: 


which he had himself framed, that when he framed charges 
under Ss. 384 and 352he had in effect discharged all the accused 
of the offence of dacoity and without some order of a superior 
court directing fresh enquiry he had no right to go back upon 
his previous decision. The first of these arguments depends 
upon the language of S. 528 of the Criminal Procedure Code. 
S. 528 (2) runs as follows: 


“Any Chief Presidency Magistrate, District Magistrate, or Sub-Divisional 
Magistrate may withdraw any case from, or recall any ‘case which he has 


made over to, any Magistrate subordinate to him, and may inquire into or try 
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_ such case himself, or refer it for inquiry or trial to any other such Magistrate 


competent to inquire into or try the same”. 


It will be seen from the language of this sub-section that 
the only intention recognised by the legislature for a transfer is 
that the Court to which the case is transferred should inquire 
into or-try it. The question then arises whether the pronoun- 
cing of judgment amounts to any part of the inquiry or trial. 
This matter has already been decided, in somewhat similar 
circumstances, by two learned Judges of this Court. In The 
Public Prosecutor Madras v. Chockalinga Ambalam1 it was 
held by Reilly, J. in circumstances similar to these, namely, 
when everything had been done except the actual pronouncing 
of judgment, that the accused person had no right within the. 
meaning of S. 526 (8) of the Criminal Procedure Code to 
apply for adjournment in order to get a transfer of the case, 
the reason being that with the conclusion of the argument, there 
being nothing left save the pronouncing of judgment, the trial 
had come to an end. In Bhogole Chinna. Somayya In re?, the 
Magistrate had been transferred when his judgment was ready 
but not actually pronounced, and the new Magistrate refused 
the application by the accused for a de novo trial; it was held 
by Burn, J. that the trial of the.case was over as soon as the 
Magistrate had determined the issue of the guilt or innocence 
of the accused and the mere pronouncing of the judgment was 
not a part of thé trial. It seems clear from these decisions, 
with which I respectfully agree, that the pronouncing of 
judgment is not a part of the trial; and it seems to me to 
follow from the language of S. 528 (2) that, however 
convenient it may be in practice to do what the Additional 
District Magistrate has done, there is no warrant for this pro- 
cedure inthe Criminal Procedure Code and it must be held 
that the transfer is not legal. It is unnecessary in this view of 
the case to consider the second argument. 


I must set aside the order of the Sub-Magistrate of 
Tiruvadamarudur on the ground that the transfer of the case 
to his file is illegal. I must also set aside the order of transfer 
and remand the case to the Stationary Sub-Magistrate of 
Mannargudi for disposal according to law. 

K. C. ; 


1. (1928) I.L.R. 52 Mad. 355: 56 M.L.J. 216. 
2. (1932) 36 L.W. 881: 





Case remanded. 
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PRIVY COUNCIL. 
[On ay from the High Court of Judicature at Bombay. ] 
PRESENT :—Lorp THANKERTON, SIR LANCELOT SANDERSON 
AND SIR GEORGE RANKIN. 
The Commissioner of Income Tax, Bombay 
Presidency and Aden .. Appellant* 
v. 
Currimbhoy Ebrahim and Sons, Limited 
(as Agent of H.E.H. the Nizam of 
Hyderabad), now in liquidation .. Respondents. 


Income-tax Aci (XI of 1922), Ss. 42 and 43—Single transaction of loan— 
Money advanced in Native State—Interest and Principal made payable in 


. f x : i í P. C: 
Native State—Borrower company carrying on business in British India— paul 
Assessment in respect of interest received—Meaning of expression “ property The 
an British India”, Commis- 

The assessee Company which carried on business in Bombay, was sioner of 


Income-tax, 


assessed to income-tax as agents of His Exalted Highness the Nizam in Bombay 


respect of certain sum of money paid by the company to the Nizam by way v. 
of interest upon a loan advanced by the latter. The loan was given undera Currimbhoy 
registered agreement executed in Bombay which provided that the money Ebrahim 
agreed to be lent was to be paid by the lender into the Hyderabad branch of GEE 
the Imperial Bank of India to the credit of the borrower, that interest was to 
be paid in Hyderabad at a certain rate and the principal sum was also to be 
paid in Hyderabad in five equal monthly instalments. It appeared that the 
loan made by the Nizam was an isolated transaction and that there was no 
‘course of dealing between the parties. 

Held, that the facts did not disclose a business connection between the 
‘company and the Nizam, and that the interest income in respect of which the 
company had been assessed to income-tax as agent of the Nizam could not be 
deemed to have accrued or arisen in British India at all and was therefore 
not liable to tax. Meaning of the word “property” in S. 42 (1) of the 
Income-tax Act discussed. 

Decision of the Bombay High Court affirmed. 

Appeal against the judgment of Beaumont, C.J. and Rang- 

nekar, J. in Civil Revision Reference No. 12 of 1932, dated 
28th February 1933. 


Gavin T. Simonds, K.C. and W. Wallach for appellant —The 
lender having resided out of British India, the interest paid on the 
Joan must be “deemed to be” income accruing or arising within 
British India (see Income Tax Act, S. 42 (1)), and was chargeable 
to income-tax in the name of Messrs. Currimbhoy Ebrahim and 
Sons, who were “deemed to be” the assessee’in respect of such 
income-tax, The facts established a business connection within 
the meaning of S. 42, The word “property” in 5. 42 is not 
restricted to immovable property. By virtue of S. 42 (1) the 
interest income on tho loan-is deemed to be income accruing or 
arising in. British India within the meaning of the concluding 


* P.C. Appeal No. 104 of 1934. 28th October, 1935. 
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words of S, 4, and therefore it is chargeable to income-tax in 
British India. . 

Latter, K.C. and Sir T. J, Sirangman for respondents.—The 
words “business connection?” and “property” in S. 42 (1) are 
intended as repetitions of the expressions “business” and “property” 
appearing in S. 6 to describe “heads of income”, and the interest 
income being admittedly taxable under the 6th heading “other 
sources” cannot be said to accrue or arise through or from any 
business connection or property in British India within S. 42 (1). 
Reference was made to Rogers Pyatt Shellac & Co. v. Secretary of 
State for Indial and The Commissioner of Income Tax Burma v. 
Messrs, Steel Bros, The loan did not constitute either a 
“business connection” or “property” within the meaning of S. 42. 
The respondents could not be deemed to be the agent of H.E.H. 
under S. 43 in that (a) they were not employed by H.E.H.; (b) 
they had no “business connection” with H.E.H.; and (c) H.E.H. 
was not in receipt of any income “through” them within S. 43. 


The facts in The Commissioner of Income-Tax Bombay 
Presidency v. The Bombay Trust Corporation’ are different 
from the facts here; in that case there was a business connection, 
and therefore it was necessary to see if the income was paid 
“through” the agent. The situs of the debt is at the place where 
it can be enforced, Dicey’s Conflict of Laws, 5th edition pp. 616, 
993, 994. 

Their Lordships’ judgment was delivered by 


Sır GEORGE Ranxin.—This appeal arises out of an 
assessment order made by the Income Tax Officer of A. Ward, 
Bombay, on the 7th August, 1931, against the respondent 
company Messrs. Currimbhoy Ebrahim and Sons, Limited, as 
agents of His Exalted Highness, the Nizam of Hyderabad. 
The order was made in respect of income tax for the year of 
assessment 1931-1932, but was based upon the accounting 
period being the year 1930-1931. Two items only were 
included in the order, first, the sum of Rs. 27,960 being income- 
tax claimed to be due from the Nizam under the head 
“property” in respect of house property in Bombay of which 
he is the owner; secondly, a sum of Rs. 3,15,214 being the 
amount received in the year of account by the Nizam from 
the respondent company as interest due upon a loan of 
Rs. 50,00,000 made by the Nizam to the respondent company: 


1, (1924) I.L.R. 52 Cal. 24. 2. (1925) ILR. 3 Rang. 614 at 652, 
3. (1928) I.L.R. 52 Bom. 702. 


LXX] THE MADRAS LAW JOURNAL REPORTS. 249 


upon the terms of a written instrument dated 16th August, 
1929, The latter claim was laid under the heading “ Other 
Sources ” as defined by S. 12 of the Act. 

This assessment of the respondent company in respect of 
income-tax claimed to be due from the Nizam was based 
upon proceedings taken under S. 43 of the Indian Income-tax 
Act (Act XI of 1922), a notice having been issued upon the 
respondent company to the effect that the Income Tax Officer 
intended to treat them as agents of the Nizam. Notice having 
been issued on the 7th May, 1931, and the respondent company 
. having appeared and objected, the Income Tax Officer on the 
Sth June, 1931, made an order in writing holding that a 
business connection existed between the respondent company 
and the Nizam, and that the word “ property ” appearing in 
S. 42, sub-section 1 of the Act includes movable property and 
investments. The final conclusion of this order was that there 
was income chargeable to income-tax under S. 42 (1) of the 
Act and that Messrs. Currimbhoy Ebrahim and sons, Limited, 
might be deemed to be the agent of His Exalted Highness the 
Nizam. 


As already mentioned, the Assessment Order of the 7th 
August, 1931, included income-tax in respect of house property 
in Bombay. This was property with which the respondent 
company had nothing whatever to do. It appears from the 
Assessment Order itself that it was included, not because 
income-tax under the head “ property” had not been paid by 
the person managing the property, but because the Income Tax 
Officer considered that income of an assessee from all sources 
must be included in one assessment, and that there cannot be 
two or more assessments against one assessee for the different 
sources of income. 


The respondent company appealed from the Assessment 
Order to the Assistant Commissioner of Income Tax, Bombay, 
taking objection not only to the claims themselves, but also to 
the right of the Income Tax Officer to treat them as agents of 
the Nizam. The appeal was dismissed by the Assistant 
Commissioner who upheld the findings of the Income Tax 
Officer under the first sub-section of S. 42 in respect of the 
interest upon the loan. He also upheld the assessment in 
respect of the house property, on the ground that it was within 


the right of the Income Tax Officer to select any agent as the 
32 
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principal agent and to bring all items of income into one 
assessment. 


The respondent company thereupon applied under S. 66 
of the Act to the Commissioner of Income Tax to make a 
reference to the High Court of Bombay regarding certain 
questions of law arising out of the Assessment Order, and by 
Letter of Reference dated the 30th November, 1932, the 
Commissioner submitted five questions formulated by the 
respondent company. The questions were as follows :— 

“ (1) Whether the facts of the case constitute a business connection 


between the Applicants and His Exalted Highness the Nizam within the 
meaning of S, 42 of the Income-tax Act. 


“ (2) Whether the interest earned by His Exalted Highness the Nizam 
on the loan made to the Applicants constitutes Profit or Gain accruing or 
arising to His Exalted Highness the Nizam directly or indirectly through 
or from any business connection or property in British India chargeable to 
Income-tax in the name of the Applicants. 


“(3) Whether the Assessee can in law be deemed to be agent of His 
Exalted Highness the Nizam under S. 43 of the Income-tax Act. 


“(4) Whether the Applicants are liable to be assessed as Agent for His 


‘Exalted Highness the Nizam in respect of :— 


(A) Interest on the loan above referred to, 
(B) Property income above referred to. 
“(5) Whether the assessment levied on the Applicant is valid in law”. 


The opinion of the Commissioner submitted as required 
by Sub-section 2 of S. 66 of the Act was to the effect that the 
interest income arose from a business connection in British 
India within the meaning of S. 42, Sub-section (1). He also 
found that the respondent company were liable to be deemed 
the Nizam’s agents for all the purposes of the Act by reason of 
the fact that they had a business connection with the Nizam. 


The High Court of Bombay answered all the questions 
propounded in the negative, holding that there was no business 
connection between the Nizam and the respondent company, 
that the interest income did not arise to the Nizam through or 
from any property in British India, and that the respondent 
company is not hit by S. 43 of the Act either as having any 
business connection with the Nizam or as being persons through 
whom the Nizam is in receipt of any income, profits or gains. 
It is from this decision that the present appeal has been 
brought to H. M. in Council by the Commissioner for Income-. 
Tax. 


LXX] THE MADRAS LAW JOURNAL REPORTS. 251 


The loan in question was a loan of Rs. 50,00,000 and the 
instrument of agreement in respect thereof was executed in 
Bombay. Apart from the respondent company who were the 
borrowers, and the Finance Member of the Government of the 
Nizam (the lender), there were four other parties to the 
agreement who joined for the purpose of recording the deposit 
of title deeds made by them as security for the repayment of 
the loan by the borrowers. The security consisted both of 
shares in joint stock companies, and of immovable properties, 
and the mortgage was a mortgage by deposit effected in the 
usual manner by blank transfers in the case of shares and by 
deposit of title deeds in the case of land. Interest was to be 
‘paid at the rate of 71 per cent. per annum and it was to be 
paid to the Nizam of Hyderabad through the Imperial Bank of 
India, Hyderabad Branch. The loan itself was to be repaid 
by five annual instalments of Rs. 10,00,000 each, exclusive of 
interest, such instalments to be paid in like manner in 
Hyderabad. There was a covenant by the borrowers to keep 
the mortgaged properties in repair and a provision that in 
‘default the lender should be entitled to repair and to add the 
-cost to the principal debt. By another provision the Nizam 
was to be entitled to appoint one or more representatives to 
look after and protect his interests in connection with the 
‘securities, and the respondent company was to pay a remunera- 
‘tion to such representative or representatives not exceeding in 
the aggregate Rs. 6,000 per annum. The respondent company 
‘was also to furnish the Nizam in each year with a certified 
copy of the balance sheet and profit and loss account of their 
own business. Although nothing turns upon the clause, it may 
‘be mentioned that the respondent company agreed to pay 
income-tax if leviable in British India upon the interest. The 
actual advance of the Rs. 50,00,000 was made by this sum 
being paid by the Nizam into the Hyderabad branch of the 
Imperial Bank of India on behalf of the respondent company. 


It is not the contention of the appellant that the interest 
income now in question did in fact accrue or arise in British 
India or was in.fact received in British India within the mean- 
ing of these words as they appear in sub-section (1) of S. 4, 
but it is said that by virtue of the first sub-section of S. 42 this 
income is deemed to be income accruing or arising in British 
India within the meaning of the concluding words of S. 4. 
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Whether or not the income is to be deemed to accrue or arise 
in British India and so to be chargeable to income-tax in 


| British India, depends upon the two questions, (a) Did it 


accrue or arise to the Nizam through or from any business 
connection in British India? (6) Did it accrue or arise to the 
Nizam through or from any property in British India. In their 
Lordships’ opinion both of these questions have been correctly 
answered in the negative by the learned Judges of the High 
Court of Bombay. 


It was contended on behalf of the respondents that the 
words “business connection” and “property” in S. 42 (1) are 
intended as repetitions of the expressions “business” and 
“property” appearing in S. 6 to describe “heads of income”, 
and that the interest income now in question, being admittedly 
taxable under the 6th heading “other sources”, cannot be said 
to accrue or arise through or from any business connection or 
property in British India within the meaning of the Sub-section. 
In support of this argument their Lordships were referred to 
certain observations in the caseof Rogers Pyatt Shellac & Co. 
v. Secretary of State for Indial and The Commissioner of In- 
come Tax, Burma v. Messrs. Steel Brothers & Co. Lid.2. This 
contention, however, does not appear to their Lordships to be 
valid. The phrase “business connection” is different from, 
though doubtless not unrelated to, the word “business” of 
which there.is a definition in the Act. The word “property” 
when used in S. 6 to describe a head of income is not defined 
by the statute, but by S. 9 it is provided that under this head - 
tax shall be payable in respect of the bona fide annual value of 
property consisting of any buildings or lands appertaining 
thereto. In their Lordships’ opinion the word “property” as 
it occurs in the Sub-section (1) of S. 42 cannot be given so 
special a colour, but is used as an ordinary English word to be 
taken in its usual signification subject to the context provided 
by the rest of the Sub-section. There is nothing in the Sub- 
section to exclude from its scope any of the six classes of 
income mentioned in S. 6 of the Act. 

Upon the question whether the interest income arose to` 
the Nizam through or from any business connection in British 
India, their Lordships observe that so far as appears from the 
facts found in the Letter of Reference, the loan made by the 


1. (1924) 1.L.R. 52 Cal. 1. 2. (1925) I.L.R. 3 Rang. 614 (F.B.). 
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Nizam to the respondént company on the 16th August, 1929, 
was an isolated transaction between the parties. It is not 
shown that the Nizam has at any time had an interest direct 
or indirect in the respondent company. There is no evidence 
of a course of dealing between the parties such as might fairly 
be described as a business connection previously subsisting 
between them. There is no element in the present case which 
justifies a comparison on the facts with the position of the 
parties in The Commissioner of Income-tax, Bombay v. The 
Bombay Trust Corporation}, 


If the words “accruing or arising to such person whether 


direct or indirect, through or from any business connection in 


British India” are not to be deemed satisfied in every case in 
which a single monetary transaction by a non-resident with a 
resident produces gain to the former, it is difficult to see in 
the facts of this case any distinguishing element of business 
connection which the legislature has chosen as the test for 
rendering chargeable to British Indian income-tax income 
which has not accrued in British India. There is no proof 
that the Nizam is carrying on business of money lehding either 
in Hyderabad or British India. So far as appears he invested 
some surplus capital in making a loan to the respondent com- 
pany taking security therefor. That the respondent company 
doubtless used the borrowed money in connection with their 
own business is not a fact which brings the Nizam any nearer 
to being a person who has a business connection in British India. 
The circumstance that the repayments of the loan are contem- 
plated to extend over a period of five years, and that the 
interest would be payable from time to time during this period, 
is equally ineffective to bring the case within the words of 
Sub-S. (1) of section 42. 


Upon the question whether the interest income accrued or 


arose to the Nizam through or from property in British India, 


their Lordships agree with the view expressed by the learned 
Chief Justice of Bombay that the word “property” as used in 
Sub-S. (1) of S. 42 means something tangible; though, for 
reasons already given, they cannot accept his suggestion that 
it is confined to immovable property or to buildings or lands 
appertaining thereto. The phrase to be construed is “ property 
in British India” and it séems to their Lordships that the 





“1, (1928) L.R. 57 LA. 49: LL.R. 54 Bom. 216: 58 M. L. J. 197 (P.C. ). 
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plain implication is that the property is to be situated in British 
India. No doubt for purposes of administration or succession, 
or for purposes of jurisdiction to attach a debt, a chose in 
action is treated notionally as situated in a particular country 
or district. The statute, however, does not intend to import 
questions of this character as the test whether income which 
does not accrue within British India shall be deemed so to 
accrue. In their Lordships’ opinion the phrase is to be taken 
literally and simply. It is applicable for example, in a case 
where furniture situated in British India has been hired under 
an agreement whereby the hire is payable outside British India. 

In the result, therefore, their Lordships come to the 
conclusion that the interest income in respect of which the 
respondent company has been assessed to tax as agent for the 
Nizam, is not to be deemed to have accrued or arisen within 
British India at all, and is, therefore, not liable to tax. The 
Income Tax Officer’s order of the 5th June, 1931, whereby the 
respondent company was deemed to be an agent of the Nizam 
and liable to be made assessee in respect of these monies is 
without foundation and altogether invalid. In these circum- 
stances it does not appear to their Lordships to be necessary 
that they should discuss any of the questions raised under 
S. 43 of the Act. It would indeed be strange if the respondent 
company as mere debtors to a non-resident paying him outside 
British India monies which are not assessable to Indian income- 
tax at all, could be made liable for the income-tax due on the 
non-resident’s house property in Bombay with which they had 
no concern, and this notwithstanding that tax had hitherto 
been duly assessed upon and paid by the person managing the 
property on behalf of the non-resident. No such opinion was 
given by the Commissioner in his Letter of Reference and no 
such contention has been raised by learned counsel for the 


‘appellant before this Board. It appears to their Lordships to 


be sufficient to say that as regards questions (1), (2) and (5) 
answered by the High Court of Bombay in the negative their 
Lordships agree with the High Court, and that their Lordships 
will humbly advise His Majesty that this appeal should be 
dismissed with costs. 

Solicitors for appellant: Solicitor, India Office. 

Solicitors for respondents: T. L. Wilson & Co. 

S. P. K. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMANA Rao. 


Gudur Manga Reddi .. Appellant* (Defendant). 
v. i 
P. Venkataraghava Ayyangar alias 
P. V. Raghavan .. Respondent (Plaintiff). 
Limitation Act (IX of 1908), Art. 36—Suit by landlord against tenant— Manga 
Use of water froma tank for a different purpose from that mentioned ‘in Reddi 


the muchilika—Wrongful aci—Damages—Claim of landlord—Suit whether 


v. 
barred. Venkata- 


f raghava 
Where under the terms of a muchilika the tenant had agreed to raise Ayyangar. 

second crop on lands fit for second crops on payment of half assessment 

therefor and had bound himself to use the water of a tank belonging to the 

landlord only for the said purpose and any user other than that would be 

illegal, and the tenant used water not for the second crop and thereby caused 

damage to the landlord, on the question of limitation since the water was 

taken on 23rd March 1926 and the suit by the landlord was brought against 

the tenant on 25th March 1929. : 


Held, that Art. 36 would govern the case and therefore the suit was 
barred. Kirpa Ram v. Kunwar Bahadur.(1932) 54 All. 467 at 470, followed. 

The action in this case isone of tort because the wrongful act com- 
plained of is the illegal use of water. The defendant hasno right to use the 
water without the consent of the landlord, and he can do so under the muchi- 
lika only for the second crop. In regard to any other user he would bea 
trespasser. (Vide Venkata Rangayya Appa Row v. Jagannadham, (1910) 8 
M,L.T. 279). ; 

Appeal against the decree of the District Court of 
Chingleput in A. S. No. 296 of 1930 preferred against the 
decree of the court of the District Munsif of Trivellore in 
O. S. No. 245 of 1929. 


R. Srinivasachariar for appellants. 
J. A. Pinto for respondent. 
The Court delivered the following 


Jupcment.—This second appeal raises a question of limi- 
tation. The plaintiff who is a Shrotriemdar seeks to recover 
a sum of Rs. 9-10-11 as and for damages from the defendant 
who is his tenant for the unauthorized use of the shrotriem 
tank water. His case is that under the terms of a muchilika 
executed in his favour the defendant shall raise second crop 
on lands that are fit for the second crop and pay half the 
assessment therefor and therefore he can utilise the tank 
water only for the said purpose and any user other than that 


Rte tt Ka 
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would be illegal and that the defendant took water not for the 
second crop but for the purpose of watering the field to 
facilitate ploughing for the next season, and wasted the water 
of the tank thereby causing loss and diminution of water supply 
to the second crops already planted by other ryots of the village. 
The finding of the lower appellate Court is that 


“the defendants did not take water for the purpose of raising second 
crop. They are therefore liable to pay damages to the plaintiff for the use 
of that water”. 


The water was taken on 23rd March 1926 and the suit 
was filed on 25th March 1929. Is the suit in time? The 
plaintiff contends that he is, as according to him the Article of 
Limitation Act applicable is 115 and the suit was filed within 
three years from the date when the defendant committed 
breach of contract entered into by him. The defendant 
contends that the proper Article applicable is either Art. 32 or 
36. The action cannot be viewed as one based on a breach of 
contract. The plaintiff is not trying to recover any compensa- 
tion for the breach of an obligation of the contract alleged to 
be broken. The plaintiff need not rely on the contract for the 
relief he claims. On the other hand, the defendant will have 
to and does rely on the contract stating that what he has done 
is covered by the contract. The basis of an action founded on 
a breach of contract and that founded ona tort isnot the same. 
As Street in his ‘Foundation of Legal Liability, Vol. 3 Intro- 
duction XV points out 

“the word ‘contract’ indicates the source from which the obligation to 
act is derived while the word ‘tort’ is used to indicate the wrongful act upon 
which liability is predicated”. 

The action in this case is one in tort because the wrongful 
act complained of is the illegal use of water. The defendant 
has no right to use. the water without the consent of the land- 
lord and he can do so under the muchilika only for the second 
crop. In regard to any other user he would be a trespasser. 
Vide Venkata Rangayya Appa Rowv. Jagannadhami Art. 32 
would not apply as there is no perversion of the land within 
the meaning of the Article. Arts. 48 and 49 would obviously 
not apply. Therefore Art. 36 must govern the case. As 
explained in Kirpa Ram v. Kunwar Bahadur? Art. 36 


“refers to action which may be on account of the commission of some act 
which is in itself unlawful, or being the improper performance of some law- 





1, (1910) 8 M.L.T. 279. | 2. (1932) LL.R. 54 All. 467 at 470. 
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ful act, or the omission of.some-act which a person by law is bound to do.. 


It is a general article for suits for compensation for -all acts and omissions 
amounting to torts which are not provided for elsewhere”. 
The plaintiff’s suit is therefore barred by limitation. I 


reverse the decree of the learned District Judge and dismiss 
the suit, but in the circumstances I direct each party to bear 
his own costs thoroughout. Leave refused. 
K. C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE STODART. 
T. S. Sankara Aiyar .. Appellani* (Respondent in C. M. 
P. No. 2960 of 1935 on the 
v. - file of the High Court) 
Muhammad Gani Rowther 
~ and others .. Respondents (Petitioner, in do). 


. Civil Procedure Code (V of 1908), O. 39, R. 1—Application for injunction 
against morigagee from bringing property to sale in appeal against judgment 
in another suit—Considerations for granting injunction whether existing. 

Where a decree has been passed against a party who is himself seeking 
to obtain an injunction, the Court has no jurisdiction whatever, merely 
because an appeal is pending in another suit, to grant an injunction on the 
ground that the property is in danger of being wrongfully sold in execution. 

The appellant was plaintiff ina mortgage suit against the brother of the 
three respondents. The mother of the respondents filed subsequently a 
partition suit in the same Court and on her death the three respondents were 
transposed as plaintiffs and the present appellant was added as the eleventh 
defendant as it was alleged also inter alia in that suit that the mortgage in 
favour of the appellant was not binding on the brothers’ shares. So both in 
the mortgage suit and the partition suit the issue common was whether the 
mortgage was binding on the respondents. In the partition suit the mortgage 
was declared binding upon the respondents’ shares in the’ family property. 
In the result a decree by consent was passed in the mortgage suit against the 
respondents’ shares in the family property. An appeal, however, was filed 
against the judgment in the partition suit and during its pendency an appli- 
cation for injunction under O. 39, R. 1, restraining the mortgagee appellant 
from bringing the property to sale was asked for and granted by the lower 
Court. 

Held, that the order granting injunction should be set aside as it was 
made under a misapprehension of the cases to which reference was made in 
the judgment. 

An injunction can only be granted under O,39 R. 1 upon certain grounds, 
namely, where it appears that any property in dispute in the suitis in danger 
of being wasted, damaged or alienated by any party to the suit or wrong- 
fully sold in execution of a decree, or the defendant threatens or intends to 
remove or dispose of his property with a view to defraud his creditors. 
Clearly the latter condition is not relied on here. The decree in the mortgage 
suit, until it has been shown in appeal to be a wrong decree isa good decree; 
and the decree-holder is entitled to take all steps which he is entitled to take. 


* L. PLA. No. 84 of 1935. 27th November, 1935, 
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Varadacharlu v. Narasimhacharlu, (1925) M.W.N. 886; Ayyaperumal 
Nadar v. Muthuswami Pillai, AIR. 1927 Mad. 687 and Karuppayya v.. 
Ponnuswami, (1932) I.L.R. 56 Mad. 563: 64 M.L.J. 112, followed. 

Abdullah Khan v. Banke Lal, (1910) I.L.R. 33 All, 79 (F.B.) and Sri Sri 
Radha Gobinda Deb Thakur v. Girija Prasanna Mookherjee, (1931) 35 C.W.N.. 
912, explained and distinguished. 

Appeal under Cl. 15 of the Letters Patent against the 


order of the Hon’ble Mr. Justice K. S. Menon dated the 20th 
August, 1935 and made in C. M. P. No. 2960 of 1935 for 
issue of an injunction restraining the respondent therein from. 
bringing the properties to sale in O. S. No. 31 of 1932 on the 
file of the Court of the Subordinate Judge of Kumbakonam 
pursuant to the declaration granted in his favour in O. S. No. 59° 
of 1931 on the file of the said Court of the Subordinate Juge 
of Kumbakonam, pending A. S. No. 10 of 1935 preferred to- 
the High Court against against the decree of the said Court 
in O. S. No. 59 of 1931. 

K. S. Krishnaswami Aiyangar and S. Ramachandran for 
appellant. l i 

C. S. Venkatachariar and D. Ramaswami Aiyangar for 
respondents. 

The Court delivered the following 

Jupement. The Chief Justice.—This is a Letters Patent 
Appeal from an order made by K. S. Menon, J., restraining the: 
appellant here from bringing the property of the respondents. 
to sale in execution of the decree which he had obtained in 
O. S. No. 31 of 1932 in the Subordinate Judge’s Court, 
Kumbakonam. That was a mortgage suit and the appellant 
was the plaintiff in it. One Abdul Karim, the brother of the- 
three respondents in this appeal, executed a mortgage in favour 
of the appellant for Rs. 10,000 on the Ist October, 1928.. 
Abdul Karim died leaving the respondents his three brothers. 
and they were made defendants 4 to 6 in the suit. The mother 
of the respondents filed a suit for partition (O. S. No. 59 of 
1931) in the same Court and on her death the three respondents. 
were transposed as the plaintiffs and the appellant was added. 
as the eleventh defendant as it was alleged in the suit that the 
mortgage by Abdul Karim in the appellant’s favour was not 
binding on the shares of the three respondents. That defence 
was also raised by the three respondents in the mortgage suit,. 
so that, both in the partition suit and in the mortgage suit. 
there was that common issue and it was agreed between all the. 
parties that the decision on that issue in the partition suit 
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Should be taken as the decision on the issue in the mortgage 
suit, that is to say, if it was declared in the partition suit that 
mortgage was binding on the shares of the three brothers 
(respondents) then a decree to that effect binding their shares 
should be passed in the mortgage suit. In the partition suit 
the mortgage was declared binding on the shares of the three 
brothers. In the result a decree by consent was passed in the 
mortgage suit, but for the sale of the share of Abdul Karim 
only. Subsequently the appellant applied to have the decree 
amended in order to make it clear that the decree was against 
the shares of the three defendants; and the amendment was 
made. The position, therefore, is that in O. S. No. 31 of 1932 
there is a mortgage decree in favour of the appellant under 
which the mortgage is binding upon the shares of the respon- 
dents. An appeal (A. S. No. 10 of 1935) has been presented 
against the decree in the partition suit; and pending it, the 
application, the order on which is the subject of the appeal 
before us, was made and, as before stated, our learned brother 
granted the application. The application was of course under 
O. 39, R. 1, Civil Procedure Code, and Menon, J., says that, in 
effect, the application is to stay the operation of the decree 
in the mortgage suit pending the appeal in the partition 
suit. That of course is the effect; but it is quite clear that 
having regard to the fact that the decree in the mortgage 
suit was not appealed against, no application under O. 41, 
R. 5, Civil Procedure Code, for a stay of execution will lie. 
That rule only applies to staying of execution in suits which 
are themselves under appeal and cannot apply to a decree in a 
suit which is not under appeal. The ground put forward in 
support of the petition is that the decree in the partition suit is 
under appeal and that it is expedient that execution of the 
decree in the mortgage suit should meanwhile be stopped by 
injunction. An injunction can only be granted under O. 39, 
R. I, upon certain grounds, namely, where it appears that any 
property in dispute in the suit is in danger of being wasted, 
damaged or alienated by any party to the suit—that certainly 
is not suggested here—or wrongfully sold in execution of a 
decree or the defendant threatens, or intends to remove or 
dispose of his property with a view to defraud his creditors. 
Clearly the latter condition is not relied upon in this. case. 
Therefore the only reason which was before our learned 
brother was that the property was in danger of being wrongfully 
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sold in execution of the decree. How was it about to be 
wrongfully sold in execution of the decree? There was a 
decree before our learned brother and all the parties before 
him were parties to that decree. This is not a case where the 
property of somebody not a party to the decree is in danger of 
being sold and that person comes forward with a claim that it 
is his property and cannot be sold. Admittedly, the property 
in question is the property of one of the parties to the decree, 
namely, the three brothers. The fact that there is an appeal 
against the decree in the partition suit cannot possibly affect 
the question. The decree in the mortgage suit, until it has been 
shown in appeal to be a wrong decree, is a good decree; and the 
decree-holder is entitled to take all steps which he is entitled 
to take. This matter has been dealt with in a judgment of © 
Phillips, J., in Varadacharlu v. Narasimhacharlul. There was 
a petition to revise the order of the District Court refusing to 
grant an injunction restraining the execution of a decree 


obtained by the defendant against the plaintiff’s father. The 
Subordinate Judge held that he had no jurisdiction to grant 


such an injunction and the District Judge upheld his order. 
Phillips, J., says: 

“Tt is now contended that such an injunction will come under O. 39, 
either R. 1 or R. 2. It certainly cannot come within the language of R. 1, for 
there is no suggestion that the property of which delivery is to be given is in 
danger of being wasted, damaged or alienated. It is then argued that R. 2 
would be applicable and that this is an injunction to restrain the defendant 
from committing ‘other injury of any kind’. The alleged injury is the 
execution of a decree lawfully obtained. In ‘order to hold that that does 
constitute an injury, it is a na to hold that that decree is illegal, for if 
the decree is legal, the defendant has every right to execute it and in doing 
so he cannot be said to commit any injury” 


Those observations apply directly to this case. Pnillips, J., 
then deals with the contention that under S. 94, Civil Procedure 
Code, the Court would be justified, in order to prevent the 
ends of justice from being defeated, in granting an injunction. 
He holds that it is not open to the Court to grant an injunction 
under S. 94, Civil Procedure Code. A further.contention was 
put forward before him that the Court could under its inherent 
powers under S. 151, Civil Procedure Code, grant such an 
injunction and that was also negatived. This case is directly 
in point and has been followed by Curgenven, J., in Ayya- 
perumal Nadar v. Muthusami Pillai? and also by Bardswell, J., 





1, (1925) M.W.N. 886. 2. A.LR. 1927 Mad. 687. 
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in Karuppayya v. Ponnusamil, where the observations of 
Curgenven, J., in Govindarajulu Nayudu v. Imperial Bank of 
India, Vellore?, were explained by him. Menon, J., refers to 
the decision of the Allahabad High Court in Abdullah Khan 
v. Banke Lals and the decision in Sri. Sri Radha Gobinda Deb 
Thakur v. Girija Prasanna Mookherjee*; but the observation to 
be made with regard to both those cases is that there the 
Court was dealing with a petition by a person who was not a 
party to the suit at all. Although there are some observations 
which are obiter in Abdullah Khan v. Banke Lals and which 
may be taken as expressing the opinion that even when an 
application is made by one of the parties to a decree an 

injunction can be granted, on closer examination, it would 
` appear that that view is limited to cases where it is alleged 
that the decree has been obtained by fraud. These observations 
` are merely obiter. I very strongly take the view that when a 
decree has been passed against a party who is himself seeking 
to obtain an injunction the Court has no jurisdiction whatever, 
merely because an appeal is pending in another suit, to grant 
an injunction on the ground that the property is in danger of 
being wrongfully sold in execution. If the other view were 
correct then the appellant would have a greater remedy in 
such cases, i.e., an injunction than he has in the suit under 
appeal. Whilst the decree remains unreversed, it is a good 
decree and all steps in execution of it are perfectly legal. For 
these reasons, Iam quite unable to agree with the order 
granting this injunction. I think that it was made under a 
misapprehension of the cases to which reference is made in the 
judgment. The order under appeal must, therefore, be set 
aside and the injunction dissolved and this appeal allowed 
with costs here and before Menon, J. With regard to A. S. 
No. 10 of 1935, the appeal in the partition suit, it is most 
desirable that it should be disposed of as quickly as possible 
and there must therefore be a direction that it be heard during 
the first week of February, peremptorily. 


Stodart, J—-I agree with my Lord the Chief Justice. 
K. C. 





Appeal allowed. 





1, (1932) LL.R. 56 Mad. 563: 64 M.L.J. 112. 
2. (1931) 35 L.W. 168. ` 3. (1910) IL.L.R. 33 All. 79 (F.B). 
4. (1931) 35 C.W.N. 912. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice VARADACHARIAR AND MR. 
Justice STODART. 


Nilamani Poricha .. Appellant! (first Defendant). 
D. ‘ 
Appanna Porichaand others .. Respondent (Plaintiff and 
Defendants). 


Trust—Agreement between parties to manage trust—Nature of—Nota 
contract but a scheme for the smooth administration of the irust—Obligation 
on the party to such a scheme under S, 26 of the Trusts Act. 

The appellant, the first defendant in a suit to enforce the terms ofan 
agreement entered into between the parties in respect of a temple or mutt, 
was the first defendant in a previous suit by the second defendant herein, 
impleading also the plaintiff as second defendant. Owing to a compromise 
in accordance with the terms of the suit document the parties became recog- 
nised as having almost equal rights regarding the trust. In a suit for 
specific performance of that agreement by the present plaintiff, 

Held, (a) that the arrangement was no doubt in a sense the result of an 
agreement between the parties but it was an agreement by which they defined 
the manner in which they were to carry out the duties of a trust which in 
one view of the law had devolved on them jointly. As pointed out 
by this Court in Ramanathan Chetti v. Murugappa Chetti, (1903) LL.R. 27 
Mad. 192 at 201 and 202: 13 M.L. J.341 and on appeal by the Judicial 
Committee in Ramanathan Chettiv. Murugappa Chetti, (1906) 33 I.A. 
139:1.L.R.29 Mad. 283 at 288: 16 M.L. J. 265 (P.C) such arrange- 
ments, if they were conducive to the interests of smooth administration of 
the affairs of the trust were really in the nature of schemes framed for the 
management of the trust and would be binding upon the parties thereto and 
their representatives til modified either by common consent or in some 
manner known to law. It was not correct therefore to describe the action as 
one for specific performance. 

(6) Such arrangements for management of an institution were not in any 
sense an alienation of the office or delegation of the duties of the office 
because ex Aypothesi the arrangement was made between persons who were 
jointly entitled to act as trustees. If under S. 26 of the Trusts Act the 
obligation rested on the first defendant to see that the plaintiff carried out 
the terms there would be no reason to doubt why the first defendant abpeld 
not see to it. 


Appeals against the decrees of the Court of the Subor- 
dinate Judge of Berhampore in O. S. Nos. 5 and 22 of 1929 
respectively and Appeal Against the Order of the said Court 
of the Subordinate Judge of Berhampore dated 13th September 
1933 and made in E. P. No. 24 of 1932 in O. S. No. 5 of 1929. 
` C. S. Venkatachariar for appellant. 

G. Lakshmanna, G. Chandrasekhara Sastri, B. Jaganndha 
Das and P. Bhoopathy for respondents.. 








*A ppeals No. 445 of 1931, 48 of 1932-and: 85 of 1934. 215t August, 1935. 
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The judgment of the Court was delivered by 

Varadachariar, J.—This appeal arises out of a suit to 
enforce the terms of an arrangement (Ex. B) entered into 
between the parties in 1898, in respect of a temple or mutt 
founded and endowed by one of their predecessors. Shortly 
before the date of this agreement, a suit had been filed by the 
present second defendant against the present first defendant 
impleading the present plaintiff as second defendant therein, to 
establish the joint right of that plaintiff with the first defen- 
dant to manage this institution. The learned District Judge 
who tried the suit (O. S. No. 34 of 1896) held against the 
joint right claimed by the plaintiff. Itis unnecessary for us to 
canvass the grounds of this judgment because before the expiry 
of the time for perferring an appeal therefrom and, according 
to the finding of the learned Subordinate Judge, in view of a 
contemplated appeal by the then plaintiff the parties on the 
advice of respectable friends settled the dispute in accordance 
with the terms embodied in Ex. B. 


Mr. Venkatachariar on behalf of the appellant before us 
mainly argued the appeal on the basis that this is something 
like an ordinary contract of which the plaintiff is now seeking 
specific performance by way of a direction couched in terms of 
an injunction and he contended that the agreement contains so 
many details that if the matter should be viewed as a claim for 
specific performance it is not an agreement which the court 
would think of specifically enforcing. This'argument seems to 
us to rest ona fallacy. The arrangement is no doubt in a 
sense the result of an agreement between the parties but it is 
an agreement by which they defined the manner in which they 
are to carry out the duties of a trust which in one view of the 
law had devolved on them jointly. “As pointed out by this 
Court in Ramanathan Chetti v. Murugappa Chettil and by the 
Judicial Committee in Ramanathan Chetti v. Murugappa 
Chetti? such arrangements, if they are conducive'to the interests 
of smooth administration of the affairs of the trust, are really 
in the nature of schemes framed for the management of the 
trust and will be binding upon the parties theréto and their 
‘representatives till modified either by common! consent or in 
‘some manner known to law. It is not therefore correct to 








1. (1903) LL.R. 27 Mad. 192 at 201 and 202: 13 MLL.J. 341. 
(23, (1906). 33 LA: 139: LL.R. 29 Mad. 283 at 288: 16 M.L.J: 265 (P.C.). 
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describe the action merely as one for specific performance of a 
contract. : 


Mr. Venkatachariar next argued that under the terms of 
Ex. B the position of the plaintiff and the second defendant 
was merely that of a kind of agent and not that of a co-trustee. 
We are unable to agree with this contention. There are no 
doubt certain clauses which deal with documents to be taken in 
respect of the transactions of the trust, providing that the 
document should be taken in the first defendant’s name as 
trustee. We do not understand those clauses to mean that the 
first defendant was to have any different legal status from his 
brothers. The only arrangement was that documents relating 
to the trust should be taken in his name, describing him as 
trustee. The other provisions of Ex. B make it clear that for 
legal purposes their rights were regarded as equal, though in 
respect of prasadams a small excess is provided for in favour 
of the first defendant. It is noteworthy that the right to settle 


. the budget, the right to inspect the accounts and the right to 


decide upon loans or purchases out of the funds of the institu- 
tion are given to the three jointly and the arrangement is 
intended to be perpetual so as to be binding upon the descen- 
dants of the parties as well. The argument that the plaintiff 
was merely constituted as an agent is therefore untenable. 


It was next argued thatif the Court should give effect, to 
the terms of Ex. B the Court will be compelling the first 
defendant to run the risk of a breach of trust and reference 
was made in this connection to S. 26 of the Trusts Act. The 
answer to this argument is furnished by the observation of the 
Privy Council in Ramanathan Chetti v. Murugappa Chetti2. 
Such arrangements for management of an institution are not 
in any sense an alienation of the office or delegation of the 
duties of the office because ex hypothesi the arrangement is 
made between persons who are jointly entitled to act as 
trustees. S. 26 no doubt provides for the liability of a trustee 
who hands over trust funds into the hands of his co-trustee 
without seeing that the terms of the trust are carried out. If 
under the terms of S. 26 the obligation rests upon the first 
defendant to see that the plaintiff carries out the terms of the 


- 2 (1906) 33 L.A. 199: LL.R. 29 Mad. 283 at 288: 16 M.L,J. 265 (P.C). 
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trust we see no reason why the first defendant should not see 
-to it. 


The decision in Ram Charan Bajpai v. Rakhal Das 
Mookerjeel and Crosse v. Glennie? do not really bear upon the 
case. Neither of them related to the rights and duties of 
trustees inter se; and in .Crosse v. Glennie? Sir J. L. 
Knight Bruce V. C. only said that the Court of equity need 
not grant relief in the case because it appeared to the learned 
Judge that the plaintiff had his remedies at law. At.the end 
of the judgment, he makes it clear that he was dismissing the 
petition without prejudice to any action or application for 
mandamus. 

Our attention was invited to the decision of this Court in 
Krishniengar v. Viraraghavathathachariar® where itewas pointed 
out that even as against a trustee there could be no executable 
direction to carry out a particular festival. We are not at 
present concerned with the stage of execution of the decree. 
But we do not think that the learned Judges there intended to 
say that the rights of a person claiming to be a joint trustee 
could not be declared by a decree or that an injunction could 
not be issued against trustees for any purpose whatever. 


There is however some force in the appellant’s contention 
that the decreeas framed by the learned Subordinate Judge 
may give rise to difficulties as throwing upon the Court the duty 
of executing every direction contained in Ex. B. We do not 
think this was really what was intended; but to avoid any 
misapprehension we could modify the terms of the decree as 
follows. For the words 

“it is ordered and directed that the first defendant do carry out the terms 
of the suit agreement. (Ex. B.). dated 6th April 1898” substitute “that the 
terms of the agreement Ex. B dated 6th April 1898 are binding on the 
parties”. 

For the words: 

“allowing the plaintiff to act as joint “trustee and the first defendant do 
further bring into the mutt accounts and mutt custody the produce of the 
mutt lands and hand it over tothe plaintiff in terms of the said agreement 
dated 6th Apri], 1898 (marked as Ex. B in the suit)”. 

Substitute the following. 


“and it is ordered and directed that the first defendant do bring into the 
mutt accounts and mutt custody the produce of the mutt lands or their pro- 


A (1913) LL.R. 41 Cal. 19, 0 
2. (1843) 2Y & C.C.C. 237: 63 E.R. 104. 
3. (1915) 2L.W. 607. 
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ceeds up to this date and hand the same over to the plaintiff in terms of Ex. B 
to be applied by the plaintiff for the purposes of the trast and the first defen- , 
dant be restrained by an injunction from interfering with the exercise of the 
plaintiffs right as joint trustee and in accordance with the terms of Ex. B”. 

As the appeal has substantially failed the appellant will 
pay the respondent’s costs of this appeal. 


K.C. 





Appeal dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Panpranc Row, Mr. Justice 
WADSWORTH AND Mr. Justice VENKATARAMANA Rao. 
Gokavarapu Swami .. Petitioner* (Respondent). 

v. 
Manda Sateyya and another .. Respondents (Petitioners). 


Madras Hereditary Village Offices Act (111 of 1895), S. 5—Attachment 
of growing crop on village potter service inam land—lInvalid. 


In view of S. 5 of Madras Hereditary Village Offices Act, growing crops 
on village potter service inam lands are exempt from attachment in execution 
of a decree obtained against the service holder, as growing crops on village 
service inam lands are annexed to and form part of the emoluments attached 
to village offices and potter office is one of the offices included in S. 3 of the 
Act. 

Kannan Naidu v. Latchanna Dhora, (1899) LL.R. 23 Mad. 492, followed. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Razole dated 20th February, 1934 and made in E. A. 
No. 869 of 1933 in S. C. No. 251 of 1933. 

C. Rama Rao for petitioner. 

K. Kameswara Rao for respondents. 

The Court delivered the following 

Jupcment.—The question that arises for decision in this 
petition is whether the attachment of the standing crop on the 
potter service inam land in execution of the decree obtained 
by the decree-holder in a small cause suit is contrary to law in 
view of S. 5 of Madras Act ITI of 1895, There is no doubt 
that the land is potter service inam land and that the office of 
village potter is one of the offices included in S. 3 of Madras 
Act III of 1895. The point was decided definitely so long ago 
as 1899 in Kannan Naidu v. Latchanna Doral and the learned 


‘Judges who laid down the law in that case were judges to 


whose opinion a great deal of weight must be attached and one 





*C. R. P. No. 1199 of 1934, 25th November, 1935. 
1. (1899) LER. 23 Mad. 492. 
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of them was a Judge of great revenue experience. The 
correctness of that ruling has not been questioned so far as we 
ate aware up till now though more than 35 years have elapsed. 
The two decisions by single Judges which have been referred 
to in the course of argument do not seem to have anything to 
do with the emoluments attached to the village office of the 
kind mentioned in S. 3 of Madras Act III of 1895. They do 
not moreover consider the question whether growing crops on 
village service inam lands are part of the emoluments attached 
to the offices. We-also note that before Madras Act III of 
1895 became law the enactment which laid down the law on 
this subject was Regulation VI of 1831 which makes it very 
clear that it was the emolwments arising from the land that 
were annexed to the village offices in question and that it was 
“these emoluments which arise from the land which were 
declared inalienable. and not attachable. It would appear 
therefore that for a period of nearly a century it has been 
understood generally that growing crops on village service 
inam lands are exempt from attachment by reasonof the fact 
that they are annexed to, and in fact formed part of the 
emoluments attached to the village offices in question. We see 
no reason whatever to disturb what has been regarded as 
Settled law for such a long period. The question therefore 
must be decided in the aifirmative, that is to say, that the 
attachment of growing crops on potter service inam lands is 
prohibited by Madras Act III of 1895, It follows from this 
that the decision sought to be revised is right and that the 
revision petition must fail. It is accordingly dismissed with 
costs. 


S. V. V. 





- Appeal dismissed. 
[FULL BENCH. ] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: — SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice CORNISH AND Me Justice PAND- 
RANG Row. 
Ramasami Pillai .. Petitioner* (Plaintif). 

5 D. ; 

pies Padayachi and another.. Respondents (Defendants). 


: Promissory note—Unstamped—Inadmissible—Note for purchase money 
of goods sold and delivered—Suit uvzintainable on the debt apart from the 
mnote—Evidence Act (I of 1872), 5. 91. - 
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Where a seller of goods got a promissory note executed in his favour by 
the buyer for the purchase money and the document was unstamped and hence 
inadmissible in evidence, 


Held, that the presumption was that the note was given as only a condi» 
tional payment for the goods delivered and it would make no difference 
whether the note was invalid or dishonoured as regards the creditor’s right 
of action upon the debt on account of which the document purported to have 
been given. Hence the suit was maintainable independently of the unstamped 
and inoperative note. 

Per Beasley, C.J.—Prima facie no doubt a negotiable instrument operates. 
only as a conditional discharge; but if the promissory noteembodies all the 
terms of the contract, it is difficult to see bow any contract other than that 
can be put in evidence without offending against the provisions of S. 91 of 
the Evidence Act. In all cases Courts must be guided by what appears on the 
face of the promissory note. If it is expressed in such a way as to leave the 
parties in any doubt, then the facts must settle the question. If it is clear 
on the face of the promissory rote that ft is the contract, then no further 
evidence can be permitted. 

Chinnayya Naidu v. Srinivasa Naidu, (1934) 67 M.L.J. 912 dissented° 
from, 

Case-law discussed. 

Per Cornish, J--Upon the vexed question whether the payee of a note 
given for a contemporaneous loan has or has not a right of action on the debt 
I prefer to reserve my opinion, because it seems to me that that question 
cannot be said to arise for decision on the facts of this case. Of course if 
there is evidence that a note was agreed to be taken in satisfaction of the debt, 
there is no difficully in restricting the payee’s right of action to the note: 
But Tam unable to appreciate why that position should be assumed to be 
established by the circumstance of the loan and the note being contem- 
poraneous transactions. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Tiruvarur in S. C. S. No. 45 of 1932. 

K. S. Desikan and R. Viswanatha Aiyar for petitioner. 

V. Rajagopalan for respondents. 


The Court delivered the following 


Jupements. The Chief Justice.—The plaintiff in the 
suit who is the petitioner here on the 3rd January, 1929 sold: 
10 kalams of paddy at Rs. 3 a kalam making a total of Rs. 30 
to the defendants, the respondents here, and on the same date 
took from the latter a handletter which reads as follows: 


“3rd January 1929, The hand letter executed in favour of Ramaswamt 
Pillai * * * by Murugayya Padayachi and Kalia Padayachi * * * We 
have taken from you on credit this day 10 kalams of Kuruvai paddy at Rs. 3 
a kalam for Rs. 30 and we have executed this handletter promising to pay the 
sum of Rs. Thirty with interest thereon at 3 pies per rupee per mensem to. 
you or to your order”. 

This document was unstamped ; and being clearly a pro- 


missory note—and this is not contested by the petitioner—it 


, 
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was not admissible in evidence because it was unstamped. The 
District Munsif having rejected the promissory note as evidence 
declined to give a decree to the petitioner on the original debt 
holding that the hand letter was not given in respect of an 
antecedent debt but was a contemporaneous document executed 
at the same time as the transaction relating to the sale of the 
paddy. This petition was directed to be posted before a Bench 
of three Judges in view of the fact that it was suggested that 
in this High Court there has been a conflict of opinion on the 
question as to whether a plaintiff is entitled to fall back upon 
‘the original debt where, through insufficiency of stamp or 
otherwise, a document, which is executed at the same time as 
the debt sued upon is incurred is inadmissible in evidence. 
Some recent decisions of single Judges of this High Court are 
relied upon in support of the contention that previous Bench 
decisions of this High Court, viz., Pothi Reddi v. Velayudha 
Sivant which followed Sheik Akbar v. Sheik Khan? Muthu 
Sastrigal v. Visvanatha Pandarasannadhi8 and the recent case 
of Chockalingam Chettiar v. Palaniappa Chettiar’ are no longer 
good law and that on the contrary the views recently expressed 
by Stone J. in Murugappa Chetty v. Nachiappa Chetty5 and by 
Venkatasubba Rao, J. in Chinnayya Naidu v. Srinivasa Naidus 
and by Wallace, J. in Gopala Padayachi v. Rajagopal Naidu 
correctly state the law. In Chinnayya Naidu v. Srinivasa 
Naidu8, Venkatasubba Rao, J. expresses the opinion that, so far 
from the law being settled in this presidency by the cases relied 
upon by the respondents, the preponderance of authority is in 
favour of the view that, although the execution of the note is 
Simultaneous with the loan, the lender can fall back upon the 
original consideration. Coutts Trotter, J. in Chokkalingam 
Chetti v. Annamalai Chetty8 says: 

“The giving of the security does not extinguish but merely suspends the 
cause of action on the original debt, which revives if the security be not 
discharged at maturity”, 
and treats this proposition as “fundamental and rudimen- 
tary”. K. Srinivasa Ayyangar, J. in the same case says: 

“Tf a bill or a note is given for a contemporaneous debt, there is a diffes 
rence of opinion, but the better opinionis that even in such a case the bill 
merely suspends the remedy and does not operate as a discharge”. 





1. (1886) LL.R. 10 Mad. 94. 2. (1881) I.L.R. 7 Cal. 256. 
3. (1913) LL.R. 38 Mad. 660: 26 M.L.J. 19. 
4, (1934) LL.R. 58 Mad, 261: 67 M.L.J. 595. 
5. (1934) 67 M. L. J. 30. 6. (1934) 67 M.L.J. 912, 
7. ALR. 1926 Mad. 1148. 8. (1915) 34 LC. 417, 
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Whilst I do not agree with Venkatasubba Rao, J. that the 
preponderance of authority in this presidency is in favour of 
that view, I agree that there is certainly a conflict of opinion. 
In Chidamabaram Chettiar v. Ayyasawwmi Thevan! a decision 
of Oldfield and Krishnan, JJ., it appears from the facts that 
the loan and the promissory note were contemporaneous and 


` the question was whether, if the promissory note was illegal 


and void, the lender could be given a decree apart from the 
note. On page 587 Oldfield, J. says: 


“It is not possible to answer this question without further knowledge of 
the facts. For it is impossible on the information given by the District. 
Munsif to decide whether there was any obligation apart from the note, the 
fact that the loan and the note were contemporaneous not being decisive on 
the point”. 

Krishnan, J. says on page 589: 

“I agree that the second question cannot be answered in the present state 
of the record, as it depends upon facts which have not yet been tried and 
found. Tf there is an obligation apart from one under the note itself it may 
clearly be enforced. The fact that the loan and the note are contemporaneous 
is not conclusive on the non-existence of such obligation.” 


In their opinion, therefore, this is a question of fact 
depending upon whether there was a completed contract 
independent of the promissory note. The petitioner’s conten- 
tion is that a promissory note is a conditional payment and 
that, therefore, whenever a promissory note is taken, so long 
as the promissory note is outstanding there is no right of 
action otherwise than upon the note but when the note is not 
paid at maturity or is dishonoured the original debt which has 
merely remained suspended in the meantime is revived and can 
be sued upon provided that the promissory note has not been 
negotiated by the payee. Stone, J. in Murugappa Cheity v. 
Nachiappa Chetty? is of the opinion that as soon as the pro-. 
missory note is overdue provided that itis in the possession of 
the plaintiff he can either sue on the note or can put the note 
on one side and sue on the debt; and he relies upon what was 
stated by Fletcher Moulton L.J. in In re A. Debtor, Ex parte. 
The Debtor.8 Reliance was also placed by Stone, J. upon the 
decision of the Privy Council delivered by Lord Moulton, viz., 
Payana Reena Saminathan v. Pana Lana Palaniappat where 
he expressed similar views. It is, however, to be observed that 
in that case the contract sued upon irrespective of that on the 


1. (1916) I.L.. 40 Mad. 585: 31 M.L.J. 401. 
2. (1934) 67 M.L,J. 30. . aa 
3. (1908) 1 K.B.D. 344 at 350. 4. (1914) A.C. 618. - 
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promissory notes was held to be a separate and distinct contract 
and that both gave rise to mutually exclusive causes of action. 
There, a sum had been found due by arbitrators and it was 
provided that part of the amount so found due was to be paid 
for by the giving of the promissory notes in question 1.¢., that 
was a method of payment. This cannot be taken as a decision 
upon a contemporaneous loan and document. Stone, J., 
however, does say that it is a question of fact whether the 
original cause of action is the note itself or whether there is 
also another cause of action and certainly he cannot be under- 
stood as deciding that, where the promissory note is the con- 
sideration for the contract, any other contract can be sued upon 
which of course would be entirely contrary to the provisions 
of S.91 of the Indian Evidence Act. I will now deal with 
some of the earlier cases relied upon by the petitioner both 
Indian and English. The first of these is Chockalingam Chetty 
v. Annamalai Chetty! already referred to. The head-note reads 
as follows: . 


“ The giving of an instrument in writing in recognition of an antecedent 
debt does not extinguish but merely suspends the cause of action on the 
original debt, which revives if the security be not discharged at maturity, 
unless such instrument can be regarded as a mere coilateral security, in which 
case it will not operate even as a suspension of the original debt”, 


And obiter dicta: 


“Tf a bill or a note is given fora contemporaneous debt, the bill merely 
suspends the remedy and does not operate as a discharge”. 


There Coutts Trotter, J., was clearly dealing with the 
cases which was before, namely, an antecedent debt followed 
by the giving of a promissory note and he did not refer to the 
effect of a contemporaneous loan and promissory note, K. 
Srinivasa Ayyangar, J., however, dealt with this question and 
made the observations which I have quoted earlier in my 
judgment. Therefore, only one of the Judges there expressed 
an opinion on this question which was one which did not arise 
for consideration in that case. I have already dealt with 
Chidambaram Chettiar v. Ayyaswami Thevan? which makes 
this question one of fact. I now come to a Full Bench decision 
of the Rangoon High Court viz., Maung Chit v. Roshan N.M. 
A. Kareem Oomer & Co.,3 where this question was very fully 
discussed. There it was held that when a promissory note or 





1. (1915) 341.C. 417. 
2. (1916) LL.R. 40 Mad. 585: 31 M.L.J. 401. 
3, (1934) LL.R. 12 Rang. 500 (F.B.). 


F.B. 


eee 


Ramasami 
Pillai 
v. 


Murugiah 
Padayachi. 


Beasley, CJ. 


F.B. 


Ramasami 
Pillai 


v. 
Murugiah 
Padayachi. 


Beasley, C.J; 


272 THE MADRAS LAW JOURNAL REPORTS. [vor. 


any other instrument is given by the borrower to the lender in 
connection with a loan, either at the time when the loan is 
contracted or afterwards, the terms upon which it is given and 
taken is a question of fact and not of law; that prima facie the 
giving of a negotibale security by a debtor to his creditor 
operates as a conditional payment only and not as a satisfac- 
tion of the debt unless the parties agree so to treat it and such 
a conditional payment is liable to be defeated on non-payment 
of the negotiable instrument at maturity; that if the negotiable 
instrument is given by the borrower to the lender and the 
negotiable instrument is itself the consideration for the loan, 
or if the instrument is accepted as an accord and satisfaction 
of the original debt, the lender is restricted to his rights under 
the negotiable instrument by which he must stand or fall but 
that if it is agreed between the parties that the instrument shall 
be taken merely as collateral security for the repayment of the 
loan, the lender is entitled to sue upon the original considera- 
tion independently of the security and without regard to any 
rights that he may possess under. the instrument; that if all the 
terms of the agreement under which the loan was made have 
been embodied in a negotiable instrument or in any other docu- 
ment no evidence can be adduced in proof of the terms of the 
contract except the document itself, and, if such document is 
for any reason inadmissible in evidence, the suit must fail; that 
normally and prima facie a lender is regarded as taking a 
negotiable instrument only as conditional payment and not in 
Satisfaction of the loan; that where the handing over of the 
money and of the instrument is simultaneous it does not follow 
that the instrument is the sole repository of the terms of the 
agreement; and it is not the time when but the terms upon 
which the loan was made that matters and that is a question of 
fact to be determined according to the particular circumstances 
obtaining in each case. Amongst other cases Pothi Reddi v. 
Velayudha Sivami and Sheik Akbar v. Sheik Khan? were 
‘dissented from. A number of authorities both English and 
Indian were considered. With regard to the former, these 
are: Inve Romer and Haslam.3 There, a client had given to 
his solicitor a negotiable security for the amount of his bill of 
«costs and the solicitor had given the client a receipt in which 
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the negotiable security was expressed to be taken “in settle- 
ment” of his bill; and it was held that the giving of the 
negotiable security was not a payment in the event of it being 
dishonoured unless there was proof, the onus of which lay on 
the solicitor, that such was the intention of the parties at the 
time, On page 300 Bowen, L.J., says: 

“Tthas been established by a series of authorities, which it would be 
ridiculous to go through seriatim, that a bill of exchange given for a debt 
amounts to conditional payment of that debt and is only conditional payment 
so long as it is running ; the payment is liable to be defeated when- the bill is 
dishonoured”. i 

In that case, therefore, there was no question that the 
negotiable security was taken as a payment of the debt and 
an antecedent one. In Day v. Mc Leal the defendants having 
broken their contract, the plaintiffs made a claim against 
them for a sum of money as damages. The defendants sent a 
cheque for an amount smaller than that claimed stating that 
it was in full payment of all demands. The plaintiffs kept the 
cheque the stating that they did so on account and brought an 
action for the balance of their claim and it was held that 
keeping the cheque was not, as a matter of law, conclusive, 
that there was an accord- and satisfaction of the claim but that 
it was a question of fact on what terms the cheque was kept. 
This case again was a case of an antecedent debt and it was a 
question of fact as to whether the cheque .was given and 
received in satisfaction of the claim and I make the observation 
also that, when a cheque is given in respect of a debt, prima 
facie it can be presumed that it is intended as a payment. 
Certainly a cheque cannot be taken as embodying the terms of 
a contract other than to pay. In Goddard and Son v. O’Brien.2 
A being indebted to B in £125-7-9d for goods sold and delivered 
gave B a cheque for £100 payable on demand which B accepted 
in satisfaction. This was held to be a good accord and 
satisfaction. From the facts of that case it would appear that 
the cheque was dated the 16th August 1880 and that previous 
to that date the defendant was indebted to the plaintiffs in the 
sum stated for goods sold and delivered to him, This 
therefore was a clear case of a cheque given in respect of an 
antecedent indebtedness and the cheque was equally clearly 
given asa payment either in full satisfaction or on account. 
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In Farr v. Pricel there is a very brief statement of the facts and 
it does not appear whether the debt there in respect of which 
a promissory note was taken wasan antecedent debt or a con- 
temporaneous one; nor does it appear in respect of what the 
debt was, whether a loan or something else. The decision was 
mainly upon the question as to whether the promissory note 
could be received in evidence on account of the stamp which 
was of a greater value than the correct stamp required and it 
was held that it was inadmissible in evidence and Lord 
Kenyon, C.J., then observed that as there were other general 
counts in the declaration, if the plaintiff could give other 
evidence of a consideration paid by him to the defendant, he 
would not be concluded from recovering by the fact of the 
defendant’s having given the imperfect promissory note for it. 
But there is a foot-note to that case which refers to Tyte v. 
Jones.2 There a promissory note had been given for money 
lent but when produced in Court was unstamped. Lord 
Kenyon, C.J., permitted the plaintiff to recover on a common 
count for money lent, by proving that when the money for 
which the note had been given was demanded of the defendant, 
he acknowledged the debt. In Cohen v. Hale’ a garnishee 
order was made attaching a debt. Atthe time the order was 
made the garnishees had given the judgment debtor a cheque 
for the amount of the debt. Upon service of the order on the 
garnishees they stopped payment of the cheque at the bank the 
cheque not having been presented, and it was held that upon the 
cheque being stopped it was as if it had never been given and 
that there was, therefore, an existing debt capable of being 
attached and the garnishee order was effectual. On page 373 
Cockburn; C.J., says: , 

“Ttis very true thataman who takes a cheque may be estopped from 
proceeding to enforce payment of the debt until presentment of the cheque, 
and if the cheque is ultimately paid the debt is extinguished. All that hap- 
pens in the mean time is that the right of action is suspended. But when 
the cheque is presented and dishonoured, the debt, the remedy for which 
was suspended until presentment of the cheque, may be treated as a debt 


subsisting all along, just as if the cheque had never been given. The giving 
of the cheque only suspends the remedy, it does not extinguish the debt.” 


Of the Indian Cases Payana Reena Saminathan v. Pana 
Lana Palaniappat has already been referred to and so have 
other Indian cases. One other case which is referred to by 
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Venkatasubba Rao, J. in Chinnayya Naidu v. Srinivasa Naidul 
and was relied upon here is Gopala Padayachi v. Rajagopala 
Naidu? to which I have already referred where Walase Ja 
says: 

“Whena promissory note is taken for a contemporaneous debt, the 
balance of opinion is that the execution of the promissory note does not d is- 


charge the debt but only suspends the creditor’s ordinary remedy NE the 
currency of the promissory note.” 


Venkatasubba Rao, J., proceeds upon the view that it is a 
well-settled rule of English Law that a Negotiable instrument 
operates only as a conditional discharge and that it is difficult 
to conceive that Illustration (b) to S. 91 of the Evidence Act 
can have been intended to abrogate or annul that well-settled 
rule. He adds that the effect of that illustration is no more 
than to exclude all proof other than the bill itself when the 
matter to be proved is the contract embodied in that bill. 
Prima facie no doubt a negotiable instrument operates only as 
a conditional discharge but, if the promissory note embodies 
all the terms of the contract, it is difficult to see how any con- 
tract other than that can be put in evidence without offending 
against the provisions of S. 91 of the Evidence Act. Upon 
this question Venkatasubba Rao, J. refers to Pramatha Naih 
Sandal v. Dwarka Nath Dey’. There the defendant had taken 
a loan from the plaintiff and executed a document which was 
held to be a promissory note. At the trial the document was 
produced but was held to be insufficiently stamped and the 
Judge refused to admit it in evidence. The appellate Court 
held that the piaintiff had a cause of action independently of 
the document. . The defendant in his written statement ad- 
mitted that he borrowed the sum in question from the plaintiff 
and the appellate Court held that there was an implied contract 
to repay the money lent even though there was no express 
promise. Sheik Akbar v. Sheik Khant was referred to by 
Petheram, C.J., in the course of his judgment and he explains 
the decision of Sir Richard Garth, C.J. stating that when he 
spoke of a “deposit” he did not mean a “loan”. What Sir 
Richard Garth, C.J., in that case did was to make a twofold 
classification, first, where there is a completed cause of action 
as aaa sold and, secondly, where the cause of action is 
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the note itself, stating with regard to the latter class: 


“When the original cause of action is the bill or note itself, and does not 
exist independently of it, as for instance, wher in consideraticn of 4 deposi- 
ting money with B, B contracts by a promissory note to repay it with interest 
at six months’ date, here there is no cause of action for money lent or other- 
wise than upon the note itself, because the deposit is made on the terms con- 
tained in the note and no other”. 


With regard to the former class, he says on page 259: 


“When the cause of action for money is once complete in itself, whether 
for goods sold, or for money lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of the money at a future time, 
the creditor, if the bill or note is not paid at maturity, may always, as a rule, 
sue for the original consideration, provided that he has not endorsed or lost 
or parted with the bill or note, under such circumstances as to make the 
debtor liable upon it to some third person.” 


This decision was also referred to by Jenkins, C.J. in 
Krishnaji v. Rajmali, In that case also there was an inde- 
pendent admission of a loan by the defendant in addition to 
the hundi which was held to be inadmissible in evidence for 
want of a stamp and as in Pramatha Nath Sandal v. Dwarka 
Nath Dey? it was held that the plaintiff could still fall back 
upon the other consideration. Dealing with Sheikh Akbar v. 
Sheikh Khan’ Jenkins C.J. says: 

“Tt is apparent that the actual ratio decidendi was that there was no loan 
independently of the note”. 

Whereas in Krishnaji v. Rajmall there’ was a loan inde- 
pendently of the note. Jenkins, C.J. appears also to share 
Petheram C.J’s opinion with regard to the remarks of Sir 
Richard Garth, C.J. to which reference has already been made, 
‘upon the question of the words “Loan” and “deposit” in 
referring to Illustration (b) of S. 91 of the Evidence Act he 


‘says: 


“It is perfectly true that the terms of the contract contained in the hundi 
can, apart from the conditions which permit secondary evidence, only be 
proved by the hundi, but this does not prevent proof of the loan indepen- 
dently of the note”. 


I do not understand him to mean that, if the whole of the 
terms of the contract are set out in the document, any evidence 
other than the production of the documeut itself is permissible. 
In Parsotam Narain v. Taley Singh’ Aikman, J., differs from 
the view of Petheram C.J., in Pramatha Nath Sandal v. 
Dwarka Nath Dey? and is of the opinion that Sir Richard 
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Garth, C.J. in Sheikh Akbar’s case! did not intend to draw any 
distinction between the two classifications stated by him with 
regard to the nature of the debt, i.e., whether it was a loan or 
whether it was a deposit, being of the opinion that he used the 
word “deposit” merely as an illustration. I agree with Aikman 
J’s view and cannot think that Sir Richard Garth C.J., inten- 
ded any such distinction.. It is difficult to see why such a 
distinction should have been intended particularly as a deposit 
of money with a person to be repaid at a future date with 
interest is really a loan. Aikman J’s Judgment is relied upon 
by the respondents here. Page C.J. in Maung Chit v. Roshan 
N.M.A. Kareem Oomer & Co.,2 thinks that in cases in which 
the parties agree that the negotiable instrument shall be taken 
as conditional payment only. and not in accord and satisfaction 
of the original debt, S. 91 of the Evidence Act has no application 
because he has himself never known or heard of an instance in 
which that term of the agreement has been embodied in the 
negotiable instrument. I fully agree with his view of the matter 
which is based upon the instrument not containing all the terms 
of the contract. Where it does however and is itself the con- 
sideration of the loan, he is of the opinion that the lender is 
restricted to his rights under the instrument by which he must 
stand or fall. I now propose to refer to the cases relied upon 
by the respondent. The earliest of these is Sheikh Akbar’s 
case! which I need not refer to again and which was followed 
in Pothi Reddi v. Velayudha Sivan3. The headnote of the 
latter case reads as follows: 

The terms of a contract to repay a loan of money with interest, having 
been settled and the money paid, a promissory note specifying these terms 
was executed later in the day by defendent and given to plaintiff. This pro- 
missory note was not stamped. In a suit brought to recover the unpaid 


balance of the loan on an oral contract to pay, it was held that the plaintiff 
could not recover. 


On page 96 Collins, C.J. and Parker, J. say: 


“But when a loan is made by plaintiff to defendant and in consideration 
of that loan the defendant contracts by a promissory note to pay it with 
interest at a certain date, there is no cause of action “for money lent” or 
otherwise than upon the note, and if for want of a stamp the note is not 
receivable in evidence the plaintiff’s claim must fail”. 
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The promissory note there admitted the receipt of the 
money and promised to repay the same on a certain date with 
interest. In Muthu Sastrigal v. Visvanath Pandarasannadhi:, 
there was a Varthamanam which read as follows: 

“ Amount of cash borrowed of you, by me is Rs. 350. I shall, in two 
week’s time, returning this sum of rupees three hundred and fifty with 
interest thereon at the rate of Rupee one per cent. per month, get back this 
letter”. 

It was held that this amounted to an unconditional under- 
taking to repay borrowed money and was therefore a 
promissory note and not merely an offer to borrow or an 
acknowledgment of indebtedness. The document was 
inadmissible for want of a stamp and Sadasiva Aiyar and 
Spencer, JJ., held that to allow a suit as one on “ account for 
money had and received ” concealing the real contract of loan | 
which had been reduced to the form of a document would 
nullify S. 91 of the Indian Evidence Act. Krishnaji v. Rajmal2 
was dissented from and Pothi Reddi v. Velayudha Sivans, 
followed. Somaraju v. Venkatasubbarayudu4t, Gura Sahu v. 
Krishnammas and Chandrasekaram Pillai v. Srinivasa Piliaié 
are all decisions in which the view supporting the respondent’s 
contention has been taken. The recent decision of Varada- 
chariar, J., and Burn, J., in Chockalingam Chettiar v. Palani- 
appa Chettiar? also supports that contention and also the deci- 
sion of Anantakrishna Aiyar, J., in Alimane Sahiba v. Subba- 
rayudus. In Nasir Khan v. Ram Mohon® a decision of a Full 
Bench of the Allahabad High Court in which a number of 
authorities are referred to, it was held that where the promis- 
sory note and the lending of the money are part and parcel of 
the same transaction and the terms of the loan are the very 
terms of the promissory note, the contract of loan cannot be 
proved apart from the document itself and the plaintiff’s suit 
must fail if the document itself be in admissible in evidence. The 
Lahore High Court also seems to have taken the same view as 
that of the Allahabad High Court in this case in which refe- 
rence is also made to the observations of Rankin, C.J., in Dula 
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Meahv. Moulavi Abdul Rahamani. It is clear that upon this 
- question there is a conflict of opinion. So far as the Madras 
High Court is concerned the preponderance of opinion seems 
to me to support the respondent’s argument. But all Courts take 
the view that with regard toantecedent debts, the position is that 
the original debt can be sued upon irrespective of the subse- 
quent document or promissory note and the better opinion with 
regard to contemporaneous loans and promissory notes is that, 
where the promissory note is the consideration for the loan, 
the debt cannot be proved aliunde. That view in my opinion, 
is clearly the correct view, in view of S. 91 of the Evidence 
Act. With regard to the view expressed in the Rangoon case 
that prima facie a negotiable instrument is given asa condi- 
. tional payment for a loan, I think that that view expresses the 
matter rather too generally. Certainly in cases where the note 
is given in payment of goods, which was the position in most 
of the English cases, that would be so. But dealing with 
money-lending transactions, I am not disposed to think that 
this view is entirely correct in a country.where borrowing and 
lending of money is so universal, the prima facie rule as stated 
in English cases cannot be adopted without some qualification. 
A borrower goes to a person who lends money and asks for 
loan. The lender says that he will not lend the money unless 
the borrower executes a promissory note. The borrower 
agrees to do so and I imagine in a majority of cases executes 
the promissory note first and in exchange for it receives the 
money. Is the lender under these circumstances to be presumed 
to be receiving the promissory note as a conditional repayment 
of the money? Or does the promissory note which states that 
the borrower has received a sum of money and the date of the 
receipt and a promise to repay it with interest from the 
contract itself? It is, in my view, difficult to avoid the conclu- 
sion that it does. What other term is there which is omitted? 
Page, C. J., in the Maung Chit v. Roshan N., M. A. Kareem 
Oomer & Co.2 is of the opinion that the term that the 
promissory note is taken as a conditional payment is omitted 
but this pre-supposes that there was such a term. I fully agree 
with what has been stated in many of the cases to which 
reference has been made that the question must be one of fact 
but where it is clear that the promissory note itself contains 
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all the terms, I think that, in the absence of any evidence to 
the contrary, it must be accepted as the contract and that no 
contract aliunde can be proved. A great deal must depend 
upon what appears on the face of the document. In some cases 
the promissory note may state that it is given in payment for 
goods sold and delivered. Such cases in my opinion, do not 
present any difficulty because the presumption there would be 
that the promissory note was given in conditional payment for 
the goods sold and delivered. In other cases-it may be clear 
that there was already a completed contract before the 
promissory note was given. In such cases I agree that evidence 
of that contract can be given irrespective of the promissory 
note. The position does seem to me to be different however 
when the promissory note appears to be part and parcel of the , 
transaction of loan. My view, therefore, is that in all cases 
Courts must be guided by what appears on the face of the 
promissory note. If it is expressed in such a way as to leave 
what was intended by the parties in any way in doubt, then the 
facts must settle the question. If it is clear on the face of the 
promissory note that it is the contract, then no further evidence 
can be permitted. Turning to the suit document itself, it 
seems to me that it was given as a conditional payment for the 
paddy. This being so the promissory note not having been paid 
on demand may be treated as dishonoured and the original debt 
thus revived. The plaintiff, was, therefore, entitled to fall 
back upon the original debt. The petitioner succeeds with 
costs and the case must go back to the lower Court for disposal 
according to law. ; l 
Cornish, J.—Upon. the vexed question whether the payee 
of a note given for a contemporaneous loan has or has not a 
right of action on the debt.I prefer to reserve my opinion, 
because it seems to me that that question cannot be said to 
arise for decision on the facts of this case. O£ course if there 
is evidence that a note was agreed to be taken in satisfaction 
of the debt created by the loan, there is no difficulty in 
restricting the payee’s right of action to the note. But I am 
unable to appreciate why that position should be assumed to be 
established by the circumstance of the loan and the note being 
contemporaneous transactions. It would seem to be contrary to 
what was stated by Lord Esher in In re, Romer and Haslam} 
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as “perfectly well-known law, which was acted upon in every 
form of mercantile business, that the giving of a negotiable 
security by a debtor to his creditor operates as a conditional 
payment only, and not as a satisfaction of the debt, unless the 
parties agree so to treat it”. 


But as I have already stated, I think that on the facts 
disclosed it is not necessary to decide the question. Therefore 
I confine my judgment to the particular facts of this ĉase. On 
the construction of the plaint I think that the suit must be held 
to have been brought upon the debt on account of which the 
unstamped note had been taken by the plaintiff. The document 
is referred to as a hand letter, which shows a consciousness on 
the part of the plaintiff or his legal adviser that the document 
unstamped could not be relied upon as a promissory note.. The 
material allegations in the plaint, as I read them, are that 
there was a sale of paddy by the plaintiff to the defendant and 
that defendant gave to plaintiff for the sum due with interest 
a document which purported to be a note. In these circum- 
stances, if the note had been a valid instrument, it seems to 
me that the case would fall within the well-established rule 
that when a creditor takes a bill or a note or a cheque on 
account of a debt, it is a qualified or conditional payment; that 
is to say, the instrument is received in payment subject to the 
condition that it will be duly honoured. The debt remains 
unaffected, though the cause of action is. suspended while the 
instrument is running. Thus, in Cohen v. Hale! Lord Chief 
Justice Cockburn stated :— 

“When the cheque is presented and dishonoured, the debt, the remedy 
for which was suspended until presentment of the cheque, may be treated as 
a debt subsisting all along, just as if the cheque had never been given”.. 

A creditor may indeed accept a negotiable instrument in 
satisfaction of his debt. But in the present case there is ‘not 
the shadow of a plea in the defendants’ written statement 
that the note was given and accepted in satisfaction of the 
debt; on the contrary, the mainstay of the defence in the plea- 
ding and at the trial apparently was that the note was an 
invalid instrument, treating the suit as brought on the note. It 
can make no difference whether the note is invalid or 
dishonoured as regards the creditor’s right of action upon thie 
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debt òn ‘account - of which the document purported’ to have 
“been given. In. my judgment, therefore, the suit- was main- 
‘tainablé on the debt independently 0f the 'uristamped and 
‘inoperative note, and it follows that I agree that. the revision 
petition should be allowed. 

` Pandrang Row, J:—I, 48166 entirety. with, my Lord, the 
Chief Justite,, ©. ie eo Ne 


` - | 


K.C NUN ee, ; Petition allowed. 
IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 
ie 4 2 PRESENT :-—Mn. Jusmice VENKATASUBBA Rao. | 
P. a P; Chidambara Nadar ’ ae -Petitioner* (Petitioner) _ 


v. EE a A 
KP. C. ‘Mahalinga Nada alias. Ak N g 
‘Katteri'. Malaya Pillai: Nadar, a roo, 

~“ and others :: .°": > <, Respondents Eoia 


Fee  Réceiver—Passing of accounts before ‘discharge—Proceedings—Advances 
-of money by Receiver to estate—Interestto be allowed on advances by him— 
Previous authority of Court for advances ‘not necessary—All - -allegations 
“pertaining. Receiver’. s conduét in the’ "discharge of his duties to be gone into in 
‘the pecan’ of- passing of’ accounts—Civil Procedure Code, Vv of saa 
0.40, 140 an 4 
“At the time of the passing. of : atcóuñts before; an- nandi of dines of: a 
Receives was made, an objection was raised regarding a certain item of 
“money on “which interest was claimed, by thie; Receiver as having been 
‘advanced to the estate by’ himself, A ~ : ee rie 
Held, that so long as the moneys: advanced were for proper. purposes the 
“Receiver. was entitled to interest. ` 
If the Receiver shows the expen incurred upon tis ‘own | responsi- 
bility to have been necessary and such as would have been authorised by the 
Court; liad application. “been previously inade, he will be reimbursed for such 
‘outlay as if previous authority had been given (High on Receivers, (1910) 
IVth Edn. p. 945). - 4 ki KK NG A a ; 
Ex parte Izard, in: re Bushell, (1983), 23 Ch. D. 75 and Ex ‘parte Gordon, 
In re, Gomersall, (1875) 20 Eq. Casés. 291. referred to. ` 
“The proper occasion for making allegations’ against the Receiver i is whak 
his accounts are passed, ‘and the Court ought to protéct its officers-and nót to 
sallow ithe parties to pesfer the, Receiver with actions.. Although under.the 
„amended tr. 4 of O. 40, Civil Procedure Code, the Court may at its „option 
refer the ‘parties toa separate proceeding, itis bound when it makes such an 
order, to record its reasons, which shows- that kk the enquiry should 
ibe held'in:the proceeding itself. ` Ry aa inet en 
:) ‘All the: questions as bear on the ‘Receiver’ S. discharge: and relate to 
_matters between him and the estate, should be decided i in the very proceeding 
“of passing accounts before discharge. 4 


* C. R. Ps. Nos. 62 and 3680f 1933. . | .i 16th September, 1935, 
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Kamatchi Ammal v. Sundaram Aiyar, (1902) I.L.R. 26 Mad. 492 and 
Shriniwas v. M. C. Waz, (1920) 1.L.R. 45 Bom. 99, relied on. F 
-Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act to revise, the orders of the Court of 
the Subordinate Judge of Madura dated 25th October, 1932 
and passed in E. A. Nos. 565 and 1004 of 1931 respectively i in 
O. S. No. 71 of 1920 on the ‘file of the Court of the First 
Additional Subordinate Judge of Madura. 


T. R. Venkatarama Sastri and A. Nagaswami Aiyar for 
petitioner. : 


K. V. Srinivasa Aiyar for respondents. ` 
The Court made the following | 


ORDER. —The questions raised. relate to the. passing of the 
Receiver’s accounts before an order is made. for his discharge. 
The accounts to be passed are for the pation from . 11th 
February, 1923. to 20th. July, 1931. 


The first objection relates to the < sum of T 6,700 and 
odd, the interest- claimed by the Réceiver on the advances 
made by himself. The lower Court has disallowed the item 
in toto on the ground that before advancing ‘the money, the 
Receiver has not obtained the previous sanction of thé Court. 
The law imposes a certain penalty when the ‘Receiver, chooses 
to advance his own money without; first.obtaining ‘the Court’s 
permission, but it does not follow that the penalty extends to 
the. disallowance of the interest.- Jessel M. R: points ott in 
Ex parte Isard. In re, Bushell! that if a Receiver chooses to 
advance monéy of his own without the previous authority of 
the Court, he can only look to the estate for indemnity. The 
practice in the Chancery Division is for. a Receiver, before 
advancing the, money, to apply to, the Court for its authority 
to` do so and when the Court gives ‘him authority, it generally 
allows him „interest at_5 per ‘cent. and gives: ‘him a charge on 
the assets for that sum and the interest. He is: stili entitled to 
this interest even where he. does not obtain. the’ previous 
sanction, but in such a‘case he cart only look to the estate for 
indemnity for the payment of theiprincipal and interest and he 
will not be etititled to a personal order for payment: Beyond 
this he incurs no further penalty. -The question arose:there in 
bankruptcy and Jessel M. R: points out that the Court of 
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Bankruptcy can do what the Chancery Division can and goes 


on to say: 

“The only order which could be made would be that the trustee should 
pay him out of the assets, if he had available assets in his hands. In the 
present case there is no evidence that when the order appealed from was 
made, the trustee had any assets in his hands; the only evidence is that he 
had previously had assets in his hands, and that he had paid them away”. 


(See also Kerr on Receivers 1930 Edn. p. 322.—Where 
the law is stated as declared by Jessel M. R.) There is no 
question in the present case, as the discussion by the lower 
Court shows, that the monies were advanced for proper 
purposes and that being so, I must set aside the lower Court’s 
order and hold that the Receiver is entitled to interest. The 
claim to 12 per cent. compound interest is no doubt extragavant, 
but I think that 9 per cent. simple interest is in the circum- 
stances a proper rate to allow. 

The next item is that of Rs. 5,500 odd claimed by the 
Receiver as being the aggregate of the. salaries disbursed by 
him. The lower Court’s view in- this respect is also wrong. 
The item has been disallowed on two grounds; first that the 
previous sanction of the Court had not been obtained and 
secondly that the amount claimed is ridiculously excessive in 
view of the fact that the realisations during the period did not 
exceed Rs. 4,400 odd. Neither of these two grounds is sound 
in law. The failure to obtain the previous sanction, nothing 
further being shown, is not a sufficient reason for disallowing 
the item. In Gordon ex parte. In re, Gomersalll as Bacon, C. J., 
points out, the Court’s sanction may be given even after the 
thing is done, provided the Court is satisfied that it has been 
well and properly done. If the Receiver shows the expense, 
incurred upon his own responsibility, to have been necessary 
and such as would have been authorised by the Court had 
application been previously made, he will be reimbursed for 
such outlay as if previous authority had been giren. (High 
on Receivers, (1910) IV Edn. p. 945). 

Passing on to the second ground, the questions that arise 
for decision are: (a) Did the Receiver actually incur the 
expenditure or any part of it? and (b) In view of the nature 
and extent of the work, was he justified in incurring any, 
expenditure, at all? If he was, what would be the proper 
amount to allow under this head? 





1, (1875) 20 Eq. Cases. 291. 
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Turning to the third ‘item—the rent claimed by the 
Receiver, the lower Court has properly disallowed it. The 
Receiver was a party to the: suit.and does not profess to have 
actually paid the rent but claims it on the ground that a portion 
of his house has been used for the purposes of the business. 
Having offered:to discharge the duties without remuneration, 
he is hardly justified in claiming this amount. 


I have now dealt with the Receiver’s complaint against the 
lower Court’s order. Turning now to the other Civil Revision 
Petition (368 of 1933), the matter stands thus. In regard to 
the several charges made against the Receiver, such as, on the 
ground of wilful default, the lower Court has referred the 
parties to a regular suit. O. 40, r. 4 of the Civil Procedure 
Code has since been amended, but even under the amended rule, 
the Court is ordinarily bound to deal with all matters relating 
to the Receiver in the proceeding itself. In Kamatchi Ammal 
v. Sundaram Ayyarl it was held that redress against the 
Receiver should generally be sought in the very proceeding iri 
which he was appointed. As pointed out in Shriniwas v. M. 
C. Was? the proper occasion ‘for making allegations against the 
Receiver is, when his accounts are passed and the Court ought 
to protect its officers and not to allow the parties to pester the 
Receiver with actions. The objection that the enquiry under 
Rule 4 is but a summary enquiry, is without force as by that 
expression is meant no more than “an enquiry which secures 
the usual degree of fairness and efficiency and which gets rid of 
a good deal of formality and delay”; per Heaton, J. at page 104 
in Shriniwas v. M; C. Waz®. Although.under the amended rule, 
the Court may at its option refer the parties to a separate 
proceeding, it is bound, when it makes such an order, to 
record its reasons which shows, that ordinarily the enquiry 
should be held in the proceeding itself. This litigation dates 
from a reference to arbitration made in 1919 and the procee- 
dings have dragged out over a period of over 15 years, and it 
is extremely desirable that they should not be allowed to -be 
further protracted. 


Various charges have been made against the Receiver.and 
| several issues have been framed. My direction is, that all such 
questions as bear on the Receiver’s discharge and relate to 
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matters between him.and the estate, should be decided in this 
very proceeding. It is unnecessary for me:to- define with pre- 
cision what those questions are, but as one particular matter 
has-been brought to my notice, I may dispose of it at‘once. 

An order is sought against the Receiver for payment’ of 
Rs. 45000, alleged to have beeh borrowed by him for the 
business from certain persons (see. paragraph 13 (c) of the 
counter affidavit of Rama: Nadar dated-30th October, 1931 
filed-in the lower Court). Whether those persons are parties 
to the suit or strangers (that makes no .difference), the matter ` 
cannot be gone into-in this proceeding. The sums borrowed 
by the Receiver ‘and brought into the business have been shown 
(1 gather) as advances made by him and he treats himself to 
that extent as a creditor of thé estate having incurred personal 
liability i in respect of those borrowings.. That being so, the 
remedy of the lenders of. the amounts, against the Receiver, in 
such cases is by way of independent proceedings and the 
gucstions cannot be gone.into in this enquiry. 

I therefore direct the lower Court to deal with all such 
‘maiters as are relevant to this enguiry, in the light of my re- 
marks above made and to return its findings on those matters 
within two months from this date. Time for filing objections 
to the findings is 10 days. . 

, . The question of costs as regards both the Civil Revision 
Petitions i is reserved. 

. - [In pursuance of the directions contained in the above 
order the „Subordinate Judge. of Madura. submitted the 
following ~ KA 

| Finding. —T have been. asked by the High Court by its 
order- in C. R. P. Nos. 62 and 368 of 1933 dated the 24th day 


‘of January 1935 to submit findings in E. A. No. 565 and 1004 


‘of 1931 on the points raised. i in the order of the High Court 


© ` I'therefore ‘find that the. pay of the clerk at Rs. 25 Jad 
‘of the'peon at Rs.'10 only should be allowed and the excess 
claimed in the receiver’s account should be’ disallowed. None 
:of the. items of loss to the estate owing to the receiver’s wilful 


aerau or gross negligence has been’ substantiated before me. ] 


©} The Court, delivered the following 
- JUDGMENT,— The first objection argued before me has 
reference to the'salary. alleged to have been paid to-Arunachalam 
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Pillai, In regard to this matter, in my previous order the two. Chidambara 
following questions were specifically . raised ; é 2. 

(a) Did the receiver actually. incur ‘the Sean or. Mahajinga 
any-part of it? ~ tone 

(b) In view of the nature and extent of the work, was he 
justified in incurring any expenditure at all? Tf he was, what 
would-be the proper. amount to allow, under this head? . . 7: 

In regard'to the first of these two questions the Receiver. Pee 
ought to have gone: into the box and stiown what amount he 
actually paid. T he- lower court. remarks. that the accounts 
produced by him cannot be acted upon, I-am. unable to see 
why the Receiver failed to go' into the box: and adduce affirma- 
tive:evidence in support of his case. - In the: result, I must, 
differing from the lower court disallow the- salary alleged to 
have been paid to Arunachalam Pillai. :As regards the amount 
said to have been paid by way of salary to ‘Subbier, I sée no 
teason to disallow it, to that extent the. lower court’ s finding i iş 
upheld. - As regards the salary alleged to have been. "paid to 
the’peon, there is evidence-in support of this claim ‘and I see 
no’ reason to differ from the: lower’ court’s conclusion. uae 
© As regards the rents of the house and the nanja: land, 
the lower court’s finding is confirmed,’ 
‘ %As-regards the debts said'to have become arana aie no 
Satisfactory evidence has been. adduced that the receiver has 
beer guilty of any pees: The lower -court’s enone is 
therefore ‘confirmed. ew a op a Ni BANG NA 
4 Ihave now disposed: of all the objections urged before : 
me. Each party will bear his costs. l 

I understand from both the parties that there is no other 
matter that remains to be dealt:with. ; ‘The lowers court will 
font pass a final decrée, 07s 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Horace Owen Compton Brastey, Kt., 

Chief Justice AND Mr. JUSTICE STODART. 

V. G. Venugopal Naidu .. Appellant* (Respondent) 

T v. 

Lakshmi Ammal and another .. Respondents (Appellants). 


Civil Procedure Code (V of 1908), S. 20, cl. (c)—Husband and wife— 
Suit for restitution of conjugal rights—Neither marriage consummated nor 
parties lived together before—Cause of action—Swmit if can be filed at the place 
where the husband is living. 

A Hindu husband, living at Vellore, sued his wife in the Vellore District 
Munsif’s Court for restitution of conjugal rights and added the father-in-law 
as the second defendant claiming an injunction against him to restrain him 
from preventing the daughter from returning to her husband. The parties 
were married in Bangalore. The marriage has never been consummated and 
the parties have never lived together in British India. 

Held, that ttis the breach, without lawful cause, of the duty of the wife 
to reside with her husband that gives rise to the cause of action and the fact 
that the wife has not previously lived with her husband within the jurisdic- 
tion does not make any difference. The breach is committed at the place 
where the husband is living as that is the place where the wife should live 
and the husband is entitled to file his suit for restitution of conjugal rights in 


“the Court having jurisdiction over the place where he lives, that is here 


Vellore. So far as the father is concerned, the suit is not maintainable 
against him at Vellore. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment of Butler, J., dated 28th February, 1934, reported 
in 67 M. L. J. 271, preferred to the High Court against the 
decree of the Court of the Subordinate Judge of Vellore in: 
Appeal Suit No. 48 of 1932—A. S. No. 196 of 1931, District 
Court: of North Arcot—O. S. No. 115 of 1930—District 
Munsif’s Court Vellore. 

A, Ramaswami Aiyar appellants. 

A.C. Sampath Aiyangar for respondents. 

The Court delivered the following 


Jupcment. The Chief Justice.—This is a Letters Patent 
appeal from the judgment of Butler, J. The facts are that the 
appellant here was the plaintiff in a suit in the Vellore District 
Munsif’s Court. He there sued his wife, the first respondent 
here, for restitution of conjugal.rights and he also claimed an in- 
junction against the second defendant, her father, restraining 
him from instigating the first defendant to stay away from her 
husband and from preventing her returning to him. In the 








tL. P. A. No. 28 of 1934, Bili October, 1935, 
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District Munsif’s Court five issues were framed one of which 
was whether that Court had jurisdiction to try the suit. The 
learned District Munsif held that he had jurisdiction to try it. 
The-defendant’s vakil had no instructions to go on with the 
case so far as the other issues which dealt with the merits 
were concerned and the learned District Munsif took ex parte 
evidence on behalf of the plaintiff and gave hima decree as 
prayed for. There was an appeal to the Subordinate Judge of 
Vellore and whilst agreeing with the District Munsif on the 
question of jurisdiction, he remanded the suit in order that 
the defendants might be given an opportunity to adduce evi- 
dence so that the suit could be disposed of on the merits. The 
case then came up on second appeal to the High Court and the 
only point argued was the question of jurisdiction. 

The material facts are as follows. The parties were 
married in Bangalore in 1929 and were of full age at that 
time. The marriage admittedly has never been consummated 
and the parties have never lived together in British India. As 
both the defendants reside in Bangalore they are outside the 
jurisdiction of the District Munsif’s Court, Vellore, and there- 
fore the appellant was entitled to sue in Vellore only if the 
cause of action wholly or in part arose there. Butler, J., was of 
the opinion that no part of the cause of action arose in Vellore 
on the ground that the parties had never lived together within 
the jurisdiction and therefore it could not be said that the wife 
had absented herself from her husband’s house. For the 
appellant it is contended that the cause of action was the wife’s 
refusal to live with her husband and that it was immaterial 
whether she had previously lived with her husband within the 
jurisdiction. The question is, what is the cause of action in a 
suit for restitution of conjugal rights. In Lalitagar Keshargar 
v. Bai Suraji the plaintiff sued his wife for restitution of 
conjugal rights in the Court of the Subordinate Judge of 
Borsad within whose local jurisdiction the plaintiff resided. 
The defendant contended inter alia that the Subordinate Judge 
of Borsad had no jurisdiction to entertain the suit on the 
ground that she was living outside his jurisdiction. The 
Subordinate Judge dismissed the suit for want of jurisdiction. 
On appeal by the plaintiff the decree was confirmed. On second 
appeal it was held, reversing -the decree, that the Court of 
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Borsad had jurisdiction as the cause of action in a suit by a 
husband for restitution of cénjugal rights consists in the wife’s 
absenting herself from her husband’s house without his 
consent and it must therefore be deemed to arise at his house. 
It is true that in this case the parties had at one time lived 
together within the jurisdiction, that is-to say, in the husband’s 
house; but nevertheless this case is of importance as stating 
what the cause of action is. Sargeant, C. J., says that: 

“ The cause of action arises from the duty of the wife to reside with her 
husband unless he has been guilty of some matrimonial offence which justifies 
her, in the eye of the law, in living apart from him”. 

. If that is a correct statement of the law, as undoubtedly it 
is, then it is the breach without lawful cause of the duty of the 
wife to reside with her hushand that gives rise to the cause of 
action; and it. does not seem to me that the fact that the wife 
has not previously lived with her husband within the jurisdic- 
tion can make any difference. For instance, if the parties are 
living together in Calcutta and- the husband - receives an 
appointment in Madras, comes here to take up that appoin- 
ment and secures a residence here, it is the duty of his wife 
to reside with her husband here, and,. if she refuses, to join 
her. husband ‘in his residence here, can it be said that the 
husband is not entitled to file his suit in Madras but must file 
his suit in a Court in the jurisdiction of which she may then 
happen to be. In my opinion, clearly not. But for the res- 
pondents it was contended that in the present case the parties 
have never lived together at all anywhere. . This case is 
distinguishable from the case in Lalitagar’ Keshargar v. Bai 
Suraj! but it has been held that a suit for restitution .of con- 
jugal rights will lie and that the wife‘can be ordered to: take 
up her residence with her husband even where the marriage has 
not been consummated. and the parties have not previously 
lived together.” That case is. Dadaji Bhikaji v. Rukmabai2. 
There 4, a Hindu aged nineteen years, was married by one of 
the approved forms of marriage to B. then of the age of 
eleven years, with the consent of B’s guardians. After the 
marriage B lived at the. house of her step father, where A. 
visited from time to time. The marriage was not consummated. 
Eleven years after the marriage the husband called upon the 
wife to’go to his house and live with him and she refused and 
a S| 


1. (1893) LL.R. 18 Bom. 316, ` 2. (1886) LL.R. 10 Bom. 301. 


vo 
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it was. held that the suit was - niaiftaitiable. “It-was there 
contended that a decree: for restitution of conjugal rights 
implies that the marriage lids been “consummated and that 
what was really being asked for was a decree for: ‘restitution’ 
` of ‘conjugal rights and that there was no authority for such a 
decree. In that case reference was made to Weldon v. Weldon 
where Sir James amen cites the words: of | Blackstone as 
follows :— ef 

..i “The suit for restitution of conjugal rights is brought ‘whenever either. 
the husband or the wife is guilty of the injury of subtraction, or lives sepa- 


rate from the other without any sufficient reason, in which case e they. will be 
compelled to come together again” š 


and Sargeant, C. J. after this čitation is of the opiniori 


‘that 


“The gist of the action for restitution of čoüjúgal rights i is ; that jaka 
‘persons are bound to live together, and that one or other has withdrawn him: 
self or herself without. lawful cause, as it was not contended that consumma- 
tion was necessary by Hindu law any more than it is by English law, to com- 
plete the marriage. Itnecessarily follows that whether the withdrawal or 
“stbtraction’ as Blackstone terms-it, be-before or after consummation, there 
has been a violation of conjugal duty which entitles the injured party t to the 
‘relief prayed” (Dadaji Bhikaji v. Rukmabai?.) - ; 

I myself cannot see any distinction between the case of a 
wife who has never-allowed her husband ‘conjugal rights and 
refúses to do so and a wife who has done so and thereafter 
refuses to do so. If is true that there has -been no case 
-apparently in -England where:a wife has. been ordered‘ to. go to 
Jier-husband’ where the marriage has never been consummated ; 
but the position is quite diferent in India where. the parties are 
-Hindus and it is often the custom for the wife after marriage 
‘to continue to live under her parents’. roof until she attains 
puberty when she joins her husband. That i is not ‘the English 

‘custom. In Mayne on ‘Hindu law and usage’ on ‘Page ae 

there is the following passage : . mp 

i “Prima facie, the husband i is thè legal guardian of his wifè, and 4 15 

“entitled to require her to live in his house from the moment of the marriage 
‘however young she may be. But this right does not exist where, by custom 

"or agreement, the wife is to ‘remain in her parents’ house until puberty is 

‘established or ih some tribes even afterwards. . Such a custom is neither 
immoral nor opposed to public poney ; 

In the present case, as ‘the parties were of ‘full age. at’ ihe 
‘time of the marriage, prima facie, the husband was entitled to 
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require the wife to live in his house and no agreement to the 
contrary was attempted to be set up in her written statement. 
It is the duty of husband and wife to live together prima facie 
in the place where the husband has a residence. In this case 
that was within the jurisdiction of the Vellore District Munsif’s 
Court. In breach of her duty she lived with her parents in 
Bangalore. There has been a breach of the duty on the wife’s 
partand it seems to me that the cause of action must be held to 
have arisen in the place where there has been that breach, 
namely, in the husband’s home. This clearly gave the District 
Munsif’s Court at Vellore jurisdiction to try the suit. I 
however agree with Butler, J., that the suit is not maintainable 
against the second defendant. The Letters Patent appeal must 
accordingly be allowed with costs here and in the second 
appellate court, the order of the second appellate court set aside 
and that of the Subordinate Judge restored. 

Stodart, J.—I agree and I have nothing to add. 

S.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. Justice VARADACHARIAR. 


Payidimarri Madhava Sarma and others ..- Petitioners* 
, (Plaintiffs. 





v. : 
Veluri Seshagirirayadu and others .. Respondents (De- 
fendants 1 to 5). 


Court-Fees Act (VII of 1870), 8.7 (i), (iv) (f) and (v)—Suit against 
manager for accounts—Specific item misappropriated sought to be recovered 
—Property wrongfully purchased by manager in his name—Suit for recovery 
as trust property—Court-fee payable. : 


The plaintiffs sued their maternal uncle, tlie first defendant, to render 
an account of his management of their property for a number of years. The 
plaint also referred to one specific item of mismanagement on the part of the 
first defendant. It was alleged that a promissory note executed by the fifth 
defendant in favour of the plaintiffs had been destroyed by the first defen- 
dant and that the latter obtained two promissory notes for the said amount in 
his name and inthe name of another. The plaint also alleged that subse- 
quently the first defendant took a sale-deed of certain lands from the fifth 
defendant in satisfaction of the debt due on the promissory notes later exe- 
cuted. The plaintiffs prayed for possession of the lands so purchased on the 
ground that the purchase had been made by the defendant as trustee for 


the plaintiffs. 2 








21. FCO RP. No. 1807 of 1934, + ath October, 1935, 
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Held, that in respect of the claim for accounts the plaint was leviable to 
court-fee as in a suit for accounts, which also comprised the specific sum 
claimed on account of the promissory note amount alleged to have been mis- 
appropriated by the defendant, and that the latter claim was not for recovery 
of a specific sum of money so as to fall under S. 7 (i) of the Court-fees Act. 


Held further, that the prayer for recovery of possession of the lands 
formed a distinct relief and was leviable to court-fee seperately under S ,7 
(v) of the Act. It may be that in the taking of the accounts the defendant 
would be entitled to credit for the price of the property as the plaintiffs 
sought to treat the property as their own. 


A person may hold property in trust for another but i{ the latter sues 
for possession of that property he is bound to pay court-fee thereon. 
Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Narsapur dated 27th October 1934 and made in 
Original Suit No. 67 of 1933. 


P. Satyanarayana Rao for petitioner. 
Respondent not represented. 
The Court delivered the following 


Jupement :—This is a Revision Petition against the order 
of the lower Court calling upon the plaintiffs to pay court-fee 
upon a sum of Rs. 3612 in the following circumstances :— 


The first defendant is the maternal uncle of the plaintiffs 
and was in management of their property for a number of 
years. The suit is substantially one calling upon him to render 
an account of his management. It has been valued as a suit 
for accounts and court-fee paid on that basis. The question 
now for consideration arises with reference to certain allega- 
tions made in paragraph 5 and an alternative prayer (d) in 
paragraph 17 of that plaint. 


Paragraph 5 of the plaint relates in particular to one item 
of mismanagement or improper conduct on the part of the 
first defendant, namely, in respect of a pro-note for Rs. 2,100 
said to have been executed by the 5th defendant in favour of 
the plaintiffs. It is alleged that the first defendant practically 
misappropriated this amount by destroying the genuine note 
and having another note for Rs. 2,000 executed in his own 
favour for the said amount and a note for Rs. 500 in favour 
‘of his Viyyankudu. It is accordingly stated that “the first 
defendant is while rendering accounts bound to pay the said 
amount of Rs. 2,100 with interest”. The paragraph next 
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refers to the fact that the first defendant had taken‘a sale-deed 
of certain lands from the 5th defendant in satisfaction of this 
pto-note claim. With reference to this land, the plaint claims 
that the 5th defendant should be held to have made the 
purchase as a trustee for the plaintiffs and that the plaintiffs 
are accordingly entitled to possession and mesne profits. Hence 
the prayer (d). 

The learned Subordinate Judge says that though the suit 
is one for accounts and the relations between the parties are 
such as to make the first defendant liable’ to render accounts to 
the plaintiffs «still, the specific claim for recovery of a definite 
‘amount on a definite allegation appears to me to fall únder 
S. 7 (L) and cannot be disguised under the cloak of a relief of 
accounting.” The plaint paragraph 5 expressly asks for a 
decree for the said amount. He.calculated ‘the principal and 
interest due on the pro-note at Rs. 3,612 and accordingly 
ordered court-fee to be paid thereon. 


Iam unable to agree t that this is the correct view of the plaint 
claim. If the sum of Rs. 2, 100 due under: the alleged pro-note 
had been received by the first- defendant in the form of a note 
executéd in his own favour by the fifth defendant, it 
will still be money-received by him as an accounting party; 
but as the plaintiffs are alleging that in that connection 
the first. defendant had acted fraudulently. by making it 
appear that the renewed- debt was in respect. ‘of an amount 
due to himself and by suppressing the genuine note in favour 
of the plaintiffs, details relating to this transaction had to be 
stated’ in the plaint to bring out how and why the plaintiffs 
claiméd to hold the first defendant accountable- in respect of a 
sum realised by him on a promissory note which stands in hié 
own ‘favour: “The sentence in paragraph 5 to the effect that 
«the first defendant is while rendering accounts bound to pay 
‘the said sum of Rs. 2,100 with interest” does not mean that it 
is a ‘claim independent of the accounting but that in the 
accounting plaintiffs should be allowed credit even for the sum 
of the note which has been fraudulently taken by the first de: 
fendant in his: own name.from the fifth defendant. -I am 
unable to agree with the learned Judge that this is a claim for 
recovery’ of d definite amount falling outside the.claim for ° 
Lecounts. “If, for instance, the defendant satisfies that even 
this’‘amount has been spent on behalf of the plaintiffs there 
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will be an end of the defendant's liability under this head. 
This will not be the case in an ordinary suit for, money under 
S.7 (1). That is why a suit’for accounts is allowed by law to 
be valued in a particular way. After all, the plaintiffs will not 
in such a case ultimately evade payment of the stamp duty; 
because, if on the taking of accounts’ the aimount is not 
accounted for and is ultimately decreed ‘in favour of the 
plaintiffs the time for payment of court-fee on such amount is 
fixed by law under S. 11 of the Court-fees ‘Act. 

While I disagree with the view taken by the lower Court 
' for the reasons above indicated I must, nevertheless, hold that 
the plaintiffs are liable to .pay,court-fee in respect of. the 
prayer for possession under S. 7 (v) of the Act. In paragraph 
16 of thé plaint it is suggested that no court-fee is payable 
in respect of the claim for the (d) schedule property because ‘it 
is an alternative prayer.. This does not seem to be a valid 
reason. A person may hold property in trust for another but 
‘if the latter sues for possession of that” property he is bound 
to pay court-fee thereon. This cannot be said to be ‘included 
in ‘the suit for accounts. It may be that in the taking of the 
accounts the defendant will be entitled to credit for the price 
of this property because. the plaintiffs take the property as their 
own: but that is different from saying that.the prayer for 
possession of the ae is also comprised in the claim for 
accounts. . ; < , wo 
<- Tn meaai of the lower Cour’ s order: Aan 1 
direct that the plaintiffs shall pay court-fee under S. 7 (v) 
:in respect of the prayer for possession of the (d) schedule pro- 
“perty. The lower Court shall fix the proper .court-feé payable 
and take it out of the amount’ which I am told the plaintiffs 
‘have already paid into the lower, Court. under the order’ iow 
‘revised. The plaintiffs will be entitled to a’ refund of the 
“surplus amount unless they allow it to remain‘in Court to be 
‘utilised under S. 11 of the Court-Fees Act in due time. There 
“will be no order. as to the costs of this Revision Fehon: 


BVN, Bh | amana EE 3 SO modified. 
a A i | a HG ee ae 


Madhava 
Sarma 


v. 
Seshagiri 
rayau. 


P.O 


Pratapmull 
Agarwalla 
v. 
Dhanabati 

Bibi. 


296 THE MADRAS LAW JOURNAL REPORTS. [ vot... 


PRIVY COUNCIL. i os 


[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] . 
araia :—LORD THANKERTON, SIR LANCELOT 
SANDERSON AND SIR GEORGE RANKIN.’ 


Pratapmull Agarwalla alias Pratapmull 


Bagaria and another .. Appellanis* 
v. 
Dhanabati Bibi alias Dhanoo Bibi and 
others .. Respondents. . 


Hindu Law—Partition—Right of mother, grandmother or wife to a share 
—Whether arises on mere severance of status—Actual partition. necessary. 
` According to the Mitakshara law the mother or the grandmother is 
entitled to'a share in the joint family property only when the sons or the 
grandsons divide the property and effect a complete partition, and not upon a 
mere severance of the joint family status, as they have no pre-existing right 
in the estate except a right of maintenance. The law on the subject is the 
same where the wife is the person claiming a share in the properties at the 
partition. i 
Sheo Dayal Tewaree v. | Jadoonath Tewaree, (1868) 9 W.R. 6l; Beti 
Kunwar v. Janki Kunwar, (1910) LL.R. 33 All 118 and Raoji Bhikaji. 
Kondkar v. Anant Laxman Kondkar, (1918) I.L.R. 42 Bom. 535, approved. 

P. C. Appeal No. 28 of 1935 from a Judgment and decree 
of the High Court ‘at Calcutta dated the 5th June 1934 
(Costello and Lort Williams, JJ.) which reversed a decree, 
dated the 21st November, 1933 passed by the said Court in its 
original Jurisdiction (Buckland, J.) 

A. M. Dunne, K. C. and W. Wallach for appellants —In a 
Mitakshara family females are not coparceners and are not entitled 
to maintenance and cannot claim partition. According to the 
Mitakshara a mother can only take a share on partition when an 
actual .division of property by metes and bounds is effected and 
she cannot be recognised as owner of or entitled to any share until , 
the devision has been actually made. Beti Kunwar v. Janki 
Kunwarl, Raoji Bhikaji Kondkar v. Anant Laxman Kondkar? and 
Balkishen Das v. Ram Narain Sahus, deal only with division of 
status. The appellants as mortgagees were necessary parties to the 
partition suit, and they are not bound or affected by any conse- 
quences arising from such a suit to which they were not parties, 
Sir Dinshah Mulla’s “ Principles of Hindu Law” 7th edition, 


para 322, p. 390, which deals with the question how partition is 


effected relates only to the status of the members of the joint 





* P, C. Appeal No. 28 of 1935. 4th November, 1935. 
Bengal. Appeal No, 6 of 1934. . 
1. (1910) LL.R. 33 All. 118. 2. (1918) LL.R, 42 Bom. 535. 

3. (1903) L.R. 30 LA. 139: I.L.R, 30 Cal. 738 (P.C.). 
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family after partition and does not touch the right of the wife of 
one of the members, for even after a partition, which alters the 
status of the members of the joint family the wife of one of the 
members would be entitled to no more than maintenance as long 
as the members of the joint family continue to live together and 
enjoy the property in common as before, The passage at p. 391 
which states that “ partition between male coparceners entitles the 
wife, mother and grandmother to a share in the joint property ; 
they are not entitled to any share until partition” though it refers 
to “partition” that must mean “ division ” as until the property 
is divided by metes and bounds the wife would be entitled to 
maintenance only, 


The respondents did not appear before the Board. 
Their Lordships’ Judgment was delivered by 


SIR LANCELOT SANDERSON.—This is an appeal by the 
plaintiffs in Suit No. 561 of 1933 from a decree of the High 
Court of Judicature at Fort William in Bengal in its appellate 
jurisdiction dated the 5th June, 1934, which reversed a decree 
passed by the said High Court in its original civil jurisdiction 
dated the 21st of November, 1933, and dismissed the plaintiffs’ 
suit with costs. - 


The plaintiffs carry on business under the name and style 
of Pratapmull Rameswar as money-lenders. Chunilal Johury 
and his son, Motilal Johury, constituted a joint Hindu family 
governed by the Mitakshara law and from time to time the 
plaintiffs lent them money which they alleged was for legal 
necessity and for the benefit of the borrowers and their family 
on the security of properties belonging to them. On the 21st 
December, 1927, plaintiffs lent Chunilal and Motilal Rs. 25,000 
at 8 percent. interest on mortgage; on the 12th October, 1928, 
they lent them a further sum of Rs. 2,00,000 at 74 per cent. 
interest on mortgage and on the llth March, 1929, they lent 
them Rs. 35,000 at 7 per cent. interest on mortgage. The 
mortgages were upon the joint ancestral family property. 
Subsequent to these transactions Motilal had two sons born to 
him, namely, Narendra Singh Johury, born in October, 1929, 
and Basant Singh Johury, born in January, 1931, each of 
whom on birth became a member of the joint Hindu family, 


On the 26th of March, 1930, Motilal instituted in the 
| High Court at Calcutta a suit numbered 655 of 1930 for the 


partition of the joint family property, for the appointment of 
38 
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a receiver and other reliefs. The defendants in the suit were 
Chunilal Narendra Singh, Dhanabati, the wife of Chunilal 
and Narendra who was in the first instance called “ Khoka ”. 
In July, 1931, Basant Singh was added as a party and the 
name “Narendra” was substituted for “ Khoka ” in respect 
of the elder son. 

On the 9th May, 1931, the plaintiffs filed in the said High 
Court a suit, No. 1010 of 1931, on the said mortgages against 
Chunilal, Motilal, Narendra Singh and Basant Singh. In that 
suit Musammat Dhanabati, the wife of Chunilal was guardian 
ad litem of the minor defendants, Narendra Singh and Basant 
Singh. 

On the 19th June, 1931, Dhanabati, alias Dhanoo Bibi, 
filed her written statement in the “partition” suit. She 
claimed that she was entitled to a share in the joint estate 
equal ‘to that of the plaintiff, Motilal, and that her share 
should be allotted to her in severalty. 

She prayed further that the joint estate should be charged 
with ‘maintenance at the rate of Rs. 500 per month and that a 
receiver should be appointed to enforce the same. 

On the 2nd of July, 1931, terms of settlement of the 
mortgage suit (No. 1010. of 1931) were agreed and were 
embodied in a document of that date, which was executed by 
Chunilal, Motilal, and Dhanabati, as guardian ad litem of the 
infant defendants Narendra and Basant and the solicitors for 
the plaintiffs. 

On the &th July, 1931, a.consent decree embodying the 
terms of settlement was made. 

By the terms thereof the defendants were to pay the sum 
of Rs. 3,03,328-1-3 within a year from the date of the aforesaid 
agreement, and in default of payment the mortgaged premises 


` or a sufficient part thereof were to be sold with the approbation 


of the Registrar of the High Court instead of by the Receiver 
appointed in the said suit. 

On ‘the 25th August, 1931, a preliminary decree in the 
partition suit (No. 665 of 1930) was made. 

By the said decree it was declared that Dhanabati was 
entitled to three equal ninth parts or shares of the properties, 
a commissioner was appointed and he was directed to make a 
division of the properties into nine equal parts and to allot to 
Dhanabati three equal ninth parts or shares to be held and 


Lxx] THE MADRAS LAW JOURNAL REPORTS. 299 


enjoyed by her in severalty as a Hindu wife under the 
Mitakshara school of Hindu Law. 


It appears that nothing further was done in the partition 
suit after the said preliminary decree and no division of the 
property was carried out by the commissioner. 


On the 3rd of May, 1932, an order was made in the 
mortgage suit for payment of the income of the mortgaged 
property, which was in the hands of the Receiver, to the 
plaintiffs, without prejudice to the alleged rights of Dhanabati. 


On the 14th July, 1932, Chunilal and Motilal were 
adjudicated insolvent. 


It appears that the plaintiffs in the mortgage suit 
(No. 1010 of 1931) applied to the High Court that Dhanabati 
and Jashwati Bibi, who is. the wife of Motilal, should be 
added as parties to the suit; this application was dismissed on 
the 22nd of February, 1933. 


By the order of the Court of that date the Official 
Assignee of Calcutta was added as a party to the suit. 


On the 1lth March, 1933, the suit, No. 561 of 1933, in 
which this appeal arises, was instituted by the present appellants, 
who are the mortgagees under the abovementioned mortgages. 
The defendants in the suit are Dhanabati, Jashwati Bibi, 
Narendra, Basant (the last two being minors), and the Official 
Assignee of the estate of Chunilal and Motilal. The main 
allegations on which the suit was based were as follows :— 


“BA. The plaintiffs state that the said partition was made with the 
object of creating complications and saving one-third of the properties from 
the mortgages of the plaintiffs by having the same allotted to the defendant 
Dhanabati. 

“8B. The said Dhanabati has been and is falsely asserting that the said 
mortgages in favour of the plaintiffs as also the proceedings in the said suit 
and the mortgage decree referred to in paragraph 5 hereof are illegal and 
not binding upon her. The defendant Jashwati is also making assertions to 
the same effect and is interested in denying the rights of your petitioners 
as mortgagees and the validity of the said mortgages and the proceedings 
and decree above referred to and are assisting and colluding with the said 
Chunilal Johury and Motilal in defeating the claims of the plaintiff, The 
plaintiffs state that such mortgages and the said proceedings and decree in 
suit No. 1010 of 1931 are binding upon all the defendants and in particular the 
defendants Dhanabati and Jashwati”. 


The reliefs claimed were as follows :— 
(i) A declaration that the said mortgages referred to in paragraph 4 


hereof are binding upon the defendants and in particular upon the defendants 
Dhanabati and Jashwati. 
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“ (ii) Thatit be declared that the proceedings and the decree dated 8th 
July, 1931, in Suit No. 1010 of 1931, are binding upon all the defendants and 
in particular upon the defendants Dhanabati and Jashwati. 

“(u) That this suit be treated as supplementary to the said Suit 
No. 1010 of 1931 and it be declared that the decree and proceedings in such 
suit are binding on the defendants and that if necessary the time for 
redemption be extended. 

“ (iv) In the alternative a decree in form No. 5 (a) or form No. 5 of the 
Appendix D of the Code of Civil Procedure with such variations as may be 
found necessary. 

e (w) Receiver”. 

The following issues at the trial before Buckland, J. were 
submitted on behalf of the defendant Dhanabati, who alone 
filed a written statement. 


“I. Is the suit maintainable having regard to :— 
“ (a) The consent decree. 
“ (b) 5.47 of the Civil Procedure Code, and 
“ (c) S. 42 of the Specific Relief Act? 
“2, Was there any joint family after the institution of the partition 
suit? 
“3, Had the plaintiffs knowledge that Dhanabati was a party to the 
partition suit?” ° 
It is to be noted that in her written statement Dhanabati 
denied that the alleged loans or mortgages were for legal 
necessity or for benefit as alleged, or that the plaintiffs had 
any interest in the properties in question, or that the alleged 
mortgages or loans were in any way binding on her. Dhanabati,. 
however, at the trial, did not raise any issue upon this matter, 
or give any evidence in respect thereof. 


The learned Judge did not give any decision in respect 
of issuc 1 (a), as apparently the plaintiffs at the trial were 
content with a declaratory decree, and the first issue was 
directed to the fourth claim for relief, namely, the alternative 
prayer for a mortgage decree. 

The issue No. 1 (b) as to S. 47 of the Civil Procedure 
Code, was decided in favour of the plaintiffs: it was not raised 
on the appeal in the High Court and no question now arises in 
respect thereof. 

As regards the issue 1 (c) the learned Judge held that 
the plaintiffs were entitled to institute the suit in order .to 
establish their rights as against the defendant Dhanabati, who 
was denying them. 


As regards the second and third issues the learned Judge 
held that when the ‘mortgage suit was instituted Dhanabati 
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had no rights except a rigbt to maintenance, and that being 
so, the question whether the institution by Motilal of the 
partition suit amounted to a severance affecting the. status 
of the joint family did not arise, and that all the persons who 


had any actual interest at the time in the mortgaged property . 


were in fact parties to the mortgage suit. Consequently, the 
learned Judge held that the plaintiffs were entitled to succeed 
and he made a declaration in the form of prayers 1 and 2 of 
the amended plaint. 


Dhanabati appealed to the High Court, in its civil appellate 
jurisdiction against the judgment and decree of Buckland, J.— 
the appeal was heard by Costello and Lort Williams, JJ.—who 
stated that of the issues raised at the trial only the following 
need be considered, namely :-— 

“1, Is the suit maintainable having regard to— 

Section 42 of the Specific Relief Act? 


“2. Was there any joint family after the institution of the partition 
suit? 


“3, Had the plaintiffs knowledge that Dhanabati was a party to the 
partition suit? 


The learned Judges were of opinion that ie first issue 
was of minor importance. They held that the declaration 
made by Buckland, J. was not in a proper form, but that the 
Court could make a proper decree if satisfied that the plaintiffs 
were entitled to it. 


With regard to the second and third issues the learned 


Judges were of opinion that the judgment of Mitter, J. in the, 


case on which Buckland, J. had relied, namely, Sheo Dyal 
Tewaree v. Jadoonath Tewareel was contrary to the earlier 
view expressed in Vato Koer v. Rowshun Singh? and the Privy 
' Council decision in Appovier v. Rama Subba Aiyan3 and was 
definitely overruled by the Privy Council in Balkishen Das v. 
Ram Narain Sahut. 


The passage in the judgment of Mitter, J., to which dive 
learned Judges referred, as stated by them, was as follows :— 


“Division by metes and bounds was necessary to constitute partition 
under the Mitakshara and that under the Hindu Law two things at least are 
necessary to constitute partition: the shares must be defined and there must 
be distinct and independent enjoyment of those shares”. 








1. (1868) 9 W.R. 61. 2. (1867) 8 W.R; 82. A 
3. (1866) 11 M.I.A. 75. 4. (1903) LiR. 30 I,A. 139: I.L.R. 30 Cal. 738. 
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“With respect to the learned Judges their Lordships are of 
opinion that the above-mentioned judgment.of Mitter, J. has 
not been rightly appreciated. Mitter, J. was considering the 
effect of the death of one Golaba, the mother of one Shibdyal, 


„and grandmother of the appellant, upon the alleged share 


of Golaba. 
He referred to the text of the Mitakshara, namely :— 


“Of heirs dividing after the death of the father, let the mother also 
take a share,’ ” and proceeded as follows “or in other words, the mother or 
grandmother, as the case might be, is entitled to a share when sons or grand- 
sons divided the family estate between themselves. But the mother or the 
grandmother can never be recognised as the owner of such a share, until the 
division has been actually made. She has no pre-existing vested right in the 
estate except a right of maintenance. She may acquire property by partition, 
for partition is one of the recognised modes of acquiring property under the 
Hindu Law. But partition, in her case, is the sole cause of her right to the 
property”. 

Mitter, J. proceeded to say :— 


“ The learned Counsel for Doolaro has contended that in the case before 
us, partition must be keld to have actually taken place, and he cited a ruling 
of Her Majesty in Council to the effect, that division by metes and bounds is 
not at all necessary to constitute partition under the Mitakshara. We do not 
for a moment, in fact we cannot, question the correctness of this ruling”. 

In this passage Mitter, J. probably was referring to the 
decision of the Privy Council in Appovier v. Rama Subba 
Aiyanl which was in 1866, about two years before Mitter J.’s 
decision. 


In that case it was held that the deed in question being 
a division of rights operated as a conversion of the tenancy 
and a change of “ status” in the family quoad the property 
specified, changing, as it were, the joint tenancy thereof 
into a tenancy in common and by operation of law making 
the members of the previously undivided family a divided 
family in respect of such property. The effect of the decision 
in Appovier v. Rama Subba Atyanl was stated by Lord 
Davey in giving the judgment of the Judicial Committee 
in Balkishen Das Ram Narain Sahu (supra)?. The question 
there was not whether “there was a separation by metes 
and bounds, but a separation in estate and interest: for 
that would have been the same legal effect so far as altering 
the status of the family was concerned, as a partition of metes 
and bounds”. | 








1. (1866) 11 M.I.A. 75. 
2. (1903) L.R. 30 L.A. 139: I.L.R. 30 C. 738 (P.C.). 
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In neither of these Privy Council decisions was the 
right of a mother or wife of one of the members of the joint 
family to have a share in the joint family property under con- 
sideration, nor can their Lordships fnd that in Balkishen Das 
v. Ram Narain Sahu (supra)! the judgment of Mitter, J. on 
this question was “definitely overruled” as the learned Judges 
of the High Court stated. 


The learned Judges referred also to Sir Dinshah Mulla's 
“Principles of Hindu Law” 7th Edition, paragraph 322, page 
390, which deals with the question how partition is effected; 
the paragraph is part of chapter 16, which relates to the 
Mitakshara law. 

That paragraph obviously relates to the effect of partition 
on the tenure of the property; and it concludes with the state- 
ment, “the property ceases to be joint immediately the shares 
are defined and thenceforth the parties hold the property as 
tenants in common”. It is also pointed out that after the 
shares are defined the parties may divide the property by metes 
and bounds or they may continue to live together and enjoy 
the property in common as before. 

The contention on behalf of the appellants in the present 
case was that this passage relates only to the status of the 
members of the joint family after partition and does not 
touch the right of the wife of one of the members: for 
it was urged that even after a partition, which altered 
the status of the members of the joint family, the wife of 
one of the members would be entitled to no more than main- 
tenance as long as the members of the joint family continued 
to live together and enjoy the property in common as 
before. | 

This contention is said to be supported by the passage in 
the above-mentioned paragraph numbered (2) (iii) at page 
391, which runsas follows :— 

“(ii) Partition between male co-parceners entitles the wife, mother, and 
grandmother to a share in the joint property [Ss. 315-317]; they are not en- 
titled to any such share until partition”. i 

It was argued on behalf of the appellants that the word 
“partition” in the last sentence must mean “division”, as 
until the property was divided by metes and bounds the wife 


would be entitled to maintenance only. 











1. (1903) L.R. 30 LA, 139: LL.R. 30 C. 738 (P.C.). 
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Mitter, J. dealt with this matter at page 63 in Sheo 
Dyal Tewaree v. Jadoonath Tewaree’ in the following pass- 
age :— 

“Or suppose that Golaba, instead of appearing as an intervener in the 
Lower Court, as she did, under S. 73 of the Procedure Code, had brought an 
action against them both for the arrears of her maintenance which would 
have accrued subsequent to the decree ofthe Lower Court down to the 
present day? What answer could they have given to such a claim? Surely 
they could not have pleaded, she was not entitled to be maintained out of the 
estate, because they were going to make over to her a share of it. Such a 
plea would be absurd on the very face of it. She isnot to starve until the 
assignment is actually made. 


The decision of Mitter, J. in the above-mentioned case, in 
Sheo Dyal Tewaree v. Jadoonath Tewaree!, which is material 
to the matter now under consideration, was that according to 
the Mitakshara law, the mother or the grandmother is entitled 
to a share when sons or grandsons divide the family estate 
between themselves, but that she cannot be recognised as the 
owner of such share until the division is actually made as 
she has no pre-existing right in the estate except a right of 
maintenance. l 

In 1910 the High Court of Allahabad came to the same 
conclusion in Beti Kunwar v. Janki Kunwar?. Stanley C.J. and 
Banerji, J. held at page 121, that :— 


“It is only when the'sons actually divide the property and effect a com- 
plete partition that the mother can get ashare. There is nothing in the 
Mitakshara from which we may infer that upon a mere severance of the 
joint status of a Hindu family a mother can claim a share”. 


The abovementioned decisions of Mitter, J. and Stanley 
C.J. and Banerji, J. were followed by the High Court of 
Bombay in 1918 in the case of Raoji Bhikaji Kondkar v. Anant 
Laxman Kondkars. 

In their Lordships’ opinion the abovementioned decisions 
correctly represent the Mitakshara law on the matter now 
under consideration, for it is not suggested that there is any 
difference in this respect between the rights of a wife and those 
of a mother or grandmother. 

The result of the abovementioned conclusion is that inas- 
much as the preliminary decree in the partition suit was not 
carried out and no actual division of the joint family property 
was made, Dhanabati did not become the owner of the share 
mentioned therein. 








1. (1868) 9 W.R. 61. 2. (1910) LL.R. 33 All. 118. 
3. (1918) 1.L.R. 42 Bom. 535. 
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Consequently Buckland, J. was right in holding that as 
Chunilal, Motilal and his two sons, Narendra and Basant, 
were parties to the mortgage suit (No. 1010 of 1931) all 
persons who at the time of the decree had any interest in the 
joint property were parties to the suit and the decree was a 
valid decree. 


Dhanabati at that time was not the owner of any share in 
the joint property and had no right of redemption. 

The decision therefore of Buckland, J. that the suit was 
maintainable under S. 42 of the Specific Relief Act was correct. 
Their Lordships, however, are in agreement with the learned 
Judges of the Appeal Court that the declaration, which was 
made by Buckland, J. was not in the proper form. This 
however is merely a matter of form and their Lordships are 
of opinion that it should be declared as follows :— 


“I. That the mortgages in question are valid and the decree dated the 
8th July, 1931, and made in Suit (No. 1010 of 1931) is valid and enforceable. 


“Il. That the female defendants had not at the date of the said decree 
any right or title in or to the mortgaged property or any interest therein 
entitling them to redeem”. 


Their Lordships therefore are of opinion that this appeal 
should be allowed, the decree of the High Court: dated the 
Sth of June, 1934, should be set aside and the decree made by 
Buckland, J. dated the 21st of November, 1933, should be 
restored, except that the declarations hereinbefore stated 
should be substituted for the declarations contained in the said 
decree made by Buckland, J. 

The respondent Dhanabati Bibi must pay the costs of 
the plaintiffs in the Appeal Court in India and of this 
appeal. 

Their Lordships will humbly advise His Majesty accor- 
dingly. 

Solicitors for appellants: Watkins and Hunter. 


S.P.K. Appeal allowed. 
B.V.V. Pannen 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Horace Owen Compton Berastey, Kt., 

Chief Justice AND Mr. JUSTICE STODART. 

M. R. Ananthanarayana Aiyar .. Appellani* (Petitioner). 


v. 
Rarichan (minor) by guardian 
Unnooli alias Madhavi ` .. Respondent (Respondent). 


Letters Patent Cl. 15—Appeal in forma pauperis against decree—A pplica- 
tion for excusing delay and admission of appeal—Order granting both— 
Application by plaintiff to set aside the order excusing delay—~Refusat-to set 
aside previous order—Later order whether appealable under CL 15. 

The defendant in a suit in which a decree had been granted to the plain- 
tiff, put in an application for leave to appeal in forma pauperis to the High 
Court but having delayed he had to put in an application for excusing delay 
and for admission of the appeal, which were both granted by the Judge. The 
plaintiff who was successful in the suit applied for setting aside the order ex- 
cusing delay and the Judge felt no reason for setting aside his previous 
order. Against that order he preferred under Cl. 15 Letters Patent an appeal. 
On a preliminary objection being taken that no appeal lay from such an order. 

Held, that the preliminary objection should be upheld. 

If it merely allows the proceedings to go on, then it is not a final ‘judg- 
ment’ which can be the subject of an appeal under Cl. 15 of the Letters 
Patent. 

Brajagopa! Ray Burman v. Amar Chandra Bhattacharjee, (1928) -I.L.R. 
56 Cal. 135 at 144 (F.B.) followed. 

Tuljaram Row v. Alagappa Chettiar, (1910) I.L.R. 35 Mad. 1: 21 M.L.J. 
1 (F.B.) relied on. f 

Appeal under Cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Lakshmana Rao dated 3rd 
August, 1934 and made in C.M.P. No. 1280 of 1934 presented 
to the High Court praying for an order to set aside the order 
excusing the delay in filing S. R. No. 21178 Appeal in forma 
pauperis sought to be preferred to the High Court against 
O. S. No. 48 of 1932 on the file of the Cotirt of the Subor- 
dinate Judge of Calicut dated 30th March 1933 and made in 
C. M. P. No. 4002 of 1933 in A. S. No. 389 on the file of the 


High Court. 
C. S. Swaminathan for appellant. | 
S. Venkatachala Sastri for respondent. 
The Court delivered the following 


Jupcments. The Chief Justice.--The Respondent was the 
fifth defendant in a suit in which a decree had been granted 


*L, P, Appeal No. 33 of 1934, 12th November, 1935. 
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in favour of the third plaintiff. He put in an application for 
leave to appeal as a pauper to the High Court. That applica- 
tion was out of time by a few days. The application for 
excusing the delay and for the admission of the appeal was 
heard ex parte by Lakshmana Rao, J. who excused the delay 
and admitted the appeal and gave the necessary directions 
upon the question of pauperism. The appellant here, who 
was the successful third plaintiff in the suit, put in an applica- 
tion before Lakshmana Rao, J. for the setting aside of his 
previous order excusing the delay. Lakshmana Rao, J. saw 
no reason for setting aside his previous order; and it is with 
‘regard to that order that this appeal under Cl. 15 of the 
Letters Patent is before us. A preliminary objection has been 
taken by the respondent that no appeal lies from such an order 
under Cl. 15 of the Letters Patent; and reference has been 
made to the well-known case of Tuljaram Row v. Alagappa 
Chettiar! where, on the question as to what is a “Judgment” 
which under Cl. 15 of the Letters Patent is an appealable one, 
Sir Arnold White, C.J., laid down the test as, 


“whether its effect is to put an end to the suit or proceeding so far as the 
Court is concerned ..... even if it does not affect the merits of the suit or 
proceeding and does not determine any question of right raised.” 


If it merely allows the proceedings to go on, then it is not 
a final “Judgment” which can be the subject of an appeal 


under Cl. 15 of the Letters Patent. This decision has been . 


applied ina number of other later cases in the Madras High 
Court although not dealing with an order precisely similar to 
this. The effect of the order in the present case is that the 
appeal which would otherwise not have been admitted was by 
the excusing of the delay, allowed to proceed. The order, 
therefore, was not one which put an and to a proceeding but 
on the contrary it enabled it to goon. A case in the Calcutta 
High Court which is similar to the present one is Brajagopal 
Ray Burman v. Amar Chandra Bhattacharjee2 a decision of a 
Bench of three Judges consisting of Rankin C. J., and 
Suhrawardy and Graham, JJ. There a Second Appeal was 
presented out of time and the appellants obtained a Rule 
calling upon their opponents to show cause why the appeal 
should not be registered. The two Judges composing the 
` Bench who heard the Rule differed in opinion. The Rule was 





1. (1910) I-L.R. 35 Mad. 1:21 M.L.J.1 (F.B.). 
2. (1928) I.L.R. 56 Cal. 135 (F.B.). 
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ei made absolute iri accordance with the opinion of the Senior 
Aiyar Judge. From this order an appeal was lodged under Cl. 15 of 
Rarichan, the Letters Patent which was exactly similar to Cl. 15 of the 
Beasley, CJ; Letters Patent of the Madras High Court. It was there held 
"that the order allowing the Second Appeal to be presented out 
of time was not a “Judgment” within the meaning of Cl. 15 of 
the Letters Patent although this opinion was come to by 
Rankin, C.J. with some hesitation. Dealing with the matter. 

he says on page 144: 

“On the whole and not without some doubt I think that the mere circum- 
stance that an order puts in peril the finality of a decision given in the res- 
pondent’s favour does not of itself make that order a “Judgment” within the 
meaning of Cl. 15 of the Letters Patent. The same might be said of an 
order restoring a suit under O. 9, r.9 and with much greater reason. The 
same might be said of any order giving leave to appeal or granting a certi- 
ficate that a case was a fit one to be taken on appeal. Whether any distinction 
can logically or practically be maintained between an order setting aside an 
abatement ‘and an order restoring a suit after dismissal for default may well 
be doubted. But in the case now before us the order complained of does not 
set anything aside. It operates merely to declare that the appeal may be 
entertained”. i 

I agree with the view there expressed by Rankin, C.J. and 
in my opinion, therefore, the preliminary objection raised here 
must be upheld and the appeal dismissed without costs. 


Stodart, J.—I agree win my Lord the Chief Justice. 
K. C. l oa Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — SIR Horace Owen Compron BEASELY, Kt., 
Chief Justice AND MR. Justice Stopart 

R. R. Gopalachari <. Plaintiff* in S. C. S. No. 2508 of 

1934 on the file of the District 

Maunsifs Court of Madura 


Town). 
Gopalachari, Court Fees Act (VII of 1870), S. 17—~Suit for money due in respect of 
In re. dealings—Further claim to recover costs of lawer’s notice and charges-—Items 
aaa of claim whether constitute distinct subjects—-Court-fee leviable. 


The plaintiff filed two suits against the defendant in order to recover 
certain sums of money alleged to be due to him in respect of dealings. The 
plaintiff alsoclaimed in each of the suits certain small sums of money spent 
by him in connection with the lawyer’s notice issued by him to the defendant. 
A reference was made to the High Court as regards the question whether 
the item regarding costs of the lawyer’s notice should be valued seperately 
from the money claim, 


1 


#R, C. No. 100f 1934. ` ©. 21st November, 1935 
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Held, that as there was inter-relationship between the expenses incurred 
for the lawyer’s notice and the dealings between the parties the two claims 
formed a single subject and did not constitute distinct subjects within the 
meaning of S. 17 of the Court Fees Act so as to be seperately valued for 
purpose of determining the court-fee payable on the plaint. 

In re. Parameswara Pattar, (1930) LL.R. 54 Mad. 1: 59 M.L.J. 469 
(F.B.), referred to, 


Case stated under O. 46, r. lof Act V of 1908 by the 
District Munsif of Madura Town in Small Cause Suits 
Nos. 2508 and 2509 of 1934-on his file. 

The Government Pleader (K. S. Krishnaswamy Aiyangar) 
on behalf of the Government. 

V. Meenakshisundaram (amicus curiae) on behalf of 
respondent. l 

The Court delivered the following 


Jupement: The Chief Justice.—This is a reference made 
by the District Munsif of Madura Town under O. 46, r. 1, Civil 
Procedure Code, and raises a question of court-fees in relation 
to the plaints in two Small Cause Suits there (S. C. S. No. 2508 
of 1934 and S. C. S. No. 2509 of 1934). In each of the two 
cases the plaintiff claims a sum of money as being due from 
the defendant in respect of dealings, those dealings being the 
sale and delivery of goods which the plaintiffs in the suits 


claim have not been paid for. In the particulars filed with the 


plaints the various dealings are set out and also the amounts 


due in respect of them. In 5. C. S. No. 2508 of 1934 there is : 


in addition a claim in respect of the following matters: 


“ 6th February, 1933. Debit to Vakils clerk for sending lawyer’s notice. 
0-6-0. 25th February, 1933. Debit Re. 1 as fees for sending lawyer’s notice 
through Vakil P. S. Nagaswami Iyer, registration charges for the same 0-5-3; 
out of Rs. 1-5-3 in all deducting 0-6-0‘paid to the Vakil’s clerk on the 
25th balance. 0-15-3 making a total of Rs. 1-5-3". 

In S. C. S. No. 2509 of 1934 similar particulars are set 
out with regard to the dealings between the parties in respect 
of the goods delivered and at the end of the particulars there is 
the following item: 

“10th October, 1934. Debit-Vakil’s fees, registration charges, etc., for 
the lawyer’s notice sent registered on 27th August, 1934. Rs, 1-1-0”. 

In each case the plaintiff paid court-fee on the aggregate 
of all the items in the account but objection was taken to this 
practice by the Court Fee Examiner during his inspection, his 
objection being that the item regarding costs of the lawyer’s 
notice, etc., should be valued as a separate and distinct subject 
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from the other items relating only to the dealings. This 
question arises under S. 17 of the Court Fees Act which reads 
as follows: 


“Where a suit embraces two or more distinct subjects, the plaint or 
memorandum of appeal shall be chargeable with the aggregate amount of 
the fees to which the plaints or memoranda of appeal in suits embracing 
seperately each of such subjects would be liable under this Act.” 

The Court Fee Examiner was of the opinion that the 
items relating to the dealings, that is to say, goods sold and 
delivered should be separately valued ‘and that the items 
relating to the costs of sending notice of demand should also 
be separately valued. We are told that if this had been done, 
an additional court-fee of eight annas would be due from the 
plaintiff in each case.. The question here is whether the item 
in respect of the cost of sending the notice of demand is a 
«distinct subject” within the meaning of S. 17 of the Court 
Fees Act. The matter is, in our view, entirely free from 
authority unless the decision of the Full Bench in In re, 
Parameswara Pattar) is of assistance to us here. That was a 
case of a suit claiming possession of immoveable property and 
past mesne profits and it was there held that.the court-fee is 
payable on the aggregate value of both the reliefs and that the 
claims for possession of land and for mesne profits are not 


“distinct subjects” under S. 17 of the Court Fees Act. As 


Sundaram Chetty, J., says in his judgment, there is no detini- 
tion of the word “subject” in the Act and the Full Bench, 
therefore, did not think it wise to attempt to define it in that 
case and expressed the opinion that it should be guided by 
the long course of practice. Undoubtedly this has been the 
practice in the City Civil Court, the Small Cause Court and 
appears to be the practice also in the Mofussil. No doubt, if' 
there was no inter-relationship between the claim for the costs 
of sending the notice of demand and the dealings, the claim in 
the present cases to have the suit valued as if the claim related 
to one subject only would be untenable. But it is impossible 
to say that there is not some inter-relationship between the 
item in respect of the charges for sending the notices and the 
dealings. Although it may not be strictly necessary for a 
notice of demand before suit to be sent in which the particulars 
of the claim are set out, such is usually given and sometimes 


1, (1930) LL.R. 54 Mad. 1: 59 M.L.J. 469 (T.B). 
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there might be some just cause for complaint by the defendant 
in a suit were a suit to be launched against him without any 
previous demand and without any particulars of the account 
between himself and the plaintiff being given to him before- 
hand. It seems to us that there is some inter-relationship 
between these items; and furthermore we do not think it would 
be wise in this case to attempt to define what “ distinct 
subjects” under S. 17 of the Court Fees Act are. It is 
sufficient for us to say that, in our view, these two items can 
be treated as so linked up together as not to be separate and 
distinct subjects but one subject. Furthermore, this is of 
course a taxing Act and, if there is any ambiguity about it, it 
should be construed in favour of the subject. We accordingly 
answer the reference by saying that the valuation placed upon 
the two suits was correct and that there were here not two 
distinct subjects” such as is intended by S. 17 of the Court 
Fees Act. No costs have been incurred: by the respondent 
whose case has been very ably argued by Mr. V. Meenakshi- 
sundaram as amicus curiae to whom we are very much indebted 
so that, we make no orders to costs here. The reference is 
returned to the District Munsif’s Court. 


B. V. V. — Refenence answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Srone anb Mr. Justice 
VARADACHARIAR. 


T. S. Yasobadra Nainar .. Appellant® (first Defendant) 
v. : 
T. S. Samanthabadran and 
others .. Respondents (Plaintiff and 


Defendants 3 and 4). 


Hindu Joint family—Sutl for partition and account—Managing member 
—Sums of money collected but not invested-—Liability for interest—Incotte- 
tax assessinent—Failure to submit return or produce books—Official assess- 
ment—Liability of manager. 

When one member of a joint family institutes a suit for partition against 
another member, who has been in management of the properties, the latter 
cannot on any equitable grounds be made liable to pay interest on sums of 
money collected but not invested by him. He can be made liable only if in 
fact interest had been earned on those sums of money. 


Where a coparcener in management of joint family properties made no 
income-tax return and called on himself an official assessment, and having 
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been so assessed he failed to contest the assessment, which he could easily 
have done by producing the family books, and in a suit for partition and 
account filed by another member it was contended that the managing member 
should be made liable for the excess income-tax paid, 

Held, that the managing member should not be allowed the amount that 
he had paid as income-tax, but should be allowed only the amount that he 
would have paid if he had acted in a reasonable manner by his filing the 
return and producing the books of account. 

Appeal against the decree of the District Court of noe 
Arcot at Vellore in O. S. No. 5 of 1926. 


A.C. Sampath Aiyangar for appellant. 
K. Rajah Aiyar for respondents. 
The Court delivered the following 


Jupcment.—This is an appeal from the final decree in a 
partition suit passed by the learned District Judge of North 
Arcot. First defendant is the appellant. The appellant raises 
eight points. He has been throughout the brother in possession 
of the family estate. The plaintiff is his younger brother. 
[Their Lordships dealt with the several points and continued :] 


There is also a,memorandum of cross-objections filed 
by the plaintiff and under that two points arise. It is said that 
the first defendant has collected outstandings, has thereby 
obtained, sum$ of money and he should be made liable on 
equitable grounds for interest at equitable rates upon such sums 
as from the date of collection and two cases were relied upon. 
A. W. Inglis v. Sarju Prasad Misseri, Abdul Jalil v. 
Mohammad Abdul Salam? and Yerukola v. Verukola’ was 
sought to be distinguished. Had in fact interest been earned, 
no doubt the plaintiff would have been entitled to his half 
share of that interest. But the question is whether there is 
any legal or equitable foundation for the giving of interest to 
one member of a joint Hindu family who has brought a 
partition suit, upon sums collected but not invested by another 
member of the family. If so is the interest that should be 
allowed that interest that would have been earned during the par- 
tition proceedings had the other member of the joint family put 
out the moneys collected to interest? 4. W. Inglis v. Sarju Prasad 
Misseri at p. 318 makes it clear that the Court there proceeded 
on the basis that it was entitled to presume that the person ` 
recovering the money had put that money out tointerest. It 











1, (1923) I.L.R. 3 Pat 2. LR. 1932 All. oie 
3. (1922) Lh. R 45 Mad. 648: a LLJ. 507 (F.B.) 
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therefore does not touch the question as to what happens when 
in fact the conclusion is arrived at that he has not put the 
money out to interest. In Abdul Jalil v. Mohammad Abdul 
Salam! it was held that on equitable grounds interest could be 
given where one of the co-sharers collects rent on behalf of 
himself and the other co-sharer and does not pay over in due 
time the share to the other co-sharer. That case proceeded on 
the assumption that the co-sharer in question who has been 
made liable for interest was liable to hand over to the other 
co-sharer a sum of money at a given date. He was accordingly 
made liable when he failed to hand over such sum of money 
at such date. In this case however it is clear that during the 
partition proceedings there was no item of property and no 
sum of money that the plaintiff or indeed the defendants could 
say belonged to him, for whether it belonged to him or not, 
would depend upon what was given to him under the final 
decree. As Kumaraswami Sastri, J. observed in Yerukola v. 
Yerukola?: 

“Until the properties are actually divided, it cannot be predicated that 
any particular item of property would fall to any particular member of the 
joint family nor can it be said that any particular member of the joint family 
hasa right to insist that each item of property shall be broken up into as 


many shares as there are sharers and that he should get a particular share of 
each item.” 


As far as possible, in suits for partition, entire items of 
family property will be allotted to any of the members if it can 
be done without any prejudice to the rights of the others. It 


may thus well be that where a co-sharer has received the whole 


or a portion of the moneys due on a debt due to the family, 
that particular item might be allotted to the member who has 
so received or in taking accounts, it may well be, that one co- 
parcener who lays claim to a particular item has overdrawn 
his share and is not entitled to any portion of the family pro- 
perty. Under these circumstances, if a co-parcener should file 
a suit for a specific share in an outstanding recovered, he will 
be met with the reply that not only is the suit for that share 
not maintainable but that the liability of the parties should be 
adjusted with reference to the taking of the general accounts. 


It is clearly impossible in our opinion to hold the first 
defendant liable on any ground of an implied agency for, in 


tt a 


1. A.LR. 1932 All. 505. 
2. (1922) I.L.R. 45 Mad, 648 at 670: 42 M.L.J. 50 (F.B.), 
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this position he is in no way different from a working partner 
who collects moneys for the partnership and does not re-invest 
those moneys but keeps them as money in the partnership safe. 
Mr. Raja.Aiyar quite properly admits that in such a circum- 
stance the capitalist partner would not be able to claim interest 
on the moneys so collected unless of course he could show that 
in the taking of the partnership accounts the moneys had been 
invested and had earned interest. We therefore think that 
the cross-appeal on this point fails. 

There is a second point. The first defendant was assessed 
in respect of the joint family income to income-tax and has paid 
Rs. 2,288. He has been allowed those payments. The plaintiff 
says that the accounts put in by the first defendant show an 
income which would carry an income-tax of Rs. 729 only and 
that if the first defendant paid Rs. 2,288 he did so at his own 
risk. The facts appear to be as follows. The first defendant 
made no return to income-tax and was accordingly assessed to 
income-tax. At all-material times the books were in Court. 
All that the first defendant had got to do was to produce his 
books. Then the income-tax authorities would either have 
accepted those books or they would not. If they had accepted 
the books, the income-tax would have been Rs. 729. We are 
of the opinion that where the person in possession of the books 
and receiving the family income pays an income-tax far in 
excess of what he would have to pay had he produced the books 
and those books had been accepted by the income-tax authorities, 
he should not be allowed the amount that he so paid but should 
be allowed the amount that he would have paid if he had acted 
in a reasonable manner. The first defendant in this case did 
not act reasonably in two particulars. First of all he made no 
income-tax return and thereby called upon himself an official 
assessment and having become assessed he failed to contest 
that assessment which he could easily have done by producing 
the family books. We therefore think that to the extent of 
the plaintiff’s half share of the difference between Rs. 2,288 
and Rs. 729 the cross appeal succeeds. 

In the result therefore the appeal partly succeeds and the 
cross appeal partly succeeds and neither will carry costs. 


B. V. V. Appeal and cross-appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice STONE. 


Pisipati Guruswamayya and ... Petitioners (Petitioners* 
another ` . No. 2 and 4 Plaintiffs 
2 and 4.) 
© v | 
The Hindu Religious Endowment 
Board, Madras by its President 
and others .. Respondents (Respon- 
dents 2, 1 and 3 Defen- 
dants 2, 1 and 3). 


Madras Hindu Religious Endowments Act (11 of 1927), S. 73—Excepted 
temple—Suit by worshippers fora declaration that sale of a certain article 
would be a breach of trust—If a suitin respect of administration or manage- 
ment—Maintainability of the suit—Interim injunction, if can be granted. 


It is open to some worshippers of an excepted temple to bring a suit, on 
behalf of the general body of worshippers, for a declaration that a certain 
article in the temple is a sacred article the sale of which would be a breach 
of trust and for an injunction restraining such sale. Such a suitis not pro- 
hibited by S. 73 of the Hindu Religious Endowments Act. An interim injunc- 
tion restraining sale pending such action can be granted and ought properly 
to be granted too. 


Vaithilinga Pandara Sannathi v. Ranganatha Mudaliar, (1933) LL.R. 57 
Mad. 362: 66 M.L.J. 98 approved. 

Petition under S. 115 of Act V of 1908 and 107 of the 
the Government of India Act, praying the High Court to 
revise the order of the District Court of Chittoor dated 10th 
December, 1935 and made in C. M. A. No. 30 of 1935 preferr-~ 
ed against the order of the Court of the District Munsif of 
Sholinghur dated 25th November, 1935 and made in T. A. No. 
782 of 1935 in O. S. No. 396 of 1935. 

K, Rajah Aiyar and N. Sivaramakrishna Aiyar for 
petitioners. l 

K. Krishnaswami Aiyangar, P. V. Rajamannar and K. 
Subba Rao for first respondent. 

V.S. Rangachaaiar for second respondent. 

N. Suryanarayana for third respondent. 

The Court delivered the following 

Jupement.—This Civil Revision petition raises what is 
in my opinion an important point and one that I should like to 
have had more time to consider. On the other hand it is an 


* C, R,P «Nọ. 1650 of 1935. : a 20th December, 1935, 
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urgent matter which cannot conveniently be transferred to the 
next term or sent to another judge for disposal. The question 
in issue can be stated as follows: On behalf of the general 
body of worshippers of an excepted temple can some of them 
bring a suit for a declaration that a certain article in the temple 
is a sacred article the sale of which would be a breach of trust 
and for an injunction restraining such sale. It is said in the 
order which this petition seeks to revise that whether or not 
such a suit lies, the claim by way of an interim injunction 
pending disposal of the suit restraining the sale of the object 
in question should not be granted. 

Whether the suit lies or not is a matter of wide general 
importance. It may well be that these objects in question 
here are matters of no great moment. I say nothing as to 
that. The mere fact that one of them is a very valuable 
jewel or is alleged to be a very valuable jewel does not make 
the matter important. What is important is the principle. The 
principle is this: Can worshippers (or indeed the trustees of 
a temple) seek the aid of the Court in preventing the desecra- 
tiori of the temple or breaches of trust in relation to a temple, 
or are they to be limited to the various specific remedies given 
by the various sections of the Madras Hindu Religious 
Endowments Act. I have searched in vain the various 
sections and I can find nothing which provides anything in the 
nature of a quia-timet suit or anything that enables worship- 
pers to prevent a breach of trust as distinct from claiming a 
remedy in respect of a breach of trust already committed. I 
respectfully agree with Vaithyalinga Pandara Sannathi v. 
Ranganatha Mudaliar! in that it takes the view that a certain 
dictum of Curgenven, J., in Vaithyalinga Pandara Sannadhi 
v. Temple Committee, Tinnevelly Circle? in which he construes 
the words in S. 73 of the Hindu Religious Endowments Act 
“except as provided by this Act” as meaning contrary to the 
provisions of this Act as obiter and I should have hesitated to 
go so far myself: but I am also clearly of the opinion that 
S. 73 of the Madras Hindu Religious Endowments Act should 


-be strictly construed (see Tulasiram v. Chairman, Municipal 


Council, Madura’) and I do not find that it prohibits the 








1. (1933) I.L.R. 57 Mad. 362: 66 M.L.J. 98. 
2. (1931) I.L.R. 54 Mad. 1011: 61 M.L.J. 813. 
_ 3. (1931) LL.R. 55 Mad, 298 at 311; 62 ML). 77, 
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bringing of suits other than a suit in. respect of administration 
or management. I do not think that proceedings which have 
for their object a declaration that a particular thing is a sacred 
thing and which claim an injunction to restrain its sale—fall 
within the meaning of a suit for administration or management, 
though it may well be that as a consequence of, the suit being 
successful the trustees may be restrained from doing an act 
which would otherwise, if not a breach of trust, be an act to 
be done iri course of administration and management. But I 
should have considered ‘it my duty to have considered much 
more fully the exact scope of S. 73 were it necessary at this 
stage to decide the suit but that is not what has now. to be 
decided. Indeed the learned: District Munsif proceeded on the 
basis that the suit will continue and he has refused an interim 
injunction. I can see nothing more stultifying than to permit 
the alleged sacred object to be sold or pledged while at the 
same time keeping on foot this litigation which has for its 
purpose a declaration that the sacred object cannot be sold or 
pledged and which seeks a perpetual injunction to restrain 
such sale or pledge on the ground that to do so would be to 
desecrate a sacred object. Had the parties agreed, evidently 
the proper course to adopt would have been to treat the 
application for interim injunction as the trial of the action; 
but that course did not commend itself to either side. It seems 
to me therefore that as the action is continuing the only 
possible course to take on the application for interim injunction 
is to grant it. This may result in considerable. inconvenience 
and some loss and that inconvenience and loss should be 
restricted as much as possible. I therefore direct that the 
suit be expedited as much as possible. The injunction will 
continue till the trial of the action. 

The civil revision petition succeeds, costs throughout to be 
costs in the cause. 


S. V. V. Petition Allowed, 
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PRIVY COUNCIL. 
_ [On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp MaucHam, Sir Joan WALLIS AND SIR 
GEORGE RANKIN. 


K. Shanmukhasundara Mudaliyar and 


others ~. Appellanits* 
v. 
R. Ratnavelu Mudaliyar, since deceased, 
and others .. Respondents. 


Lrust—Trustees of temple—Management—Liability to account—Conduct 
of previous trustees supervised by members of community—Suit by succeeding 
trustees for taking of account—Specific items of malversation held against—~ 
Lapse of time—Direction for general accounts—Wheiher can be given. 


The plaintiffs, the present irustees of a temple, sued the former trustees 
for a general account in respect of their trusteeship of the temple. The 
temple was controlled by a number of households situated round the temple 
itself and the community exercised control over the affairs of the temple 
without any deed or written instrument prescribing the way in which such 
control was to be exercised. The plaint also set out certain specific charges 
of malversation and the trial Court held that some of those charges had been 
made out, but in appeal the High Court reversed that judgment and held 
that the specific charges had not been made out. As regards the prayer for 
a general account the High Court held that inasmuch as certain accounts had 
been from time to time put before the community at annual meetings and 
scrutinised by the members of the community and passed or allowed by them, 
the defendants could not be held liable to account in any strict manner for 
items of expenditure going back to more than twenty years before the suit, 
The High Court also came to the conclusion that there was no ground for 
thinking that the absence of the documents and accounts kept by the trustees 
was a matter for which the defendants were responsible. The prayer for 
general account was once again pressed by the plaintiffs before the Board. 


Held, that having regard to the trust, to the length of time which elapsed 
before: the action was instituted and to the other circumstances of the case, it 
was unjust and inequitable to call upon the late trustees to account for the 
moneys received by them several years ago. Prayer for general account 
refused. 


Decision of the Madras High Court affirmed. l 
The Judgment of the Madras High Court (Phillips and 
Odgers, JJ.) granting leave to appeal to the Privy Couricil is 
reported in Shanmukhasundara Mudaliar v. R. Ratnavelu 
Mudaliar!, 


C. Sidney Smith for appellants. 
Respondents not represented. 





* P. C. Appeal No, 16 of 1931. 29th November, 1935. 
1, (1928)) 56 M,L.J. 476, 
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Their Lordships’ Judgment was delivered by 


Loro MaucHam.—This is an appeal from a judgment of 
the High Court at Madras dated 2nd March, 1928, dismissing 
the action. The case came in the first instance before the 
Subordinate Judge of Chingleput who made a decree giving the 
plaintiffs certain relief. The suit was brought in 1921 by the 
trustees of the Sri Karneeswarar Temple in Saidapet for an 
account against the former trustees, defendants 1 to 4. The 
account claimed.is in reference to a temple belonging to the 
Senguntha Mudaliyars or weavers of a village near Saidapet. 
The temple is controlled by a number of households situated 
round the temple itself, and the members of the community are 
said, for the most part, to be illiterate. Trustees are appointed 
from time to time to manage the affairs of the temple, and 
the community exercises control over the affairs of the temple 
without, it seems, any deed or other written instrument pre- 
scribing the way in which this control is to be exercised. It 
should be said here that the respondents, though the first four 
have put in a case, did not appear before the Board. 


The proceedings have taken a somewhat unusual course. 
The suit was one claiming a general account from the defen- 
dants extending over the years 1908 to 1917, and the plaintiffs 
annexed to the plaint particulars of a sum of Rs. 14,458, which 
they sought to recover from the defendants as the probable 
amount they would have to make good to the trust. The first 
prayer in the plaint was that the defendants should be directed 
to furnish a full and true account of their management of the 
plaint shrine during the period of their trusteeship from 1908 
to 1920. When the matter came before the Subordinate Judge, 
Counsel for the plaintiffs appear to have abandoned their claiin 
for a general account, and to have sought to make the defen- 
ants liable simply for the items mentioned in the particulars 
contained in the schedule to the plaint. The learned Judge 
seems to have gone into the whole matter with great detail at 
a very lengthy trial, and in the result he made a decree in 
favour of the plaintiffs, allowing a portion of the first item in 
the particulars, ‘and allowing the claim made in the second 
item in the particulars, which together with interest, amounted 
in the whole to the sum of Rs. 5,733. There was an appeal to 
the High Court, and on that appeal, Counsel for the respon-. 
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dents, the plaintiffs, admitted that the reasons given by the 
Subordinate Judge for his conclusions in favour of the plaintiffs 


‘could not be supported, and he seems to have claimed a general 


account against the defendants confining it, however, to the 
years 1913 to 1917. The first defendant was in control as 
from the beginning of that period, and the two items in respect 
of which the plaintiffs succeeded, were items alleged to have 
been received by the defendants, or some of them, in June and 
November, 1913. The High Court appear most carefully to 
have considered the question whether a general account could 
properly be ordered against the defendants, and came to the 
conclusion that inasmuch as certain accounts had been from 
time to time put before the Senguntha community at annual 
meetings, and scrutinised by members of the community, and 
passed or allowed by them, the defendants could not be held to 
account in any strict manner for items of expenditure going 
back to the year 1913. They held, and there seems to have 
been ample evidence to justify the holding, that the community 
did from time to time hold meetings in connection with the 


‘temple, that they inspected the accounts, removed trustees, and 


appointed others, although the documents relating to such 
proceedings of the community are for the most part not 
forthcoming. The High Court also came to the conclusion 
that there was no ground for thinking that the absence of the 
documents last referred to and of many of the accounts kept 
by the trustees from time to time is a matter for which the 
defendants are responsible. Here, again, their Lordships after 
reading the evidence are unable to come to the conclusion that 
the High Court was not justified in so holding. 


In these circumstances, and having regard to the nature 
of the trust, to the length of time which elapsed before the 
action was instituted, and to the other circumstances of the 
case, their Lordships agree with the conclusions of the learned 
Judges of the High Court that it would be unjust and inequit- 
able to call upon the late trustees to account for the moneys 
received by them many years ago. As defendant No. 4 did 
not join in the appeal to the High Court the decree of the trial 
court stands as against him. 

A point was suggested in the High Court based upon the 


contention that the present suit would not lie having regard to 
the terms of S. 92 of the Civil Procedure Code, and that the 
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necessary authority for the suit was not obtained. This point - 


might have been a serious one, but it was not dealt with in the 
High Court as they founded themselves on other reasons for 
dismissing the suit, and in these circumstances their Lordships 
do not think it necessary to express an opinion upon it. 

Accordingly, their Lordships will humbly advise His 
Majesty to dismiss the appeal. The respondents Nos. 1 to 4 
will have their costs up to and including the lodgment of their 
printed case and consequential charges. 

Solicitor for appellants: Harold Shephard. 

Solicitor for respondents: Nehra. 

S. P. K. 


B. V. V. — Appeal dismissed. 
[FULL BENCH]. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PrEsENT:—Mnr. Justice STONE, Mr. Justice MOCKETT 
AND Mr. JUSTICE WADSWORTH. 
Agnes Sumathi Ammal. | .. Plaintiff. 
v. 
D. Paul, ; .. Defendant. 


Indian Divorce Act (IV of 1869 as amended), Ss. 2 and 19-—Original Side, 
High Court—Suit for declaration of nullity of marriage—Decree passed in 
first instance—Form—Decree nisi or absolute—Jurisdiction of British Indian 
Court. 

Held, by the majority of the Full Bench (Wadsworth, J. dissenting), 
that the proper form of a decree to be passed in the first instance in a suit for 
a declaration of nullity of marriage filed on the Original Side of the High 
Court is that of a decree nisi and not a decree absolute. 

Caston v. Caston (1900) I.L.R. 22 All. 270 (F.B.) not followed. A. v. B. 
(1898) 1.L.R. 23 Bom. 460 discussed. 

Iswarayya v, Swarnam Iswarayya, (1931), L.R. 58 LA. 350: I.L.R. 54 
Mad. 774: 61 M.L.J. 367 (P.C.) referred to. 





Per Mockett, J.— The effect of 5. 2 of the Divorce Act is that so far: as a 


suit for dissolution of marriage is concerned a domiciled British subject þut 
resident in the Mysore state can invoke the jurisdiction of the Madras High 
Court, but aş regards a suit for nullity any person resident in India who has 
been married in India can bring such a suit in the High Court. 


The suit came in the first instance before Mockett, J., 
who delivered the following 

Juvcment.—This is a petition under the Indian Divorce Act 
by a wife against’ her. husband.. She prays for a decree 
for nullity of her marriage. It is conceded that the husband is a 
domiciled subject of H. H. The Maharaja of Mysore; that is to 
say, he is what is known ; as a Mysore The marriage was in: 
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the Mysore State, and the parties lived together in the Mysore: . 
State. It is axiomatic that the domicile of the wife is the domicile 
of the husband, and that the nationality of the wife is the. 
nationality. of the husband. Therefore the petitioner must be 
regarded as a domiciled subject of the Mysore State. Apart form 
the facts, the defence to this case is one of jurisdiction. The 
respondent says that this Court has no jurisdiction under the 
Indian Divorce Act to grant this decree. 

With regard to the facts I have no difficulty whatever. The 
respondent has not gone into the witness box. The wife has gone 
into the box. I shall first deal with the medical aspect. She 
has told me—and I accept her story—that from the very begin- 
ning of her marriage the respondent had some sort of physical 
aversion to any marriage relations with her and that in fact no 
marriage relations with her took place although she apparently 
at least made some sort of advances to her husband. That 
evidence is not contested. I did not think it right, although I 
could have accepted it uncorroborated, had I thought fit, to 
allow this case to be proved on the evidence of the wife alone 
(Wilson v. Wilson! and the cases cited therein) and so Mr. Coelho 
who appears for the Petitioner, at my suggestion, has called 
a lady Doctor of high qualifications and she has told me 
that she has examined the petitioner and that as far as it is. 
possible to say the petitioner is a virgin. I did not appoint a 
special board in this case as I thought it sufficient for the petitioner 
to call a Doctor of whom I approved and it is quite obvious that 
the evidence of Dr. Satur was such evidence as I could accept 
without any question. Therefore on the question as to whether 
this marriage was consummated I am definitely of opinion that it 
was not, and I am definitely of opinion that there was nothing on 
the part of the petitioner which led to that state of affairs. I am 
entitled to infer and I hold that the respondent is impotent. 
‘quoad’ the petitioner. 

The only other question of fact is whether the petitioner was 


resident in Madras. ‘Residence’ means not residence for the pur- 


pose of invoking the divorce law but bona fide residence. There is 
ample authority for that proposition and it only requires stating, 
Now what are the facts? The wife, the petitioner, lived with her 
husband for a short time only, and afterwards with her mother 
and father. The father diedon the 17th February 1934, and from 
the time of his death until November, 1934 the petitioner continued 
to live with her mother at a place called Doddaballapur, about 24 
miles from Bangalore. In November, 1934, she came to Madras 
with her mother, Her action in coming here has been strongly 


1, ALR. 1931 Lah. 245. 
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criticised by the learned Counsel for the respondent, which he is 
quite entitled to do. He suggests that it was a move in order to 
get the advantage of suing in this Court. But the petitioner’s 
mother has told me—and I accept her evidence—that she herself 
was a Madrasee, and that being so what is more natural than that 
after the death of her husband, and after his properties, as she has 
told me, had been disposed of in the Mysore State, she should 
come back to Madras? There is a special reason for that because 
it appears that Mr. Asirvadam Pillai, an Honorary Magistrate in 
this City, who has given evidence and who lives at ‘Gifford House, 
Kilpauk’, had apparently offered them a house here, and there was 
very good reason to do that because his son had married the 
petitioner's sister. A combination of the above circumstances seems 
to me to lead to the most natural conclusion that these two women 
left alone, deliberately by the petitioner’s husband and adventi- 
tiously by death by her father, should go back to the place where 
apparently the mother had been before and where she had kind 
friends. And I think it right to say that I can see no reason for 
criticising Mr, Asirvadam Pillai’s behaviour at all; on the contrary 
he seems to have taken a most commendable attitude in coming to 
the rescue of these two women who, in the manner I have des- 
cribed, had found themselves without the assistance of any of their 
men folk. He seems to have given them a home in his house and 
generally has behaved as one would hope that most men would 
behave to women in some degree of distress. I therefore find that 
so faras the residence is concerned the petitioner is genuinely a 
resident in Madras and that from that point of view is entitled to 
invoke the jurisdiction of this Court. 


So much for the facts. With regard to the law I am pro- 
posing to take time to consider the matter as a point of very great 
importance is raised, At this stage I only desire to say this. The 
respondent’s attitude is, you cannot get this marriage annulled in 
Mysore State because there is no legislation there for that purpose; 
you cannot get this marriage annulled in the Madras Presidency 
(or anywhere else) because the Madras High Court has no juris- 
diction ; and so, by inference he says, you will remain married to 
meand unable to marry anybody else just as long as I live 
although I am not prepared to live with you on the terms that are 
usual between husband and wife. That is an attitude that he is 
entitled to take up if it is the law. What I have to consider is 
whether it is the law, and, as I have already said, that isa point 
that I propose to consider and will deal with at a later date. 

The respondent’s counsel contends that this Court 
has no jurisdiction inasmuch as (1) the respondent was and 
is domiciled in Mysore State, (2) the marriage was in Mysore 
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State, and (3) the petitioner and respondent have never 
resided in British India together. It is necessary therefore to 
consider the provisions of the Divorce Act IV of 1869 as 
amended by Acts XX of 1926 and XXX of 1927. The object of 
these last two Acts was to clarify the position in India owing to 
the uncertainty which had arisen with regard to the power of 
Indian Courts to dissolve marriages of persons not domiciled in 
India, a doubt which was brought to a head by the decision of the 
President of the Probate, Divorce and Admiralty Division in 
Keyes v. Keyes! and it will be seen that since the amending Statute 
of 1926 this Court has power only to dissolve marriages of persons 
domiciled in India at the time when the petition was presented. 
The Act followed on a conflict of judicial decisions in this country, 
of which Wilkinson v. Wilkinson2, Lee v. Lee8 and Miller v. Miller4 
are examples. The result now is that so far as the Statute Law 
in India relating to dissolution is concerned, it is in accord with 
the established rule of Private International Law, but so far as 
decrees for nullity are concerned, the Indian Statute still confers 
upon the Indian Courts jurisdiction under certain circumstances. 
This would appear also to be according to the rules of Private 
International Law as enunciated by Jeune P. in Roberts v. Brennans, 
with this variation that under the Indian Divorce Act it is the 
petitioner’s residence which is material. I am however bound to 
point out that since the decision in Salvesen v. Administrator of 
Austrian Property® a decision of the House of Lords, and 
Inverclyde v. Inverclyde’ it is open to argument whether according 
to Private International Law domicile is not essential to give a 
Court jurisdiction in suits for nullity based on grounds of impot- 
ence as distinct from other grounds. In other words, it would 
appear that the rule, as recognised at least in England, is that 
suits for nullity on grounds of impotence and suits for dissolution 
of marriage are, so far as jurisdiction is concerned, identical, that 
is, that only a decree of the ‘Forum Domicilli’ will be recognised. 
This of course is only relevant if and when the recognition of 
this Court’s decree of nullity by a foreign State arises. It is clear 
that under the Indian Divorce Act as amended I have express 
jurisdiction conferred upon me to grant a decree for nullity which 
is unquestionably binding in British India even though the parties 
are domiciled elsewhere. . Whether foreign Courts will recognise 
such a decree is of course another matter and will depend on 
whether the decision in Salvesen v. Administrator of Austrian 
Property6 and Inverclyde v. Inverclyde’ is PORDE as stating me 
rules of Private International Law. 

` (1921) Pro, 204. x 2. (1923) LL.R, 47 Bom. 843 (F.B.). 


1924) LL.R. 5 Lah. 147 (F.B.). 4. , (1924) I.L.R. 52 Cal.:566. 
” (1902) Pro. 143. 6. (1927) A.C. 641. ` RA (1931) Pro..29. 
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It is however contended on behalf of the respondent that the 

Divorce Act expressly or by implication excludes the petitioner 
from its operation. S.2 of the Act reads as follows: 
_ “This Act shall extend to the whole of British India, and (so far only as 
regards British subjects within the dominions hereinafter mentioned) to the 
dominions of Princes and States in India'in alliance with Her Majesty. Noth- 
ing hereinafter contained shall authorize any Court to grant any relief under 
this Act, except where the petitioner (or respondent) professes the Christian 
religion, or to make decrees of dissolution of marriage except where the 
parties to the marriage are domiciled in India at the time when the petition 
is presented, or to make decrees of nullity of marriage except where the 
marriage has been solemnised in India, and the petitioner is resident in India 
at the time of presenting the petition, or to grant any relief under this Act 
other than a decree of dissolution of marriage or of nullity of marriage, 
except where the petitioner resides in India at the time of presenting the 
petition ” 

It should he noted that residence must be in Madras not “in 
British India’. It is conceded that the petititioner’s husband is 
not a British subject, but a subject of Mysore State. The 
petitioner however relies on that part of S. 2 which confers 
jurisdiction in suits for nullity when the marriage has been solem- 
nised in India and the petitioner is resident in India at the time of 
presenting the petition. Both those conditions are satisfied in this 
case. The respondent still contends that those words only apply to 
parties governed by the Act, which he contends does not apply to 
Indian subjects of Mysore State. I agree that the wording of the 
Act is at the least difficult to interpret; but the principal Statute 
has, by amendment deliberately introduced into it, the words ‘and 
the petitioner is resident in India’. 

It must be noted also that the marriage need not be solemnised 
in British India but simply ‘In India’, S.2 seems to mean this, 
that so far asa suit for dissolution is concerned a domiciled British 
subject but: resident in Mysore State can invoke this Court’s 
jurisdiction but that so far as a suit for nullity is concerned any 
person resident in India who has been married in India can bring 
a suit for nullity. In Roberts v. Brennan supra, the President 
held that it had power to annul the marriage of a domiciled Irish- 
man; and I imagine that the subject of the Indian Divorce Act was 
to enact rules of Private International Law as then generally 
recognised, I am told that there is no Court in Mysore which can 
dissolve or annul the marriage ofan Indian Christian, It is diffi- 
cult to suppose that the intention of the legislature was to leave 
the Indian Christians resident. in India’ who are subjects of a 
foreign State without any remedy- whatsoever. The whole object 
of the Act, as stated in the preamble, is ‘to amend the law relating 
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to the divorce of persons professing the Christian religion’. In two 
cases in Stathatos v. Stathatos! De Montaigu v. De Mantaigu? 
where the party before the Court had no apparent remedy, Judges 
of the Probate, Divorce and Admiralty Division assumed for 
themselves jurisdiction, the petitioner’s position being, as stated in 
one of the cases, ‘intolerable’, I do not think it is necessary for 
me to do that as I think that jurisdiction is expressly given me by 
the Act—and I am governed by the Act—not by rules of Private 
International Law. 


I have only to add that I think it is clear from S. 3 of the 
Indian Divorce Act and Ss.3 and 4 of the Criminal Procedure . 
Code that this High Court is the proper tribunal a petitions 
emanating from Mysore State. 

The result therefore will be, there will be a decree for nullity 
with costs, 


A question has arisen as to whether this decree should be nisi 
or absolute. It is unquestionably the practice in this High Court 
to make decrees of nullity nisi. This however appears contrary 
to the practice in the other High Courts and to the Act and I think 
this is a matter of importance which should be finally determined. 
I therefore refer this point to a Bench for decision. I may say 
that I am not at all satisfied with my own judgment in O. M. S. 
No. 5 of 1934 on this point. The point I wish to refer will be 
whether a decree under the Indian Divorce Act for nullity will be 
a decree nisi or a decree absolute. 


I direct that the papers be placed before the Chief Justice. 


On this Reference the case came up before a Full Bench 
as constituted above. 


M. A.T. Coelho and T. Krishnarajan for plaintiff. 
K. Varadachari and P. V. Srinivasachari for defendant. 
The Court delivered the following 


Jupements. Stone, J.—The question that has been 
referred is whether a decree passed by the Court sitting for the 
disposal of matrimonial work of this High Court in a petition 
for nullity of marriage should be a decree nisi, or a decree 
absolute.’ It has been the practice in this High Court hitherto 
to make the decree in the first place a decree nisi. It would 
appear that the practice in the other High Courts and in 
particular Bombay has been different, those High Courts 
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having in nullity suits made the decree absolute in the first 
place. ; 

S. 16 of the Indian Divorce Act provides that a decree for 
a dissolution of marriage made by a High Court inter alia 
shall in the first instance, be a decree nisi and shall not be made 
absolute till after the expiration of such time, not less than six 
months from the pronouncing thereof, as the High Court by 
general or special order from time to time directs. Provision 


is made for the intervention originally of any person, now,. 


since the passing of S. 17-A, an officer exercising power 
similar to those of the King’s Proctor. On the other hand, 
S. 18 enables a husband or wife to present a petition praying 
that the marriage might be declared null and void. S. 19 
states the grounds upon which a decree of nullity may be 
granted and S. 20 makes it’ necessary in the case where a 
decree is passed by a District Judge for it to be subject to con- 
firmation by the High Court and applies the provisions of 
S. 17 cls. 1, 2, 3 and 4, to such decrees. S. 17, Cls. 1, 2, 3 or 
4 are concerned with the confirmation of a decree for disso- 
lution of marriage by a District Judge, and it has been a 
matter of debate in other High Courts as to what Cls. 1,2, 3 
and 4 include. The clauses are not numbered and there are in 
the section six paragraphs. The doubt has been as to para- 
graphs 4 and 5, whether those are two clauses or one clause 
plus a proviso. Av. Bl decides that the proviso is attached 
to the fourth clause and consequently the fourth clause 
includes the fourth paragraph and the fifth paragraph. 
Caston v. Caston? and Samuel v. Samuel decide that 
the fourth paragraph is one clause and the fifth paragraph, 
that is, the proviso is another clause. In my opinion, as a 
matter of construction it is not possible to regard a proviso as 
a clause, and I prefer to follow 4 v. Bl. If that be so, then 
in the case of decrees for nullity .of marriage as in the case of 
| decrees for dissolution of marriage, where those decrees are 
passed by a District Judge, six months must elapse between the 
passing of the decree and confirmation. On the other hand, if 
in the caseof a petition for nullity, the proper decree to pass is 
an absolute decree in the first instance, then there is a diffe- 
rence where the suits are brought in this High Court, between 
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“the case where the suit is for dissolūtioh of marriage and the 


case where the suit is for a declaration that the marriage is 
null and void: In the first case, there is the decree nisi in the 
first instance; in the other case the decree must be absolute in 


‘the first instance. 


_ At the time the Indian Divorce Act was passed the state 
of the law in England was as follows: In the case of dissoli- 
tion, by the Act of 1860, S.7, the decree was nisi and the 


‘period that had to elapse before it could be made absolute was 


three months. That period, by S.3 of the Act of 1866, was 


‘extended to six months. But this gap between the passing of 


the decree and the making absolute of the decree did not 
exist in the case of a nullity suit; that is to say, where the 
petition was for a declaration that the marriage was null and 
void, a simple decree making that declaration was passed and 
a decree nisi was not required. By the Act of 1873, for the 
first time, S. 7 of the Act of 1860 and S. 3 of the Act of 1866 
were extended to decrees in suits for nullity of marriage, in 


‘like manner as they applied in suits for divorce. It will thus 


be seen that the Indian Divorce Act was passed at a time when 
the practice in England was to pass a decree nisi in the case 
of a suit for dissolution of marriage and a plain decree in the 
case of a suit for nullity of marriage. It will also be seen that 
after the passing of the Indian Divorce Act, by Statute in 
England that position was altered so as to put the two classes 
of cases, as regards this point, on a parity. 


It is necessary now to refer to another section, and a very 
important one, of the Indian Divorce Act. S. 7 provides as 
follows: 

“Subject to the provisions contained in this Act the High Courts. ..... 
Riv TAA shall, in all suits and proceedings hereunder, act and give relief on 
principles and rules which, in the opinion of the said courts, are as nearly as. 
may be conformable to the principles and rules on which the court for 
Divorce and Matrimonial Causes in England for the time being acts and gives» 
relief”. 
+ Theri follows a proviso. In Iswarayya v. Swarnam 
Iswarayyal Reilly, J; made some remarks upon the meaning of 


‘the words ‘principles and rules’ in this section. His observa- 


tions are at page 31. T would observe that these observations 
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are obiter. He says: 

“The words ‘principles and rules’ in S. 7 of the Indian Divorce Act mean 
principles and rules of law, of evidence, of interpretation, of practice, and 
of procedure but not statutory provisions nor statutory rules”. 

That case went to the Privy Council and I shall return to 

it later when considering what the Privy Council has had to 
say on this. At the moment I.content myself with observing 
that those words ‘principles and rules’ are to be fouud in the 
English Divorce Act of 1857, S. 22, which provides as 
follows: 

“In all suits and proceedings, other than proceedings to dissolve any 
marriage, the said court shall proceed and act and give relief on principles 
and rules which, in the opinion of the said court, shall be as nearly as may be 
conformable to the principles and rules on which the eccleciastical courts 
have heretofore acted and given relief, but subject to the provisions herein 
contained, and to the rules and. orders under this Act”. 


I think it is a little unfortunate that a term which is 
apposite when dealing with the principles and rules applied by 
the eccleciastical courts has been imported into a section which 
directs this High Court to act on principles and rules on which 
the court for Divorce and Matrimonial Causes in England for 
the time being acts and gives relief. But I am satisfied that 
the court for Divorce and Matrimonial Causes in England 
acts upon principles and rules which include statutory 
provisions. I myself find it difficult to see why a distinction 
should be drawn between those ‘principles and rules’ (which 
presumably mean principles and rules of law) which are 
derived from Statute and those which are derived from any 
other source. Such source clearly cannot be principles and 
rules applied by the old eccleciastical courts, because such 
principles and rules would have become a closed body of 
principles and rules at the time when the old eccleciastical 
Courts were replaced by the Court for Divorce and Matrimonial 
Causes and could not thereafter as principles and rules of the 
eccleciastical Courts be extended, and, with respect, I find 
myself unable to agree with the last seven words of the citation 
above made from Reilly, J’s. judgment in Jswarayya v. 
Swarnam Iswarayyai. But subject to the deletion of the last 
seven words I respectfully agree.with the observations in that 
case. When the case came before the Privy Council reported 
as Iswarayya v. Swarnam Iswarayya®.the Judicial Committee 
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at page 375 made the following observations: 

“Their Lordships fully realise that an Indian Act does not fall to be 
construed in the light of statues enacted by another Legislature. But this is 
a case in which the Indian Act makes express reference to the Court in 
England to which the relevant jurisdiction of the Eccleciastical Courts was 
transferred, and to the principles and rules on which that Court acts and 
gives relief. If it had been intended that the Courts in India, acting under 
this Act, should not have, in relation to a wife who had obtained a decree for 
judicial separation, the power which the Court in England enjoyed, of 
increasing the amount of her permanent alimony as and when the circum- 
stances justified an increase, but that they should be restricted to the making 
of one'order only for permanent alimony, their Lordships feel that this 
intention would have been declared in express and unequivocal terms”. 

In that case the question was whether in the case of a 
decree for judicial separation the Courts in India had the 
power to increase permanent alimony or whether once the 
order directing permanent alimony had been passed that 
exhausted the power of the Court. In other words whether the 
expression ‘an order’ excluded the idea of a series of orders. 
In the present case the question is whether the words ‘a decree’ 
excludes the possibility of a decree reached in two stages or 
including two stages one a decree nisi the other a decree 
absolute. Lord Russell who delivered the judgment of the 
Board follows out the history of the law in England; but he 
only refers to this history after he has considered as a matter 
of construction the relevant section in the Indian Divorce Act; 
that is to say, their Lordships first of all consider as a matter 
of construction what the true meaning of the relevant section 
of the Act is and then they consider the history of the matter 
as it was in England in order to see whether that in any way 
throws doubt on the correctness of the reading that they have 
given to the relevant section. They do this because they 
observe at page 372 that: 


“Section 7 of the Act makes it abundantly clear that the legislative 
authority in enacting the Indian Divorce Act had in view the principles and 
rules upon which the Courts in England acted and gave relief”, 


Their Lordships add: 


“It is therefore not irrelevant to enquire how matters stood and stand 
in England in relation to this question”. : 


Under the Act of 1857 provision was made for the 
maintenance of the wife after the dissolution ‘of the marriage. 


“That was anew provision. It gave the Court power to order 


the husband to secure by deed a gross sum to the wife and to 
suspend pronouncing of its decree until the deed had been 
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executed. That provision is permanent maintenance. Under 
that section no power was conferred on the Court to make a 
subsequent order. It was only effective against the husband 
who had property to secure. To remedy that defect the Act 
of 1866 was passed, which empowered the Court to make an 
order directing the husband to pay periodically a sum to the 
wife for maintenance and support. Thus at the time of the 
passing of the Indian Divorce Act, in the case of a decree for 
dissolution of marriage the Court had power to direct the 
securing of a gross sum or an annual sum and had a further 
power to order periodical payments and to modify in favour 
of the husband such order for periodical payments, but no 
power enabling the wife to apply to have the periodical 
payments increased. l 


The wife had not that power to apply for an increase 
until, 1907, so far as regards maintenance in the case of 
dissolution, now as regards permanent alimony. In the case of 
maintenance the old eccleciastical Courts had no power to grant 
it at all. In the case of permanent alimony the eccleciastical 
Courts had the power and could order variations from time to 
time for increasing or reducing. The Act of 1857 dealing with 
restitution of conjugal rights or judicial separation provided 
that the Court might make ‘any order’ for alimony which 
shall be deemed just. It did not provide for ‘orders’ but 
“any order’. Notwithstanding that on the face of it it looked 
as though only one order could be made, the power of the 
Court to make orders from time to time varying the alimony 


was not doubted and was the practice of the Courts. This was’ 


not in virtue of S. 22 which applied the principles and rules of 
the Eccleciastical Courts because if on a true construction of 
S. 17 ‘any order’ had meant one order and one only, then the 
Eccleciastical Courts’ powers of making orders from time to 
time could not have been imported without going contrary to 
the express provisions of the Act of 1857. When the Indian 
Divorce Act was passed this question of maintenance and 
alimony were put together in one section and that section— 
S. 37, provides as follows :— 

_ “The High Court may, if it thinks fit, on any decree absolute declaring a 
marriage to be dissolved, or any decree of judicial separation obtained by the 
wife. . . . . order that the husband shall, to the satisfaction of the 


Court, secure to the wife, such gross sum of money, or such annual sum of 
money for any term not exceeding her own life, as having regard to her 
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fortune (if any), to the ability df the husband, and to the conduct of the 
parties, it thinks reasonable, and for that ‘purpose may cause a proper instru- 
ment to be executed by all necessary parties. In every such case the Court 
may make an order on the husband for payment to the wife of such monthly 
or weekly sums for her maintenance and support as the Court may think 
reasonable; provided that if the husband afterwards from any cause becomes 
unable to make such ‘payments, it shall be lawful for the Court to discharge 
or modify the order, or temporarily to suspend the same as to the whole or 
any part of the money so ordered to be paid, and again to revive the same 
order wholly or in part, as to the Court seems fit”. 


That is to say, the section is dealing both with decrees 


for dissolution, where permanent maintenance is normal order, 


and with decrees for judicial separation, where pernianent 
alimony is granted, under the same section. And it enables the 
Court (1) to make an order on the husband to secure and (2) 
to make an order on the husband to pay. Now if there is power 
in the Court to increase a permanent alimony, it would appear 
at any rate to be arguable that there is a power to increase the 
amount of permanent maintenance. 


If this were so, then the section gives the Courts in India 
in 1869 a power which the Court in England only obtained in 
1907. That question was left expressly open by the Judicial 
Committeé who decided that upon the true construction of 
S. 37 a Court which has made an order on a husband for 
payment to his wife of monthly or weekly sums for maintenance 
and support has power to make subsequent orders on the 
husband for payment of increased amounts. The importance 
of that case from the present point of view is in my opinion as 
follows: Since in 1869 the Courts in England had power to 
vary orders for permanent alimony, and as S. 7 in their 
Lordships’ opinion makes it apparent that the Indian Legislature 
desired matrimonial causes in this country to follow the 
English practice so far as that practice did not conflict with the 
provisions of the Act, had the legislature had it in mind to stop 
Indian Courts ‘following this particular kind of English practice 
then existing in 1869, they would have put words in S. 37 
which would have made it impossible without violating the 
provisions of the Indian Divorce Act to follow the English 
practice:on this point. In the present case at the time of the 
passing of the Indian Divorce Act there was no practice or 
procedure in ‘England i in the case of nullity suits where a decree 
nisi was first pronounced, and then a decree absolute and the 
Indian. Divorce Act is entirely silent on the point, It does not 
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provide that the decree that shall be passed in a nullity suit 
shall be a decree absolute. Indeed in my opinion the term 
‘decree absolute’ has only a relative meaning. It is a term that 
is used in contradistinction to decree nisi. Ordinary decrees 
passed by Courts which are called decrees simpliciter are 
decrees absolute. But there is no need to use the word 
‘absolute’ unless you are distinguishing that decree from 
another kind of decree. One has the same sort of decrees in 
this Court in the case of mortgage suits where one has a preli- 
tminary decree and a final decree. But in such suits I do not 
think there can be any doubt that the final decree is the decree. 
When therefore the Indian Divorce Act in S. 19 speaks of 
‘such decree’, it is not defining the nature of the decree, it is 
not stating in what form the decree shall first of all be drafted, 
it is empowering the Court to pass a decree. If the decree in 
question must be in all cases an unconditional, absolute, decree, 
then it would be proper to construe S. 19 somewhat as 
follows: 


“ Such decree which shall be a decree absolute in all cases may be made 
on any of the following grounds ”. 


But in fact the section leaves out the words ‘which shall 
be a decree absolute in all cases’. It doubtless leaves out those 
words because it is following the English practice which as 
regards nullity suits makes no distinction between decrees nisi 
and absolute. But in England thereafter owing to statutory 
changes this distinction between decrees nisi and absolute is 
made. In my opinion that statutory change imports a new 
principle or rule which the Matrimonial Courts in England 
must follow and owing to S. 7 as a consequence the Matri- 
monial Courts in this country must follow the change also 
unless there is a provision in the Indian Divorce Act to the 
contrary. In my opinion, there is no provision to the contrary; 
there is no provision on the point at all. All that is said is that 
such decree may be made, leaving it at large as to the nature 
of the decree. That in my opinion is not a provision which 
forbids the Court to make a decree conditional if it thinks fit. 
It is a direction directing the Court to pass the proper kind of 
decree. The Court is further directed by S. 7 in considering 
what is the proper kind of decree to look at the kinds of 
-decrees that are passed in Courts in England ‘according to the 
principles and rules which they from time to time apply. If 
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the Court looked at the decree that the Courts in England were 
passing in nullity suits in 1867, they would have seen a decree 
that was not a decree nisi. If they had looked at the kinds of 
decrees that the English Courts were passing in 1874, they 
would have seen that the decree was a decree nisi. Immedia- 
tely they see the change, in my opinion owing to the section 
and owing to the fact that there is no provision to the con- 
trary, they must follow the change. 


Quite different considerations apply of course where there 
is a provision to the contrary. For instance, in England the law 
and the practice of the Courts, as a consequence of the change 
in the law, has been changed as regards the question of cruelty. 
We in India cannot follow that change because there is an ex- 
press provision in the Indian Divorce Act requiring as one of 
the grounds on which a dissolution of marriage may be decreed 
the need to, prove cruelty. We therefore cannot follow the 
English change because there is a provision to the contrary. 
Had there not been a provision to the contrary, we would have 
followed even that important change. In my opinion therefore 
the decree that should be passed in nullity as well as in divorce 
cases should be in the first placea decree nisi. I have arrived 
at this conclusion without in the least considering the ques- 
tion of what is desirable from the point of view of the parties 
and the children to those or of later marriages. ButI do on 
that point very strongly stress the observations of Ranade, J., 
in A v. B1 starting from the words: 

“ Quite apart from the requirements of strict legal construction ”. 

Talso think that it ig desirable to lean if at all in such 
matters on the side of caution. It would be lamentable if the 
High Court by passing decrees absolute should be the cause, the 
very indirect cause, of parties getting married before they 
were lawfully entitled to and in my humble opinion it is desi- 
rable that the legislature should place beyond conjecture what 
the position on this point is by either making provision that 
will exclude English practice or by making provision that shall — 


: adopt the English practice on the question of granting decrees 


nist in suits for nullity of marriage. It may be that large 
numbers of people are not involved. It may be that the actual 
litigants are not worthy of much consideration. But in these 
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matrimonial cases itis the children of the disrupted or of 
future marriages whose interests should be very carefully 
guarded and it is in my opinion undesirable that there should 
be any doubt about the kind of decree that should be passed or 
the period that should expire before the parties are free to 
contract a lawful marriage. 

Mockett, J.—I have had the advantgage of reading the 
judgment of my learned brother Stone, J., and I am in agree- 
ment with him as to the answer we should give to this refer- 
ence. I also agree with the reasons which are contained in his 
judgment and I would be content to express my concurrence if 
it were not for the fact that my learned brother Wadsworth, 
J., takes a different view. 


It seems to me clear that the intention of S. 7 of the 
Indian Divorce Act was to prevent the principles and rules on 
which the Indian Courts were to give relief from being rigidly 
fixed and that, as has been stated by my learned brother Stone, 
J., the ‘principles and rules’ must include principles of law. 
The decision of the Privy Council in Iswarayya v. Swarnam 
Iswurayyal supports this view. I observe that in the case of 
Wilkinson v. Wilkinson? this is the view of Martin, J. S. 7 is 
an unusual provision ina statute and requires careful examina- 
tion. It is to be operated ‘subject to the provisions contained 
in the Act’ and the meaning of those words has often been dis- 
cussed. One meaning must be beyond doubt, and that is that 
the Court cannot give any relief which is contrary to provi- 
sions in the Act. As an example, this Court cannot follow the 
English Courts in giving the very much more extended relief 
which they have within the last ten years been enabled to. 
give by statute. I refer especially to the powers of the English 


Courts to grant dissolution of marriage to a wife on proof of ` 


adultery alone. It would be impossible by any process of 
reasoning to hold that an Indian Court could give such relief, 
because S. 10 specifically states the grounds on which a wife 
can present a pétition for dissolution and it is therein stated 
that adultery must be coupled with cruelty or with desertion. 
Mr. Coelho’s argument really amounts to very much the same 
thing with regard to the powers of this Court to grant a decree 
nist in the case of a decree for nullity. But Section 16 states. 
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that a decree for a dissolution of marriage made by a High 
Court shall, in the first instance, be a decree nisi. It is silent 
with regard to decrees for nullity.. I think that the effect of 
S. 17 isas held in A v. Bı namely, that a decree of nullity 
passed by a District Judge cannot be confirmed before the 
expiration of six months from the pronouncing thereof, I 
share Stone, J’s preference for this decision to that of the 
High Court of Allahabad reported in Caston v. Caston? 
and of Lahore in Samuel v. Samuel.3 We therefore have 
the position that a decree for nullity isina sense ‘nisi’ if 
passed by a District Judge that is, it must be confirmed but 
absolute if passed by the High Court, that is to say, if Mr. 
Coelho’s argument is correct. I will not reiterate the history 
of legislation in this matter: it is sufficient only to say that in’ 
1869, when the Indian Divorce Act was passed, decrees for 
nullity in England were decrees absolute. The Matrimonial 
Causes Act of 1873 enacted that decrees for nullity should be. 
nist as before had been decrees for dissolution. S. 7 obviously 
contemplates that the principles and rules of the Indian Divorce 
Act should be subject to change and development because the 
words ‘principles and ‘rules on which the Court....acts’ 
are qualified by the words ‘for the time being’. This 
must surely contemplate statutory rules. It seems to 
me that the whole object of S. 7 is to keep the practice 
ofthe Indian Divorce Court as nearly as possible in line 
with that of the English Court: otherwise, this exceptional, 
but most useful, provision loses much of its force. I 
personally would give the widest possible interpretation to it 
but always having in mind that it must be subject to the provi- 
sions of the Act. There is no provision in the Act that a 
decree for nullity should be nisi or absolute: the Act is silent. 
It does not seem to me that the suspension of a decree for a 
period of months by. the Court passing it is in conflict with the 
Act. There is nothing repugnant to me about this notion as 
there would be, for instance, if an Indian Court granted a 
decree for dissolution of marriage to a wife on proof of 
adultery alone which would be in direct conflict with the Act. 
That there are two sorts of decrees in matrimonial suits— 
decrees nisi and decrees absolute—is almost but not wholly 
peculiar tọ the = practice. Stone, J., has referred 
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to decrees in mortgage suits. My view is that the express 
object of S. 7 was to enable this Court to keep pace with the 
practice in England. That it is desirable I have not the least 
doubt, and I too respectfully agree with the views of Ranade, 
J., reported in 4. v. B.1 I would add that we have not elabo- 
rate machinery here for the provision of medical boards and I 
think the possibility of collusion in nullity cases must be kept 
in mind. 

With regard to the decision of the Judicial Committee in 
Iswarayya v. Swarnam Iswarayya,2 I would add this. It 
would appear that, although S. 37 of the Indian Divorce Act is 
silent with regard to the power of the Court to vary alimony, 
nevertheless their Lordships held that, because in England 
Courts had power to do so, so also had the Indian Courts. It 
is in connection with this decision that I stress the words ‘for 
the time being’ in S. 7 which as I have already indicated seem 
to contemplate that the Indian Courts should as far as possible 
follow the English Courts. - 

For the above reason I would answer the reference by 
saying thata decree for nullity passed by this High Court 
should in the first instance be a decree nist. l 

Wadsworth, J.—The question referred to this Bench is 
whether the proper form of a decree in a suit for a declara- 
tion of nullity of marriage, filed on the original side of the 
the High Court, should be that of a decree nisi or a decree 
absolute. We are informed that the practice of this Court in 
the past has been to treat a decree under S. 19 of the Indian 
Divorce Act as a decree nisi. But naturally the number of 
cases would be very small, and actual cases of this Court have 
not been cited before us. The present English rule is that a 
decree in a nullity suit should bea decree nisi, just like the 
decree in a divorce suit. But this has not always been the case. 
Until 1873, the English law provided for a decree absolute 

. in nullity cases. It is suggested that the practical arguments 
in favour of making the decree in divorce cases a decree nisi, 
apply with equal force to decrees in nullity cases. But I am 
not quite sure that this is correct. It must be remembered that 
the petitioner’s own misconduct would not be a.ground for re- 
fusing or rescinding a decree for nullity in a proper case, for 





1. (1898) I.L.R. 23 Bom 460 at p. 463, ` 
2. (1931) L.R. 58 LA. 350: LL.R. 54 Mad. 774: 61 M.L.J. 367 (P.C.). 
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instance, a case in which the respondent was already married 
at the time of his marriage to the petitioner, so that in suck 
cases questions of collusion are much less likely to arise, and 
it does seem that in the vast majority of cases, the grounds on 
which a nullity decree is granted are not such as are likely to. 
be affected by facts coming to light after the decree. I am 
therefore inclined to think that there is no very strong case 
based on practical considerations for introducing the decree 
nisi into the nullity procedure. 


It seems to me clear that the Indian Divorce Act as draft- 
ed contemplated that the decree for nullity should be a decree 
absolute. A decree absolute is the ordinary form of a decree 
in civil proceedings unless the law for some special reason 
prescribes a preliminary decree or a decree nisi. The Indian 
Divorce Act was modelled upon the existing English Law and 
practice, and it is significant that in 1869 when the Indian Act 
came into force, the English law prescribed an absolute decree 
in nullity cases and a decree nisi in divorce cases. This fact 
strengthens the inference which would naturally be drawn 
from the terms of S. 19 that the Legislature intended a similar 
procedure to be followed in India. Chapter ITI of the Indian 
Divorce Act which deals with decrees for dissolution of 
marriage makes express provision that the decree in such cases: 
shall be a decree nist which is ordinarily not to be confirmed 
until six months after its pronouncement. The absence of 
a similar provision from Chapter IV relating to nullity decrees 
is to my mind a clear indication that in the latter class of cases 
the ordinary form of decree, that is to say, a decree absolute, 
was contemplated. 

An argument in favour of the decree nisi procedure might 
be based on S. 20 of the Act which provides that a decree for 
nullity passed by the District Judge shall be subject to. 
confirmation by the High Court, and that the provisions of 
S. 17, Cis. 1 to 3 and 4 shall, mutatis mutandis, apply to such: 
decrees. There is a difference of judicial opinion on the question 
whether this section makes the proviso to S. 17 prescribing a. 
six months’ period for confirmation of decrees of District 
Judges for nullity applicable. Even assuming that it does, I do 
not think that the mere fact that the legislature prescribes. 
confirmation after a period of six months for a District 
Judge’s decree for nullity is sufficient reason for holding that 


A 
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a similar rule should be applied to decrees passed on the 
original side of the High Court with reference to which no such 
provision has been enacted. I am therefore definitely of 
opinion that Chapter 1V of of the Indian Divorce Act does not 
provide for nor contemplate a decree nisi in a nullity suit. 

It remains to be considered. whether by virtue of S. 7 of 
the Indian Divorce Act, the English procedure for a decree 
nisi in nullity suits can be made applicable in India. S. 7 says 
that subject to the provisions contained in this Act the Courts 
shall give relief on principles and rules which are as nearly as 
may be conformable to the principles and rules observed in 
England. In the case of Iswarayya v. Swarnam Iswarayya! it 
was held that the term ‘principles and rules’ in S. 7 does not 
refer to or include statutory provisions or statutory rules. 
And a similar view was taken in the case of Isharani Nirupoma 
Devi v. Nitendra Narain.2 The authority of the dictum in the 
former case may be taken to have been somewhat shaken by 
the observations of the Privy Council in the appeal from that 
decision reported in Iswarayya v. Swarnam Iswarayya3 The 
passage at 375 containing Lord Russel’s observations on this 
subject is quoted in my learned brother Stone J’s judgment 
and I will not repeat it. But I do not think that these 
observations can be taken as a warrant for the view that 
the English law as laid down by statute can, by virtue 
of S. 7,be imported into India so as to confer powers 
or impose restrictions on the Court, which powers or restrictions 
would, if the legislature had intended them to be in force, 
necessarily have been embodied in the Indian Statute. It is to 
be remarked that S. 7 is always ‘subject to the provisions 
contained in this Act’ and if it was the intention of the 
legislature, as according to my reading of the Act, it must 
have been, to prescribe in this Act one form of procedure for 
decrees for dissolution of marriage, and another form for 
decrees for nullity, it is in my opinion and with all respect to 
my learned brothers who have taken a different view, an error 
to use S. 7 as authority for doing away with this distinction 
which is embodied in the Indian Statute, in order to make the 
Indian procedure conform to that laid down by Statute in 
England. I may point out that both the Allahabad and the 





1. (1910) 58 M.L.J. 29, 2, (1925) L-L.R. 53 Cal. 282 at p. 290. 
3. (1931) L.R. 58 L.A, 350: I.L.R. 54 Mad. 774: 61 M.L.J. 367 (P.C). 
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‘Bombay High Courts have held that decrees of the High Court 


for nullity under S. 19 of the Indian Divorce Act are decrees 
absolute. Vide Caston v. Caston! and A. v. B.2. I would 
therefore decide this reference by holding that the terms of the 
Indian Divorce Act contemplate a decree absolute in cases of 
nullity and that to introduce the practice prescribed by the 
English Law whereby a decree nisi is pronounced in such cases 
would be.to introduce a provision which is contrary to the 
provisions of the Indian Act and therefore not admissible with 
reference to the terms of S. 7. 4 


After the above expression of opinion by the Full Bench 
the suit came on for final hearing, before Mockett, J., who 
made the following 


Orper.—In accordance with the Full Bench judgment 
that has been delivered in this matter, the decree of nullity in 
this case will be nisi. 

B. V. V. ——- Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Jusrice KING. 
Rajaratnam Pillai .. Petitioner* (Accused): 


Criminal Procedure Code (V of 1898), S. 246—Conversion by a Magistrate 
of a summons case into a warrani case—Offence under S. 121 of Railways Act 
(IX of 1890)—During trial offence under 5. 323, Indian Penal Code, also dis- 
covered—Conversion during trial—How far Magistrate was acting properly— 
Cognisance by Magistrate of the offence—S. 190 of Criminal Procedure Code. 

Once a Magistrate has taken cognisance of a summons case he cannot 
convict an accused person for anything but an offence triable as a summons 
case. 

Where an offence was committed under S. 121 of the Railways Act (IX of 
1890) and the Magistrate proceeded to try the case under the procedure laid 
down for the trial of summons cases, but during trial it struck him that it 
was also an offence punishable under S. 323 of the Indian Penal Code, for 
which the procedure laid down would be under that of the trial of warrant 
cases and hence the Magistrate merely converted the case before him from 
one of summons to a warrant case and framed a charge against the accused 
for both offences, 

Held, that no doubt the Magistrate might, had he felt so inclined, have 
‘scrutinised the charge sheet when he first received it and have come to the 
conclusion that an offence under S. 323, Indian Penal Code, was therein 
disclosed. He could then have commenced the whole proceedings according 
to the: procedure laid down for warrant cases; but not having done that, he 





1, (1900) LL.R. 22 All. 270 at 278 (F.B.). 
2. (1898) I.L.R. 23 Bom. 460. 


*Cr. R, C. No. 638 of 1935. ` 16th January, 1936. 
Cr. R. P. No. 589 of 1935. 
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was precluded under S. 246, Criminal Procedure Code, from convicting the 
accused for any-offence under S. 323 and therefore of course precluded from 
framing any charge of an offence under that section against him. 


Under S. 190, Criminal Procedure Code, when knowledge ‘of the 
offence was gained by the Magistrate himself from the evidence to which he 
has listened, and if the Magistrate takes cognisance of such an offence under 
S. 190 (c) it is his bounden duty to afford the accused person an opportunity 
of saying whether he wishes to be tried or not by that Magistrate. 

Petitioner under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Second Class Magistrate of. Thiruvada- 
marudur in C. C. No. 179 of 1935. 


K. S. Jayarama Aiyar and G. Gopalaswami for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orper.—The petitioner in this case has been prosecuted 
by the police on a charge sheet in which it is alleged that he 
had interfered with a certain station master in the exercise of 
his duty and in the course of that interference had slapped 
him on his cheek. The charge sheet specifically referred to his 
offence as falling simply within S. 121 of the Railways Act, 
-IX of 1890, the maximum punishment for which is a fine of 
Rs. 100. The Second Class Magistrate of Thiruvadamarudur 
on receiving this charge sheet took cognizance of the case as 
involving an offence under that section of the Railways Act and 
as he was bound to do he proceeded with the trial of the case 
under the procedure laid down for the trial of the summons 
cases. After he had taken the evidence of the prosecution in 
full, it occurred to him that that evidence also established an 
offence under S. 323 Indian Penal Code, for which offence the 
maximum punishment awardable is imprisonment for one 
year. The trial for an offence under S. 323 must be held 
according to the procedure laid down for the trial of warrant 
cases and what the Magistrate did was to convert the procee- 
dings before him from a summons case into a warrant case and 
to frame a charge against the petitioner for both an offence 
under S. 323, Indian Penal Code and an offence under S. 121 
of the Railways Act. 


It is argued in support of this petition that this procedure 
is illegal, that there is. no provision-in the Code which can 
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justify itand that once a Magistrate has taken cognisance of 
an offence which is triable only according to the procedure 
applicable to summons cases, he can in no circumstances 
proceed against an accused person for a more serious type of 
offence to be dealt with only under warrant cases. In support 
of this argument I have been referred to S. 246 of the 
Criminal Procedure Code. That section runs as follows: 


“A Magistrate may under S. 243 or 245 convict an accused of any offence 
triable under this chapter which from the facts admitted or proved he 


appears to have committed, whatever may be the nature of the complaint or 
summons”, 


‘Triable under this chapter’ means of course any offence 
triable under the procedure laid down for the trial of summons 
cases and although this S. 246 does not contain any explicit 
prohibition of the procedure now complained against, it is quite 
obvious that such prohibition is implied in it and that once a 
Magistrate has taken cognisance of a summons case he cannot 
convict an accused person for any thing but an offence triable 
as a summons case. No doubt the Magistrate might, had he 
felt so inclined, have scrutinised the charge sheet when he first 
received it and have come to the conclusion that an offence 
under S. 323 was therein disclosed. He could then have com- 
menced the whole proceedings according to the procedure laid 
down for warrant cases: but not having done that, it seems to 
me that under S. 246 he is precluded from convicting the 
present petitioner for any offence under S. 323 and therefore 
of course precluded from framing any charge of an offence 
under that section against him. 

It has also been pointed out that under S. 190, Criminal 
Procedure Code, it is not upon a report in writing made by a 
police officer but upon the knowledge of the Magistrate himself 
gained by the evidence to which he has listened that the 
Magistrate has come to the conclusion that an offence under 
S. 323 may have been committed and that if the Magistrate 
takes cognisance of such an offence under S. 190)(c), it is his 
bounden duty to afford the accused person an opportunity of 
saying whether he wishes to be tried or not to be tried by that 
Magistrate. This procedure also has not been followed in the 
present case. 

On these grounds this petition will be allowed and the 
order of the Magistrate complained against will be set aside. 
The case will be sent back to the Magistrate who should pro- 


LXX] THE MADRAS LAW JOURNAL REPORTS. 343 


ceèd to dispose of it according to law on the understanding Kajar than 
that the only offence with which he is concerned is the offence “AU re 
under S. 121 of the Railways Act. 


K.C. eee Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice VENKATARAMANA Rao. 


K.R.M.T.T. Thyagaraja Chettiar .. Petitioner* 
Y. 
The Collector of Madura .. Respondent 
Certiorari—Issue of wrii—Jurisdiction of High Court—Matters con- Thyagaraja 
cerning revenue—Income-tax assessment—Failure of assessee to pay tax— Chettiar 
Order of Collector for arrest of assessee—Validity whether can be questioned Th. 
—Income-tax dct (XI of 1922), S.46 (7)—Madras Revenue Recovery Act Collector of 


(II of 1864) S. 48—Government of India Act (1919), S. 106 (2). Madura. 


The petitioner was assessed to income-tax for certain years and notices 
of demand were issued. After assessment, proceedings under S.46 of the 
Income-tax Act were commenced and certificates as required by the said sec- 
tion were issued. Subsequently the Revenue Divisional Officer issued an 
order for the arrest of the petitioner for the said arrears and though he was 
arrested he was released on his giving certain ‘post-dated cheques towards the 
arrears. Proceedings for his arrest were however later on revived, and the 
petitioner thereupon applied to the High Court for a writ of certiorari to 
have the proceedings of the Collector quashed on the ground that they were 
not commenced within the expiration of one year from the last day of the 
year in which any demand was made under the Act, and were also in contra- 
vention of the provisions of S. 48 of the Madras Revenue Recovery Act which 
required as a condition precedent that there should be wilful default. On 
behalf of the Government a preliminary objection was taken that the juris- 
diction to issue the writ was barred under S. 106 (2) of the Government of 
India Act, and that even assuming jurisdiction no writ could lie for quashing 
a ministerial act such as that of the Collector in the case. 


Held, that income-tax was revenue, that the proceedings sought to be 
quashed were in respect of acts done in the collection thereof, and that the 
application for a writ of certiorari was unsustainable in view of the provi- 
sions of S. 106 (2) of the Government of India Act, Jurisdiction of the High 
‘Court to issue writ of cerliorari in matters concerning revenue discussed. 


Spooner v. Juddow, (1850) 4 M.I.A. 353 relied on. Alcock Ashdown & 
Co. Lid. v. The Chief Revenue Authority of Bombay, (1923) 50 LA. si 
LL.R. 47 Bom. 742: 45 M.L.J. 592 (P.C.) considered. 


The expression “original jurisdiction” in S. 106 (2) need not be confined 
to ordinary original civil jurisdiction. The words “have not” and “may not” 
therein are declaratory and prospective and would aptly comprise also the 
jurisdiction vested in the court at the commencement of the Act apart from 
the jurisdiction vested by the Lettars Patent, 


Observations of Coutts Trotter. C.J. in Govindarajulu v. Secretary of 
State, (1926) IL.R 50 Mad. 449: 53 M.L.J. 355 considered. 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to issue 
a writ of certiorari to the Collector of Madura acting under 
the statutory powers given by S. 46 of the Indian Income-tax 
Act directing the prosecuticn of the petitioner for the recovery 
of the arrears of income-tax due by him for the assessment 
years 1931-1932, 1932-1933 and 1933-1934 and quash the same. 

K. V. Krishnaswami Ayyar and T. M. Ramaswami 
Ayyar for petitioner. 


The Government Pleader (K.S. Krishnaswamy Aiyangar) 
for respondent. , 


The Court made the following 


OrDER.— This is an application for the issue of a writ of 
certiorari to quash the proceedings of the Collector of Madura 
taken in regard to the realisation of the arrears of income-tax 
levied on the petitioner. The case of the petitioner is that he 
was assessed to income-tax for the years 1931-32, 1932-33 
and 1933-1934 in the sum of Rs. 5,610-2-0 7,503-5-0 and 
8,333-6-0 respectively totalling Rs. 21,746-13-0. The notices of 
demand for the several years were respectively issued on the 
31st January 1932, 31st January 1933 and 16th November, 
1933. After assessment, proceedings under S. 46 of the 
Income-tax Act were commenced and certificates as required 
by the said section were issued. In March, 1935 the Revenue 
Divisional Officer issued an order for arrest of the petitioner 
for the said arrears and the petitioner was arrested on the 26th 
March 1935, when he gave 22 post dated cheques commencing 
from Ist April 1935 to 6th September 1935 and he was there- 
after released and then two of these cheques'were cashed but 
he understands that proceedings for arresting him had already 
been issued and he seeks to quash them on the ground that 
they violate S. 46 (7) of the Income-tax Act in that the pro- 
ceedings were not commenced within the expiration of one 
year from the last day of the year in which any demand was 
made under the Act and also in contravention of the provisions 
of S. 48 of the Revenue Recovery Act which requires as a 
condition precedent that there should be wilful default. 


On behalf of the Government a preliminary objection has 
been taken that the jurisdiction to issue.a writ is barred under. 
S. 106 (2) of the Government of India Act, and even assuming 
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jurisdiction, no writ can lie for quashing a ministerial act as 
in this case what is sought to be quashed is the warrant 
issued.. It was further contended that even the preliminary 
order in and by which the warrant was directed to be issued is 
also ministerial. The argument based on S. 106 Cl. (2) is thus 
put: Income-tax is revenue. The proceedings that are sought 
to be quashed were in respect of acts ordered or done in the 
collection thereof and the Collecter acted under S. 46 of the 
Income-tax Act,’ according to the law for the time being in 
force. The writ of certiorari being an original writ, the 
jurisdiction is thus barred. It is contended in answer by Mr. 
K. V. Krishnaswami Ayyar that S. 106 (2) does not apply to 
this case as the original jurisdiction in that clause relates only 
to suits or actions instituted on the Original Side of the 
Madras High Court as S. 106 (2) is nothing but a re-enact- 
ment of the saving clause in the Supreme Court Act 39 and 40 
Geo. 111, Ch. 79 and under that Act the Supreme Court has 
jurisdiction exercisable only within the limits of the Presidency 
Town and the saving clause related only to that jurisdiction. 
He relied on the Privy Council decision in Alcock Ashdown & 
Co. Lid. v. Chief Revenue Authority of Bombay!. He further 
contended that the act sought to be quashed isa judicial act. 
He also contended even if S. 106 (2) may be said to have 
taken away the power to issue a writ of certiorari, if the act 
which is sought to be quashed is in excess.of the jurisdiction 
of a body which exercises judicial. functions the High Court 
has power to issue a writ of certiorari in the exercise of its 
inherent jurisdiction. 
Before examining the soundness of these contentions, it 
. will be necessary to refer to the relevant provisions of the 
various statutes which define the scope and extent of the power 
to issue the writ of certiorari possessed by the High Court. 
The jurisdiction which the High Court has to issue writs of 
certiorari or other prerogative writs is derived from the 
Supreme Court and it has in this respect only such jurisdiction 
as the supreme Court had. The Supreme Court of Madras 
was established by the Government of India Act, 1800 (39 & 
40 Geo. III Ch. 79). It provided for the establishment of a 
Supreme Court of Judicature at Madras . 
“With full power to exercise jurisdiction . , . . and to be invested 





1. (1923) L.R. 50 I.A. 227: LL.R. 47 Bom. 742: 45 M.L.J. 592 (P.C.). 
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` with such power and authorities, privileges and immunities. . . and sub- 


ject to the same limitations, restrictions and control within the said 
Town of Madras and Territories dependent on the Government of Madras 
as the said Supreme Court of Judicature at Fort William in 
Bengal . + . . . is invested with or subject to within the said Fort 
William or the Kingdoms or Provinces of Bengal, Bihar and Orissa.” 
Therefore it is necessary to note what were the powers 
and limitations of the Supreme Court at Fort William in 1800. 
The Supreme Court at Fort William was itself established by 
virtue of the East India Act, 1772,13 Geo, III Ch. 63. Under 
the Letters Patent by which the Supreme Court of Bengal was 
constituted, one of the powers it had was the power to issue a 
writ of certiorari conferred on it by S. 4 of the Letters Patent. 
It is a well known fact that owing to the conflict which arose 
between the Judges of that Court and the Executive Govern- 
ment, it was thought desirable to define and restrict the powers 
of the Supreme Court. Accordingly 21 Geo. III Ch. 70 was 
passed. Among others there were two limitations imposed on 
the powers of the Supreme Court: 
(1) “ That the Governor General and Council of Bengal shall not be 
subject, jointly or severally, to the jurisdiction of the Supreme Court of 
Fort William in Bengal for or by reason of any act or order, or any other 


matter or thing whatsoever counselled, ordered or done by them in their 
public capacity only, and acting as Governor General and Council.” 

(2)'“ And . . . . thesaid supreme Court shall not have or exercise 
any jurisdiction in any matter concerning the revenue, or concerning any act 
or acts ordered: or done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the Governor General in 
Council.” 


It will thus be seen that in two matters, that is in regard 
to the jurisdiction over the Governor General and Council and 
in regard to matters concerning revenue, the jurisdiction has 
been curtailed. 

These limitations again were emphasized and enacted 
by 39 and 40 Geo. III Ch. 79 and by the Letters Patent which 
were issued in pursuance thereof constituting the Supreme 
Court at Madras. The Letters Patent provided in Cl. 8: 

“ That the said Chief Justice, and the said Puisne Judges, shall severally 
and respectively be, and they are all and everyone of them hereby appointed 
to be Justices and Conservators of the Peace, and Governors, within and 
throughout the Settlement of Fort St. George, and the, Town of Madras, and 
the limits thereof, and the Factories subordinate thereto, and all the Terri- 
tories which now are, or hereafter may be, subject to, or dependent upon, 
the Government of Madras aforesaid; andto have such jurisdiction: and 
authority as our Justices of our Court of King’s Bench have, and may law- 


fully exercise, within that Part of Great Britain called England, as far as 
circumstances will permit.” ~ 
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It is in virtue of this clause the Supreme Court derived the 
power to issue a writ of certiorari. The proviso in the Letters 
Patent defined the exception to the jurisdiction of the Court. 
The relevant provision ran as follows: 


“Nor shall the said Court have or exercise any jurisdiction, in any 
matter concerning the Revenue, under the management of the said Governor 
and Council respectively either within or beyond the limits of the said town 
or the Forts or the Factories subordinate thereto, or concerning any act 
done according to the usage and practice of the country, or the Regulations 
of the Governor and Council.” 


Thus the Supreme Court had no power to issue a writ of 
certiorart or other Prerogative writs in matters’ concerning 
revenue within or beyond the limits of the town of Madras or 
the Forts or factories subordinate thereto. The present High 
Court was constituted under Indian High Courts Act, 1861 
(24 and 25 Vict.) Ch. 104. S. 9 of that Act runs as follows: 


“ Each of the High Courts to be established under this Act Shall have 
and exercise all such civil criminal, admiralty and vice-admiralty, testamen- 
tary, intestate, and matrimonial jurisdiction, original and appellate and all 
such powers and authority for and in relation to the administration of justice 
in the Presidency for which it is established, as Her Majesty may by such 
Letters Patent as aforesaid grant and direct, subject, however, to such direc- 
tions and limitations as to the exercise of original, Civil and Criminal jurisdic- 
tion beyond the limits of the presidency towns as may be prescribed thereby; 

and save as by such Letters Patent may be otherwise directed and subject 
and without prejudice to the legislative powers in relation to the matters 
aforesaid of the Governor General of India in Council, the High Court to be 
established in each presidency shall have and exercise all jurisdiction and 
every power and authority whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under this Act at the time of the 
abolition of such last mentioned Courts.” 


Dealing with this section Venkatasubba Rao, J., observed 
in Penugonda Venkataratnam v. Secretary of State for Indial: 


“ They (the Letters Patent) contain in fact, no provision corresponding 
to Cl. 8 of the Charter of 1800. The High Court, therefore, derives its power 
to issue prerogative writs, not from any express clause inthe Charter, but 
from S.9 of the Act, which preserves intact the powers of the abolished 
‘Courts. It follows therefore that the Letters Patent have not enlarged the 
jurisdiction of the High Court in certiorari.” 


Section 106 of the Government of India Act does not 
carry the matter further. S. 106 (1) is as follows: 


_ “106. (1) The several High Courts are Courts of record and have such 
jurisdiction, original and appellate, including admiralty jurisdiction in respect 
of offences committed on the high seas, and all such powers and authority 
‘over or in relation to the “administration of justice, including power to 
appoint clerks and other ministerial officers of the Court, and power to 
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make rules for regulating the practice of the Court, as are vested in them by" 
Letters Patent, and, subject to the provisions of any such Letters, Patent, alli 
such jurisdictions, powers and authority as are vested in these Courts. 
respectively at the commencement of this Act.” 

Therefore the question is, had the Supreme Court the 
power to issue a writ of certiorari in regard to matters’ of 
revenue and if so, subject to what limitations? As will be 
seen from the provisions of the statutes already stated it had 
no jurisdiction to issue a writ of certiorari concerning any 
act ordered or done in the collection of revenue according 
to the usage and the practice of the country or the regulations 
of the Governor and Council. If the Supreme Court had no 
jurisdiction to issue a writ of certiorari, the High Court has 
no jurisdiction to do so. This application for the issue of a 
writ is not therefore maintainable. I am also of opinion that 
the application is unsustainable in view of S. 106, cl. 2. I shall 
now deal with the contention of Mr. Krishnaswami Ayyar on 
this point. In one sense his argument is self-destructive. 
According to him the jurisdiction of the Supreme Court to 
issue a writ of certiorari was confined only to the Presidency 
Towns because the jurisdiction of the Supreme Court can only 
be exercised within the limits of the Presidency Towns and not 
beyond it. If so, the High Court’s jurisdiction being only such 
jurisdiction which the Supreme Court had, his application to 
this Court for the writ of certiorari cannot lie. I do not agree 
with Mr. Krishnaswami Ayyar that the phrase “original 
jurisdiction” in S. 106 (2) should be confined to ordinary 
original Civil jurisdiction. There is no doubt an observation 
of the late Chief Justice in Govindarajulu v. Secretary of 
State! which appears to lend support to the contention of 
Mr. Krishnaswami Ayyar. The learned Chief Justice on 
page 455 commenting on S. 106 cl. 2of the Government of 
India Act observes thus: 

“In matters affecting the revenue, the Original Side of this Court and 
that side alone is debarred from interfering in revenue matters”. 

_ The learned Judges in that case were not considering the 
power of the High Court to issue a writ of certiorari. Under 
S. 106, it will be seen the High Court is vested with (1) the 
original jurisdiction more specifically described in cls. 12 and 
13 of the Letters Patent and (2) the original jurisdiction of 


5; 


E 
1. (1926) LL.R. 50. Mad, 449: 53 M.L.J. 355. 
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‘the abolished Supreme Court which is conferred by the words 
“such jurisdiction, powers and authority as are vested in those 
courts respectively at the commencement of this Act ”. It is not 
‘disputed that the writ of certiorari is issued in the exercise of 
original jurisdiction. Venkataratnam v. Secretary of State for 
Indiai. As an exception to both sets of original jurisdiction 
‘above mentioned S.106, cl. (2) has been enacted, just as they have 
enacted S. 110 in regard to exemption conferred in favour of 
the Governor and Council. The wording of S. 106 (2) is in 
my opinion very suggestive and instructive. The words ‘have 
not’ and ‘may not’ are both declaratory and prospective and 
would aptly comprise also the jurisdiction vested in the Court 
at the commencement of the Act apart from the jurisdiction 
vested by the Letters Patent. 

Considerable stress was laid by Mr. K. V. Krishnaswami 
_Ayyar on the decision of the Privy Council in Alcock Ashdown 
and Company, Lid. v. The Chief Revenue Authority of 
-Bombay2. In that case the Income-tax officer refused to refer 
a case to the High Court of Bombay under S. 51 of the 
Income-tax Act of 1918. Both the Bombay High Court and 
the Madras High Court had taken the view that an order 
‘under S. 45 of the Specific Relief Act could not be issued 
compelling the Income-tax Officer to refer the case to them 
because of S. 106 (2) of the Government of India Act. Their 
‘Lordships of the Judicial Committee negatived this view and 
held that: l 


“The order of a High Court to a Revenue Officer to do his statutory 
-duty would not be the exercise of original jurisdiction in any matter 
-concerning the revenue”. 


As I understand their observation, in their Lordships’ 
view, to ask a revenue officer to do his statutory duty would 
‘not be a matter concerning revenue. This is made clear by a 
passage from the previous paragraph: 


“To argue that if the Legislature says that a public officer, even a 
Revenue Officer, shall do a thing, and he without cause or justification refuses 
“to do that thing, yet the Specific Relief Act would not be applicable and there 
would be no power in the Court to compel him to give relief to the subject, 
“is to state a proposition to which their Lordships must refuse assent”. 


Two things are necessary to constitute a bar under S. 106 
(2) namely (1) an exercise of original jurisdiction, (2) a 


< 





TT t e Lo (1929) EL.R. 53 Mad. 979 at 1017 :-60 M.L.J. 25. 
2. (1923) L,R. 50 I.A. 227: I.L.R. 47 Bom. 742: 45 M.L.J. 592 (P.C.), 
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matter concerning reyenue or the collection thereof. In their 
Lordships’ view as aforesaid there was no matter concerning 
revenue in the case. I do not think their Lordships meant to 
decide there was no exercise of original jurisdiction as S. 45 
of the Specific Relief Act refers: to ordinary original civil 
jurisdiction. 

Mr. Krishnaswami Ayyar attempted to argue that income- 
tax is not revenue but this argument is not open to him after 
the. ruling in Messrs. Best and Company v. Collector of 
Madrasi. 

Another sigarent of Mr. K. V. Krishnaswami Ayyar may 
be noticed namely even if the statute has taken away the writ, 
when a judicial body acts ultra vires this Court can nevertheless 
issue the writ. The short answer to this is that the High Court 
had never any jurisdiction to issue the writ in matters 
concerning revenue, 

It was next contended by Mr. K. V. Krishnaswami Ayyar 
that the exception can only be in favour of acts which have 
been done according to the law for the time being in force and 
therefore if the act is not in conformity with the law and in 
direct contravention of it the jurisdiction is not barred; In 
this case the Collector having acted in contravention of S. 46, 
cl. 7 he must be deemed to have not acted according to the law 
for the time being in force. I am unable to accept this conten- 
tion. This clause was interpreted very early by their Lordships 
of the Judicial Committee in Spooner v. Juddow?. In that 
case it was found that the Collector illegally levied quit rent 
from a person who was not liable to pay it. Dealing with the 
argument that the exception of jurisdiction would avail only 
when the act is according to the regulations of the Governor 
and Council, Lord Campell observed: 


“There can be no rule more firmly established than that if parties bona 
fide and not absurdly believe that they are acting in pursuance of statutes and 
according to law, they are entitled to the special protection which the 
legislature intended for them although they have done an illegal act”. 

His Lordship concluded the judgment thus: 

“We are bound to differ from the Judge below who says that the 
jurisdiction of his Court has not been taken way when the act complained of 
is not warranted by the usage and practice of the country or by the Com- 
pany’s regulations”. 

If it concerned the revenue, or was a matter concerning an 


act bona fide believed-to be done according to the Regulations 


1. (1918) 35 M.L.J. 23. 2. (1850) 4 M.LA. 353. 
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of the Governor and Council of Bombay his jurisdiction was 
gone, although prima facie it appeared to be a trespass over 
which his jurisdiction might be properly exercised. Mr. 
K. V. Krishnaswami Ayyar sought to distinguish this case by 
relying on the observations of Baron Parke in John Calder v. 
Robert Craigie Halketl. In that case there was an action on 
trespass brought to recover damages for the arrest and false 
imprisonment of the plaintiff by the Magistrate of Foujdarry 
(criminal) of the Zillah of Muddeah in Bengal. The action 
was held not to lie by virtue of 21 Geo. III Ch. 70, S. 24. It 
prohibited an action against any person exercising a judicial 
office for an act done by or virtue of the order of the Court. 
Dealing with this His Lordship observed : 


“The object is to put the Judges of the Native Courts on the footing of 
Judges of the Superior Courts of Record or Courts having similar jurisdic- 
tion to the native Courts here, protecting them from actions for things done 
within their jurisdiction though erroneously or irregularly done, but leaving 
them liable for things done wholly without jurisdiction”. 


The question in this case is entirely different. It is 
not merely exemption from liability in a personal action. 
‘In Spooner v. Juddow? their Lordships considered the 
jurisdiction of the Court from the point. of view of the 
subject matter and ruled that in respect of the subject 
matter the jurisdiction of the Court had been entirely 
taken away if the officer acted in the belief that he had 
jurisdiction. In the present case it is not. denied that certifi- 
cates were issued in accordance with the provisions of S. 46 
of the Income-tax Act and orders for arrest made and 
warrants issued in pursuance of the said provision. 
Whether the said orders were justified on a right construc 
tion of the said provision does not matter; but what matters 
is whether the Collector bona fide believed that he was 
acting according to the said provision. If so, the jurisdiction 
of the Court to deal with the said act is gone. In this case it 
has been conceded that the Collector was not acting mala fide, 
I have therefore come to the conclusion that the preliminary 
objection must prevail and that this Court has no jurisdiction 
to issue a writ of.certtorari to quash the proceedings concerned. 
: I therefore, dismiss the petition with costs, namely Rs. 100 (to. 
be paid by the petitioner). 

B.V.V. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Horace Owen Compton Beastey, Kt., 

Chief Justice AND Mr. JUSTICE Sropart. 
‘Koya Ankamma ~.. Appellani* (Appellant in 
S. A. No. 1254 of 1930). 

U, 
‘Konaganchi Kameswaramma and 
others l .. Respondents (Respon- 
dents). 


Limitation Act (IX of 1908), Art. 44—Minor, sole surviving co-parcener 
—Suit by him to set aside alienations by his mother as guardian—Suit brought 
within 12 years of the alienation but after 3 years of his attaining majority— 
Barred. 

Where a minor (the sole surviving coparcener) brought a suit to recover 
his property from an alienee on the ground that the alienation was beyond the 
‘power of his guardian (mother) to make and the suit was instituted within 
12 years of the alienation but more than 3 years after the minor attained 
majority, on the question of limitation, 

Held, that the suit was barred by Art. 44 of the Limitation Act. 


Bindaji v. Mathurabai, (1905) I.L.R. 30 Bom. 152 and Arumugam Pillai v. 
Panayadian Ambalam, (1920) 40 M,L.J 475 relied on. 


The present case would not be excepted from the operation of Art. 44 for 
the reason that there were no other co-parceners and this was the separate 
property of the minor and he alone was interested in the property. 

Purushotama v. Brundavana, A.LR. 1931 Mad. 597 and Satyalakshmi v. 
Jagannadham, (1917) 34 M.L.J. 229 referred to. 


Appeal under Cl. 15 of the Letters Patent against the 
Judgment of the Hon’ble Mr. Justice Varadachariar in S. A. 
No. 1254 of 1930, dated Thursday the 10th day of May, 1934 
teported in 68 M.L,J. 87 preferred against the decree of the 
Court of the Subordinate Judge of Bezwada in A. S. No. 14 
‘of 1929 preferred against that of the Court of the District 
Munsif of Bezwada in O. S. No. 416 of 1925. 

A, Lakshmayya tor appellant. 

B. V. Ramanarasu for V. Govindarajachari for respon- 
dents. 

This Letters Patent Appeal coming on for hearing the 
Court delivered the following 

Jupements. The Chief Justice.—The facts here are that 
there were two undivided cousins and at a time when both of, 
them were minors their mothers acting as guardians alienated 
certain properties belonging to them. One of the minors died 





*Letters Patent Appeal No. 37 of 1934. ` 29th October, 1935. 
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later on and the suit under appeal was Dious by the’ surviving 
minor to recover the property from the alience on the ground 
that the alienation was beyond the power of the guardians to 
make. The suit was instituted within 12 years of the aliena- 
tion but more than three years after the plaintiff attained 
majority. The point is whether Art. 44 0f the Limitation Act 
applies to this.case. Both the lower Courts and the Second 
Appellate Court dismissed the suit as barred by Art. 44. ‘The 
important facts in the case are that at the time of the aliena- 
tions there were no adult co-parceners and, in spite of the 
contention in the lower appellate court which was not accepted 
there that it is not correct to speak of the mothers who 
alienated the property as guardians in any legal sense, in my 
view, they were the de jure guardians of the minors., There 
is no authority for saying that when the senior member ‘of -a 
co-parcenery—a father—dies leaving only minor .co-parceners 
the mother or mothers of the latter are not their de jure 
guardians; and I agree with Varadachariar, _J. that the cases 
relied upon to show that a minor’s interest in an undivided 
Hindu family is not such an interest or property that a-guar- 
dian can be appointed or predicated in respect of it can bé 
distinguished on the ground that in those cases there were 
other adult co-parceners and the legal guardianship of the 
minor co-parcener therefore vested in the adult co-parceners: 
That cannot be the case here; and this distinction was pointed 
out by Sir Lawrence Jenkins, C.J. in Bindaji v. Mathurabai}. 
The position is, therefore, that these were alienations made by 
the de jure guardians of the minors and the present plaintiff 
was entitled to avoid the transaction and in such cases it has 
been held that Art. 44 is the correct article. In Arumugam 
Pillai v. Panayadian Ambalam? property inherited by a minor 
from his mother and belonging exclusively to him was sold by 
his father acting as his guardian and it was held that a suit by 
the minor on his attaining majority to recover the property. 
was covered by Art. 44 and not by Art. 126 of the Limitation 
Act. Krishnan, J. on page 476 states: — 


“When a guardian acting in his capacity of guardian sells or Jihan 
transfers the property of his ward there can be no question that Art. 44 will 
apply to the suit by the ward to recover that property subsequently for he 
must get the guardian’s transfer set aside, which is prima facie binding on 
him. A transfer by a guardian however improper it may have been, is not a 
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void transaction but only a voidable one and when property cannot be Teco- 
vered without avoiding it is now settled that Art. 44 will apply to the suit. No 
doubt it has been held that where a Hindu father sells the joint ancestral 
property of himself and his minor son Art. 44 will not apply even though he 
purported to act as his minor son’s guardian in making the sale. Art. 126 ex- 
pressly provides for setting aside such alienations of ancestral property and 
the court therefore held in those cases that the mere fact that the father 
executed the deed also as guardian of his minor son made no difference to the 
validity of the sale as he could have passed his son’s share also by executing 
thedeed himself and therefore Art. 44 was not applicable. Those rulings 
however apply only to alienations of ancestral property and are clearly dis- 
tinguishable from the present case as here the property has been found to be 
the minor’s separate property”. 

The present case would not be excepted from the opera- 
tion of Art. 44 for the reason that there were no other 
co-parceners and this was the separate property of the minors 
and they alone were interested inthe property. Purushotama 
v. Brundavana? decides that suits brought by persons to set 
aside alienations by their de jure guardians during the 
minority are governed by Art. 44 whereas Art. 44 does not 
apply to suits by minors to set aside alienations made by 
de facto guardians. See also Manugerra Satyalakshmi 
Narayana v. Manugarra Jagannadham2. Moreover, on a 
comparison between the language used in the two articles it is 
clear that, of the two, Art. 44 is the one more applicable, I 
agree with the conclusion reached by the second appellate court 
and this Letters Patent Appeal must accordingly be dismissed 
with costs. 


Stodari, J.—I entirely agree. On the point of limitation 
the argument is that a man who wishes to set aside an 
alienation of immovable property made by his guardian during 
his minority can avail himself of one of two periods of limita- 
tion which ever is longest: namely (a) three years after 
attaining his majority under Art. 44 (b) twelve years from the 
date of alienation under Art. 144 extended of course by the 
operation of S. 6. But Art. 144 applies to cases where the 
possession of the purchaser is adverse to the plaintiff and a 
purchaser from the guardian of a minor does not hold the land 
under a title adverse to the minor but on the contrary he 
derives his title from the minor and has a good title until it is 
shown that in selling the land to him the guardian exceeded 
his powers. The observations in the referring judgments in 


+ 


1, ALR. 193] Mad. 597. 2. (1917) 34 M.L.J. 229, 
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:Doråisami Serumadan v. Nondisami Saluvan1 which seem to 
support this part of the, appellant’ s case are based on the 
‘decision of the Privy Council in Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram?2 in which the alienations were bad 
from their inception being sales of trust property which the 
minor's guardian acting on his behalf had no power to, sell. 
The purchaser in that case did not obtain good title but was in 
the position of a trespasser holding adversely to the trust. 


KG. . — - _ Appeal dismissed. 
SS a PRIVY COUNCIL. 
` [On appeal from thé High Court of Judicature at Patna. ] 


PRESENT :—Lorp ALNESS, Lorp ROCHE AND Sir GEORGE 
LOWNDES. 


Thakurain ee Kumari | Pi Appellant” 


Rai Bahadur Debi Prosad Diandine 
and others .. Respondents. 

Rule of Damdupat—Mortgage suit—Award of interesi—Maximum 
prescribed by Sonthal Parganas Settlement Regulation (III of 1872). S. 6— 
Pendente lite interest—Whether forms separate claim—Interest from date 
fixed for ‘redemption to date of realisation—Power of Court to award—Civil 
Procedure Code (V of 1908), 5. 34. 

The plaintiffs.sued to enforce a mortgage as against the representative 
of the mortgagor. The suit was decreed but the trial Court purporting to act 
under $.6 of the Sonthal Paraganas Regulation 3 of 1872 refused to allow 
interest beyond a sum equal to the principal after deducting therefrom pay- 
ments made by the mortgagor from time to time. The Court also awarded 
interest from the date fixed for payment down to the date of realisation at 
six per cent per annum. The decree having been affirmed in appeal by the 
High Court, an appeal was preferred to the Privy Council and it was there 
contended on behalf of the mortgagor that the allowance of interest on the 
decree amount up to the date of relisation was bad in-law. On the other 
hand the mortgagee complained that pendente lite interest ought to have been 
awarded to him. 

Held, that it was competent for the Court under.S. 34, Civil Procedure 
Code, to award subsequent interest till date of realisation, and such an 
allowance did not contravene the provisions of S. 6 of the Sonthal Parganas 
Regulation. 

Section 6 of the Regulation only ins dowi thati in such cases the interest 
decreed on the loan or debt should not exceed the principal. When once a 
decree has been passed the loan or debt as the subject of enforcement no 


t 


longer exists; it is in effect merged in the decree, and the allowance of inte- 


rest on the decree is not the allowance of interest on the loan or debt. 


Held also, that the mortgagee was not entitled to recover interest sepa- 
rately.from the date of preliminary decree to the date fixed for sede An 








1. (1912) LL.R. 38 Mad. 118: 25 M.L.J. 405, : 
2. “(1899) L.R. 271.A. 69: LL.R. 23 Mad. 201: 10 M.L.J. 29 (P. C). 
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since,the maximum amount allowable under the Regulation had already been 


awarded to ‘the mortgagee. 
. A. M. Dunne, K. C. and J. M, Pringle for appellant—Interest 
for neither period can be recovered unless the decree provides for 
The decree appealed against in so far as it provides for the 
aa of interest after suit, contravenes the provisions of S, 6. 
of the Sonthal Perganas Settlement Regulation. S. 34 of 
the Civil Procedure Code, does not apply to mortgage decrees 
under the Code. Maharajah of Bharatpur v. Ram Kanno Deil, 
The statutory Bar imposed by the Regulation remains despite 
the provisions of S. 34 of the Code, Sourendra Mohan Sinha v. 
Hari Prasad2, It is intended to be, and is, a conclusive bar. The 
Courts in India in decreeing interest on the decretal amount 
which already includes interest contravened the provisions of S. 6. 
De Gruyther,:K,. C. and S. Hyam for respondents.—Interest 
pendente lite, and- interest on the decree both lie in the domain of 
judgment, and not in that of contract. The mere fact of there 
being no, provision in S. 88 of the Transfer of Property Act, 1882 
for subsequent interest does not alter the power of the Court to 
award such “ subsequent interest ”. The provisions of the Transfer 
of Property Act do not affect the right of the Court under S, 34 
of the Code of Civil Procedure to determine the rate of interest. 
Maharajah of Bharatpur v. Ram Kanno Deil, The Courts in 
India erred’ in holding that interest pendente lite is a matter 
that lies in the domain of contract to which the provisions of 
S.6 of Sonthal Perganas Settlement Regulation are applicable. 
A contrary view was taken by the Board in Sourendra Mohan 
Sinha v. Hari Prasad2, The Courts in India had a discretion 
under S. 34 of the Code to allow interest pendente lite, and they 
fail to exercise such discretion. Sourendra Mohan Sinha v. Hari 
Prasad2, Orde v. Skinner8, Umesh Chunder v. Mussummat 
Zahoor Fatima’, If the Regulation of 1872 and the Code, cannot 
be reconciled, the latter prevails. Rani Sundar Koer v. Rai Sham 
Krishen and otherss. The rule of Damdupat exists only so long as 
the contractual relation exists. Harilal Mullick, In the matter of6, 
That comes to an end with the decree. Rani Sundar Koer v. Rai 
Sham Krishen and others’, So far as any interest is allowable. 
after judgment has been delivered, that is altogether outside 
S. 6, because the interest’ is on the amount decreed and costs. 
Gokul Das v, Seth Ghasirami. 


NA --1. (1900) L.R. 28 LA. 35: LL.R. 23 All. PENT 
A (1925) L.R. 52 I.A. 418'at 433; I.L.R. 5 Pat. 135: ee fea 1(P.C.). 
eee (1880) L.R. 7 I.A. 196 at 210: LL.R. 3 All. 91 (PC. os . 
4 (1889) L.R. 17 I. F 20lat 213: 1.L.R. 18 Cal. 164 (P. 
ee TIR, RRT : LL.R. 34 Cal. 150: 17 M.L.J. BRO. 
(1906) LL.R. 33 Cal. 1269. 
Eo "1907y ÈR. 95 CA. 28 at 30, 31: LLR. 35 Cal. 221 (P.C.), 








LAK) “THE MADRAS LAW JOURNAL REPORTS 357 


Dunne K.C., replied. 
Their Lordships’ Judgment was delivered by 


. . SIR Georce Lownpes.—The suit out of which these con- 
solidated appeals arise was filed before the Settlement Officer of 
‘the Sonthal Parganas praying for the enforcement of.a mort- 
gage dated the 27th February, 1911.. The plaintiffs were in 
effect the mortgagees, and the principal defendant, the repre- 
sentative of the mortgagor. A number of other parties were 
joined as interested, or possibly interested, in the mortgage, but 
none of them seem to have taken part in the proceedings in 
India nor are they represented before the Board. 


The suit was duly transferred for trial to the Couri of the 
Subordinate Judge of Bagalpur, who passed a preliminary 
mortgage decree dated the 20th June, 1927, in the usual form, 
He assessed the mortgage debt including costs payable at the 
expiry of six months from the above date at Rs. 4,12,662°13, 
and allowed the mortgagees further interest on this sum at the 
rate of six per cent. per annum until realisation. 


It-is not disputed that the suit fell to be determined in 
accordance with the provisions of S. 6 of the Sonthal Parganas 
Settlement Regulation 3 of 1872 which restricts the allowance 
of interest in such cases. The section upon the construction 
of which the decision of paese appeals mainly turns, is as 
follows: — 4 

“6. All Courts having jurisdiction in the Sonthal Parganas shall observe 
the following rules relating to usury :— 


_ (a) interest on any debt or liability fora period exceeding one: year 
shall not be decreed at a higher rate than two per cent. per mensem, notwith: 
standing any agreement to the contrary, and no compound interest arising 
from any intermediate adjustment of account shall be decreed. 


(b) the total interest decreed on any loan or debt shall never exceed 
one-fourth of the principal sum, if the period be not more than one year, and 
shall not in any other case exceed the principal of the original debt or loan.” 

The learned Subordinate Judge applying these provisions 
found that the original advances by the. mortgagees totalled: 
Rs. 3,34,153-2-9, and that the interest recoverable must, there- 
fore,. be-limited to that amount: From the resultant total: he 
deducted repayments made from time to time by the. represen- 
tative of the mortgagor which left. Rs: 4,02,595-6-9 still due, 
and which, with the costs allowed, made up the sum first above 
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stated—to be referred to hereafter for.convenience ds the 
decretal amount. 

This decree was confirmed on eee I the Patna High 
Court. Leave to appeal to His Mäjesty in Council was refus- 
ed, but special leave was granted in England to both parties 
by an Order in Council dated the 17th March, 1932, the appeals 
to be confined to questions relating to interest after the date of 
the institution of the suit. 


On this matter both parties have grievances which are 
embodied in the present appeals. The principal defendant in 
the suit, the representative of the mortgagor, complains of the 
allowance of interest on the decretal amount at 6 per cent. 
until realisation. The plaintiffs, the mortgagees, while seeking 
to uphold: this part of the decree, complain that they have not 
been allowed interest pendente lite, that is between the dates of 
institution and final decree. These are the only points upon 
which their Lordships’ Judgment is sought. 


The matter is dealt with by the learned Subordinate Judge 
in the following terms: 


-: “ Then there remains only one ` matter more for my consideration and 
that is:—Whether this Court ought to and can allow interest after the date 
of the decree and also. pendente lite. As regards pendente lite interest the 
matter lies within the domain of contract and so I think S. 6 is applicable and 
mote than double cannot be allowed in respect of all claims up to the time cf 
grace fixed by the Court. But after that the. matter comes to the domain of 
judgment and S. 6has no application and the ‘Court has power under S. 34 of 
the Civil Procedure Code to allow interest on the decretal amount at 6 per 
cent per annum.’ 


The High Court on appl came to the same: conclusion: 
Jwala: Prasad, J., by whom the judgment of the Court was 


delivered, said :— 


“Ttis well considered that the rule of Damdupat” (in which term he 
obviously included the provisions of S. 6 of the Regulation) “applies only 
during.the contractual relation of debtor and creditor. It does not apply 
when the contractual. relation has come to an end by reason of a decree. 
. ....in mortgage suits the contract is effective until the expiry of the 
period of grace and itis only after that date that the matter passes from 
the domain of contract to the domain of judgment.°. . the effect of the 
rule of, Damdupat is exhausted when the matter passes into the domain of 
judgment; and there is no reason why interest at the Court rate should not 
be ‘décreed on the amount due under the mortgage from the expiry of the 


date of grace”. ; 
. In “their Lordships’ opinion the view taken by the Courts 
in’ ni'India upon ‘both questions is correct, 4 i 


ixx] TH MADRAS LAW joURNAL REPORTS. 359 


Mr. Dunne for the mortgagor appellant contended that 
S. 34 of the Civil Procedure Code, upon which the Subordinate 
Judge relied had no application to mortgage decrees which 
were dealt with under r. 34 of the lst Schedule to that Act; 
and that at the date of the Subordinate Judge’s decree there 
was no provision in this rule for the granting of interest upon 
the decretal amount, though such a provision now appears 
there by a subsequent amendment of the Act. Their Lordships, 
however, think it clear from the judgment of the Board in 
Sourendra Mohan Sinha v. Hari Prasadi that S. 34 does apply, 
and that it authorizes the allowance complained of. Nor can 
their Lordships agree that R. 34 in the Schedule in any way 
. excludes the discretion of the Court to allow interest on the 
decree. R. 34, 4 (1) as in force at the date of the decree 
provided inter alia for the payment of “ subsequent interest ” 
out of the sale proceeds, and it would seem that the only 
“ subsequent interest” could be interest on the decretal amount 
if awarded under S. 34. ‘Their Lordships also agree with the 
note to R. 34 (1) in the latest edition of Sir Dinshah Mulla’s 
Code which states that the present rule specifically allowing 
“ subsequent interest up to the date of realisation ” only gives 
effect to previous judicial decisions. This their Lordships think 
to be clear on reference to the judgments of the Board in 
Maharajah of Bharatpur v. Ram Kanno Dei? and Rani Sundar 
Koer v. Rai Sham Krishen and others.8 

It was also contended that the allowance of interest on 
the decretal amount contravened the provisions of the, Regula- 
tion of 1872 in that by it the mortgagees got more interest 
than the Regulation allowed. Their Lordships cannot accept 
this contention. S. 6 of the Regulation only lays down that 
in a case such as the present the interest decreed on the loan 
of debt is not to exceed the principal. When once a decree 
has been passed the loan or debt as the subject of enforcement 
no longer exists; it is in effect merged in the decree, and the 
allowance of interest on the decree is not the allowance of 
additional interest on the loan or debt. That this is the effect 
of the decree is clear on the judgment of the Board in the case 
last cited where Lord Davey says (page 21) :— 


“ [Their Lordships] think that the scheme and intention of the Transfer 
of Property Act (now the corresponding _provisions of the Civil Procedure 
1. (1925) a R. Nn A. 418 at 433-==LL.R. 5 Pat. 135==50 s L.J. 1 (P.C). 

») 


(1900) L.R. 28 LA. 35=1.L.R. 23 A, 181 
3. (1906) LR MIA 9=LL.R. 34 C 150217 MLI A (B.C). 
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Pc. Code) was that a general account should- be taken once for all, and an 
bena A aggregate amount be stated in the decree for principal, interest, and costs due 
Thakurain on a fixed day; and that after the expiration of that day, if the property 


jaba should not be redeemed, the matter should pass from the domain of contract 
te to that of judgment, and the righis of:the mortgagee should thenceforth 
oo depend, not on the contents of his bond, but on the directions in the decree”. 
Prosad. . 4 ; 
WA Their Lordships also think that the passage guoted above 
Gnas from Lord Davey’s judgment is decisive of the mortgagees’ 


Lowndes. appeal. Up to the date fixed for redemption the matter between 
the parties is one of their contract, and what the Court has to 
consider is how much does the law allow them to recover: 
under it. .This is determined by the Regulation and is limited 
to twice the amount of the principal. If.that limit had been 
reached before the institution of the suit no further interest 
could be allowed between that date and the-date fixed for 
tedemption. l 

A number’of other authorities were referred to in the 
argument, but their Lordships do not think that they throw 
any doubt on the correctness ‘of the judgments delivered in 
India, and that a further discussion of them is unnecessary. | 

For the reasons above stated their Lordships will humbly, 

advise His Majesty that both these appeals should be dismissed. 
There will be no order as to costs. 
Solicitors for appellant: Watkins and Hunter. 
‘Solicitors for respondents: C larke, Rowlins & Co. 


ie SUP ee R , Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
>o PREsENT:—MR. Justice MADHAVAN Nair AND MR. 
JUSTICE STONE. 


Maddali Visweswara Rao, being 

minor by mother and guardian | 

Venkatamma .. (Plaintiff)* Appellant. 
7 l Da i 4 
Maddala Suryarao and others .. (Defendants) Respondents. 


Hindu Law-—Alienation by father—Mortgage—After-born son suing to’ 


isweswara 
Me ao set aside mortgage decree—Rights of after-born son to question alienation—. 
v. Limitation to such, a suit—Limitation Act (IX of 1908) Art. 120—Gross 
Suryarao négligence of Court guardian in not defending minor’s interests in the mort-, 


gage suit—H ow far gross negligence- made out, 
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Whether or not an after-born son can effectively join with existing 
sons to attack or resist an alienation by the father, the cause of action or 
right to defend is a cause or right that was in the members of the family 
that were alive at the time of the alienation and were not consenting to it, 
The right to attack begins to exist at the moment of the alienation and, at the 
highest, exists in all members of the family that exist while such right of 
action is intact. If that right of action is lost by those members of the family 
who had it when it arose, that is, those co-parceners who were in existence 
and not consenting at the time of the alienation, if that right of action is 
lost by them by the operation of the statute of limitation, it is lost to the 
family and does not live on in some child who becomes a co-parcener even 
during the lifetime of the co-parceners that existed when the alienation took 
place where such co-parcener’s cause of action has been barred, And by the 
parity of reasoning just as where the right of action possessed by the 
co-parceners existing at the time of the alienation, if barred is lost not only 
by them but also by any member of the family later born if they allowed the 
period of limitation to expire, so it is also lost if those persons who were in 
existence at the time of the alienation lost that cause of action by death 
before there came into existence the after-born child; for the after-born 
child, has got no right of action in himself, no individual and separate cause 
of action that springs up immediately he is born, but his right to contest, if 
any, is derived from the right that those in existence at the time of the 
alienation who were not consenting had, and that right is lost to him when it 
is lost to them, and it is lost to them when they die or when they permit the 
period of limitation to expire. 


Case-law discussed and explained. 


Where a declaration was asked for in a suit by an after-born son that a 
certain mortgage by the father was void, that the decree granted in a pre- 
vious action by the mortgagee upon the mortgage should be set aside etc.. on 
the ground that the Court guardian appointed to safeguard the interests of 
the plaintiff who was then a minor was grossly negligent in not having 
instructed his Counsel to defend the mortgage suit, 


Held, (1) that the suit to set aside the mortgage decree was barred as it 
was brought more than six years after the starting point of Art. 120, which 
was the time when the right to sue accrued; 


(2) that before a Court guardian could be charged with gross negligence 
and a decree of a Court set aside on that ground, very cogent evidence 
would be necessary to show that no reasonable man could fairly have behaved 
as the Court guardian in question behaved. But one should: assume that 
prima facie a Court guardian would be doing everything rightly and properly 
in his office until there arose some reason for making one think he was not: 
and if one felt a Court guardian abandoning a case, as in this case, he should 
assume, unless there were reasons to think the contrary, he was abandoning 
the case because he honestly thought it could not be fought with any prospect 
of success, and not assume, especially when he was an officer of the Court, 
that he was negligently sacrificing the interests of the minor. 


Appeal in forma pauperis against the decree of the Court 
of the Subordinate. Judge of Ellore, in O. S. No. 7 of 1926, 
dated the 5th day of November. 1926. 


Ch. Raghava Rao and S. Rajaraman for appellant. 
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G. Laksmanna, P. Panini Rao and V. Suryanarayana for 
respondents. 
The Judgment of the Court was delivered by 


Stone, J—This is an appeal from the decree of the 
Subordinate Judge of Ellore in O. S. No. 7 of 1926, an 
action which was in the nature of a partition action, asking 
inter alia for a declaration that a certain mortgage is void, that 
the decree granted in an action brought by the mortgagee 
upon the mortgage should be set aside, that the consequential 
auction held following upon that decree should be set aside, 
and that certain alienations made before that suit was brought 
in order to pay the moneys due under that mortgage should 
also be set aside. The decree was granted in the suit as before 
mentioned brought by the mortgagee, in which suit there was 
a minor, which minor was represented by a Court guardian, 
which Court guardian was a clerk of the Court having been 
appointed in consequence of the failure of the minor’s uncle 
adequately to represent the minor’s interests. The reason why 
it is now said the decree should be set aside is that that Court 
guardian was negligent and the ground upon which this charge 
is made is that when the case came on for trial the Counsel 
who had represented the Court guardian said he had no in- 
structions. That minor and the present plaintiff are the same. 
The ground of attack in law is that it was an alienation by the 
mortgagor for which there was no necessity, he being the 
managing member of the joint Hindu family comprising him- 
self and his son. At the time of the transaction those were 
the two members of the joint Hindu family. The son 
subsequently died without having either ratified or attacked 
the alienation and some considerable time after his death, a 
time exceeding the period of gestation, the present plaintiff 
was born into that family. _- 4 

The following questions arise: (1) can an after-born son, 
not conceived during the life-time of. his brother, which brother 
was, apart from the father, the only other co-parcener of the 
joint Hindu family, sue to set aside, as being without necessity, 
an alienation effected by the father without the consent of the 
son then living? (2) If such a person can so sue, what is the 
cause of action and when in respect of that cause of action 
does time begin to run, it-being common ground that the proper 
Article for the purpose of limitation is Art. 120? (3) Assuming 
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there is a great doubt as to the capacity of such an 
after-born son to sue, but that in the result and after full debate 
it were decided that he could sue, isa Court guardian convicted 
of gross negligence simply because he does not defend the 
action on behalf of such minor when a defendant in an action 
by a mortgagee seeking to enforce the liability? 

On the threshold it may be said that there are two cases 
and two cases only, of which only one is reported, brought to 
our attention in which the question has been considered whether 
such an after-born son has a cause of action, that is to say, in 
circumstances where there is a period exceeding the period of 
gestation between his birth and the death‘of the only other co- 
parcener (his brother) except the father. The unreported 
case is a decision in Appeal No. 179 of 1928 by a Bench of 
this High Court composed of Curgenven and Sundaram Chetty, 
JJ., in which the learned Judges say as follows: 


“Tf the gift was valid until avoided, Ramachandra Reddi (the son living. 


at the time), no doubt had an opportunity of avoiding it but upon his death 
that right must have expired and on the occurence of that event, there being 
no one in existence who could avoid the deed, it must have become valid for 
all purposes just as if it had been made ata time when no other coparcener 
existed., That being so, the plaintiff who was subsequently born would have 
no cause of action for the relief now claimed, and the proper course will be to 
dismiss his suit”. 

The reported case is Mukand Singh v. Waziruddin:1 There 
a Bench of the Lahore High Court observed: 

“ The plaintiff son M was not alive at the time of this alienation. The 
eldest son M. S., was. There being two definite gaps between the death of 4. 
S. and the birth of B. S. and the death of B, S. and the birth of M, and those 
gaps not being bridged over by the fact that the subsequently born son had 
been begotten or any reversioner, being shown to have been in existence, the 
question is whether the plaintiff can challenge the alienation merely in virtue 
of his elder brother having been in existence at the time of the alienation 
though he died in the following year. Itappears to us quite clear that he 
cannot. Allowing the usual nine months there was an interval of eight or 
nine months between the death of 4. S. andthe date on which B. S. was 
begotten; and similarly, there was an interval of eight or nine. months bet- 
ween the death of B.S. and the begetting of M. It not being shown that there 
was a reversioner in existence during these intervals, the alienations could 
not be challenged during such intervals, and therefore no subsequently born 
son could possibly do so as the alienations had become indefeasible and 
absolute”. 

The same position was apparently assumed in the course 


of the argument in Hitendra vaca ar singh v. Sukhdeb 
Prasad Jha.2 


41. A.LR..1933 Lah. 359 at 360: 149 I.C. 506. 
_ 2 (1929) LL.R. 8 Pat. 558 at 564. 
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On the other hand there are a number of decisions in 
which there is no gap, in which it has been held that where the 
son that is alive at the time of the alienation is A and during 
his life time B enters his family by birth and A attacks the 
alienation he does so not only for his own advantage but also 
for the advantage of B; and there are other cases that decide 
that although in such cases A would, being the only son alive, 
be able to ratify the alienation before the birth of B, still after 
the birth of B, A alone could not ratify the alienation but the 
consent of B also would be required. The present question is 
whether they go beyond that and decide that B in such a case 
has an individual right to challenge the alienation (i.e., a right 
that continues after A’s right is lost) although he was not born 
at the time of the alienation. It will be found that all these 
cases are cases where there was no gap between the death of A 
and the conception of B. The cases in question all of which 
will require some examination are, Amirthalinga Thevan v. 
Arumuga Ambalagaranı Bhup Kunwar v. Balbir Sahai? Tulshi 
Ram v. Babus and Chandramani Prushti v. Jambeswara Raya- 
garut which follows Tulshi Ram v. Babu.8 In order to see 
how far they really go, it becomes necessary to consider the 
statement so frequently quoted from Mayne’s Hindu Law, 9th 
Edn., p. 468, paragraph 342 and the cases which it is urged 
from the foundation of the essential paragraphs in that state- 
ment; that is to say, Bunwart Lal v. Daya Sunker Missers 
Hurodoot Narain Singh v. Beer Narain Singhs and the case 
that criticised those cases Chuttan Lal v. Kallu.t It will also 
be helpful to consider Konga Ramaswami v. Thambusami 
Maniagar8, the important decision of the Privy Council in 
Lal Bahadur v. Ambika Prasad? and the further decision in 
the same volume of the Privy Council Ranodip Singh v. 
Parmeshwar Prasad\0 which was followed in Udayamuthier v. 
Shunmugam Chettiar.11 

Before embarking upon an enquiry into those cases it is 
desirable to put on one side an argument that was strongly 





1. (1928) 28 L.W. 634. 


2. (1921) ILL.R. 44 All. 190. 3. (1911) I.L.R. 33 All. 654. 
4. (1930) 34 L.W. 598. 5. (1909) 13 C.W.N, 815. 
6. (1869) 11 W.R. 480. 7. (1910) I.L.R. 33 AIL 283. 


8. (1922) 16 L.W. 981 at 986 and 987 (F.B.). 
9. (1925) LL.R. 47 All, 795 at 797, 800: L.R. 52 I.A. 443 (P.C.). 
10. (1925) L.R. 521.A. 69: LL.R. 47 All, 165:48 M.L.J. 29 (P.C.). 
11. (1935) 41 L.W. 610: A.LR. 1935 Mad. 431. 
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“pressed in. reply by Mr. Raghava Rao. It was said by him that 
an alienation by the manager of a joint Hindu family while the 
son was living was not merely a voidable transaction but a 


transaction which was wholly null and void. That point is dealt _ 


with in Mulla at page 273 in very unambiguous terms as 
follows: _ l 

“ An alienation by the manager of a joint family made without legal 
necessity is not void, but voidable at the option of the other coparceners. 
They may affirm it or they may repudiate it”. 

It will be observed that this was impliedly assumed as 
correct in the above cited case in Mukand Singh v. Waziruddin1 
and in the unreported Madras case above referred to and in 
Hitendra Narayan Singh v. Sukhdeb Prasad Jha.2 It is said 
that this statement is wrong because of the decision of a Bench 
of this High Court reported in Kandasami Asari v. Somaskanda 
Ela Nidhi Lid.s The relevant part of the headnote reads as 
follows: 

“ An alienation by a manager without justifiable necessity is void as 
regards the shares of the other members of the family and where such neces- 
sity exists it is valid in its entirety”. 

In Subba Goundan v. Krishnamachari+ another Bench of 
this High Court held as follows: 


“ The alienation by the father to the extent of his share will be good. In 
the case of sales by a father or managing member of the joint family for 
alleged necessity, we think the sale will be good: till avoided, as itis open to 
the other coparceners to affirm the transaction. The position of such a 
purchaser cannot be worse than that of a purchaser from a widow without 
legal necessity, in whose case it has been held that the sale is good till repu- 
diated by the reversioners. We respectfully dissent from the view taken by 
Krishnaswami Aiyar, J., in Kandasami Asari v. Somaskanda Ela Nidhi Lid’ 
that a sale without necessity is incapable of ratification by the other 
coparceners”. 


On the other hand in Amirthalinga Thevan v. Arumuga 
Ambalagaran5 it was decided by another Bench of this High 
Court that such a sale is ‘a void transaction so far as the shares 
of the minor coparceners are concerned. But in that case at 
p- 637 the learned Judge who was delivering the judgment 
observes, criticising Odgers, J., in Alagar Aiyangar v. Srini- 
vasa Atyangar’: 





1, A.LR. 1933 Lah. 359: 149 LC. 506. 
A 2. (1929). 1.L.R. 8 Pat. 558 at 564. 
3. " (1910) I.L.R. 35 Mad. 177:.20 M.L.J. 371. 
4. (1921) I.L.R. 45 Mad. 449 at 465, 466: 42 M.L.J. 372. 


5. (1928) 28 L.W, 634, ; 7. (1925)-50 M.L.J. 406. 
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“ I respectfully think that the dictum in Subba Goundan v. Krishnama- 
chari? has not the meaning attributed to it by Odgers, J. I think what the 
learned Judges in that case meant to say is that if the other co-parceners do 
not seek to set aside the transaction it may be practically treated as ggod”. 


We do not understand how a void transaction may be 
either practically treated as good or treated as practically good. 
He proceeds: 


“Tf the manager in effecting the. sale acted within his powers the sale 
will be good apart from the assent or dissent of the other coparceners whose 
interests also he purports to convey. Otherwise it cannot per se be binding 
on the other coparceners. But even a sale made by the father or manager 
without necessity may be assented to by the other coparceners and if they do 


so it will bind their interests also”. R : 
We find it very difficult to see how a wholly void trans- 


action could be ratified and of those views we prefer 
the view expressed in Subba Goundan v. Krishnamachari.1 
The fact that the Privy Council have in certain cases, for 
example Sahu Ram Chandra v. Bhup Singh® and Lachhman 
Prasad v. Sarnam Singh’ used words which suggest that such 
a transaction is void does not assist us. Their Lordships were 
not deciding the question whether such a transaction is void 
ab initio and so incapable of ratification or merely voidable. 
Further those cases were Allahabad decisions and there is a 
difference between Allahabad and Madras as regards the 
alienation by a.manager of a joint Hindu family. Bearing in 
mind the fact that it isa commonplace that a transaction of 
this nature can be perfected by the subsequent consent of the 
sons arid that it can be repudiated and set aside by the 
subsequent action of the sons and that such repudiation goes 
back to the date of the original alienation, we think that it is 
preferable to regard such an alienation as perfect unless and 
until set aside, and one that accordingly becomes unchallengable 
when the power to sue to set aside is lost. Terms such as 
voidable and void, valid or invalid may each be a little mis- 
leading. | 

Concerning the citation from Mayne’s Hindu Law which 
we find relied upon in Tulshi Ram v. Babut, Bhup Kunwar v. 
Balbir Sahaib, Amirthalinga Thevan v. Arumuga Ambalagarans 
and Chandramani Prushti v. Jambeswara Rayagarut. It is 

. 1. (1921) LL.R. 45 Mad. 449: 42 M.L.J. 372. 
2. (1917) L.R. 44 I.A. 126: LL.R. 39 All. 437: 33 M.L.J. 14 (P.C.). 
3. (1917) LL.R. 39 All.’ 500. ` 4, (1911) LLR. 33 All. 654. 


5. n LL.R. 44 All. 190. 6; (1928) 28 L.W. a 
7. (1930) 34L.W. 598. 
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perhaps desirable, instead of endeavouring to construe the 
words used in that text book, to go direct to the cases on which 
those words are founded. One should not, we think, treat a 
text book, however eminent, like a sacred text and endeavour 
to ascertain what the law is by regarding the true construction 
of what the text writer says. The words in question will be 
found in the 9th edition at page 468, paragraph 342, beginning 
with the words: «“ Therefore, a son cannot object to aliena- 


tions validly (it was debated what does “ validly ” here mean). 


made by his father before he was born or begotten, because 
he could only by birth obtain an interest in property which 
was then existing in his ancestor”. (For this proposition 
Chittan Lal v. Kallul and Bholanath Khettryv. Kartick Kissen 
Das Khettry® are relied upon). Hence, if at the time of the 
alienation there had-been no one in existence whose assent was 
necessary, or if those who were then in existence had consented, 


he could not afterwards object on the ground that there was. 
no necessity for-the transaction. (No difficulty arises as to. 


this). Where, however, the father had contracted to sell 
family land, of which he was not in possession, as soon as he 
obtained possession, and after the contract, but before posses- 
sion, a son was born, it was held that a decree for specific 
performance was not binding on the son, who had not been 
made a party to the suit. The Court held that the same 
decision would have been proper in the case of a son born 
after contract for sale, but before actual transfer. (Again no 
difficulty arises as to this). On the other hand, if the aliena- 
tion was made by a father without necessity, and without the 
consent of sons then living, it would not only be invalid against 
them, but also against any son born before they had ratified 
the transaction: and no consent given by them after his birth 
would render it binding upon him. (What is relied on for 
that is Hurodoot Narain Singh v. Beer Narain Singh’ and 
Tulsi Ram v. Babut). The reason of the thing is not of 
course that the unborn son has any right in the family property 
at the time of the alienation, but that on his birth he acquires 
a share in the family property as it then stands. (The question 
here raised is as to-the meaning of the expression ‘as it then 
stands’). If a previous alienation of any portion of the family 





1. (1910) LL.R: 33 Al. 283. "2, (1907) LL.R. 34 Cal, 372. 
3, (1869) 11 W.R. 480, °°” 4. (1911) LL.R. 33 All. 654. 
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property was validated by consent or failure to set it aside in 
time on the part of the other members of the family then in 
existence, the property in which he acquires a share at birth is 
diminished to the extent of the portion thus alienated. If the 
alienation was invalid, he acquires a share in the whole property 
including the portion purported to be alienated—not because 
the alienation was an invasion of his rights, for he had none; 
but because it was bad in itself and did not diminish the 
corpus of the joint family property. (For that Lachmi Narain 
Prasad v, Kishan Kishore Chandi is relied upon). In Lachmz 
Narain Prasad v. Kishan Kishore Chand it will be found that 
what was decided was this: that where 4, alienates at a time 
when he had a minor son B, which minor son attained majority 
in 1895 so that his right to challenge was lost under the Limita- 
tion Act of 1898 and then after 1898 B had other sons born to 
him: those minors have no right of action because the right 
of the son B to sue was barred in 1898, so that the property 
ceased to be joint family property and the subsequently born 
grandsons were not in a position to dispute the sale. -This 
case therefore decides that if there is an alienation, and if the 
person living at the time of the alienation loses the right, 
which he undoubtedly has to challenge that alienation, by 
effluxion of time, the result will be as though the alienation 
were good because it cannot, be challenged, the right to 
challenge having been lost under the Limitation Act. Therefore 
the family is divested of the property completely and therefore 
the members of the family coming later on the scene after the 
family property is thus lost cannot challenge that alienation. 


As to Mayne’s earlier statement that the alienation, if 
without necessity and without consent, would not only be 
invalid against sons born at the time but also against any son 
born before stich sons had ratified, it is necessary to consider 
Hurodoot Narain Singh v. Beer Narain Singh®, Bunwari Lal 
v. Daya Sunker Missers, and Chuttan Lal v. Kallus and 
Hurodoot Narain Singh v. Beer Narain Singh2, decides this: 
that a Hindu father has no power to settle ancestral property by 
conveyance in his life time or by a will to take effect after his, 
death, without the consent of all his sons living at the time. If 

1. (1915) I.L.R. 38 All. 126. mS 
2. (1869) 11 W.R, 480. 3. (1909) 13 C.W.N: 815. . 
4, (1910) LL.R. 33 All,283. ` 
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such sons living at the time will not consent they cannot consent 
after another son is born so as as to bind the latter. That is 
to say, even regarding the position of a settlement as similar to 
an alienation, this is merely an authority for the last two lines 
in the passage quoted, viz, “and no consent given by them 
after his birth would render it binding upon him ”. The reason 
for this we think is as follows: (it is not necessary for us 
to decide anything as regards this): When the sons consent 
they perfect the alienation and finally divest the family of 
the property: that is to say, the final and effective divesting of 
the family of the property takes places on the giving of the 
consent—Assuming the. family has not been already divested 
as a consequence of the right to sue possessed by the co- 
parceners existing at the time of the alienation having been 
lost. Until the family has been divested it has got a right to 
attack the alienation and as against the family the alienation is 
not complete. This view proceeds on the assumption that the 
alienation can be perfected by the consent of all the members 
of the family living not merely at the time of the alienation by 
the father but at the time of the completion of that alienation 
by the assent of the sons. Therefore the assent of the sons 
living at the time of the father’s alienation it might be urged 
does not bind a son not assenting and living at the time when 
the other sons give their consent. In Bunwari Lal v. Daya 
Sunker Misser! the following obiter dictum is to be found: 

“Tt is well-settled that any co-parcener who was born at the time of the 
completion of the alienation (two cases are cited) would be entitled to sue to 
set aside the invalid alienation, and such alienation, if invalid because made 
without the consent of all the co-parceners then in existence, can be set aside 


even at the instance of another co-parcener who was born subsequent to the 
alienation”. 


For that latter proposition the case relied upon is the case 
before mentioned, viz., Hurodoot Narain Singh v. Beer Narain 
Singh?. In Chuttan Lal v. Kallus it was held that a member 
of a joint Hindu family who was born after the alienation of 
the family property by another member of that family cannot 
question the validity of that alienation, and the following 
observations are passed upon Hurodoot Narain Singh v. 
Beer Narain Singh? and Bunwari Lal v. Daya Sunker Misseri: 

“The learned Vakil for the appellant in support of the contention that 
the plaintiff is entitled to maintain the suit, relies upon a passage in the 


1. (1909) 13 C.W.N. 815 at 822, 2. (1869) 11 W.R, 480. 
3. (1910) I.L.R. 33 All. 283. 
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Mitakshara. . . . . . He further relies upon a decision of the Calcutta 
High Court in Hurodoot Narain Singh v. Beer Narain Singh!. That case in 
cur opinion has no bearing upon the question before us. There it was held 
that a Hindu father had no power to settle ancestral property by conveyance 
in his life time or by a will to take effect after his death without the consent 
of all his sons living at the time; and where such a settlement was not 
assented to by the sons living at the time and another son was aflerwards 
born, no subsequent assent of the former would be binding on the latter. . 
5 . . The learned Vakil also relies upon a dictum of the learned Judges 
who decided the case in Bunwari Lal v. Daya Shunker Misser®?. The dictum 
is to the effect that an alienation, if invalid, because made without the consent 
of ali the co-parceners then in existence, can be set aside even at the instance 
of another co-parcener who was born subsequent to the alienation. The 
authority cited for this view is the case of Hurodoot Narain Singh v. Beer 
Narain Singh? to which we have referred. That case, as we have pointed out 
above, did not decide the question whether an alienation validly made at 
a time when a co-parcener was not in existence could be questioned by such 
a co-parcener. It seems to us to be clear that a plaintiff can question the 
validity of an alienation of such property only in which he had an interest at 
the date of the alienation. If his interest came into existence subsequently 
to the alienation, he cannot question the validity thereof”. i 


(As to this see Udayamuthier v. Shanmugam Cheitiar3 
where the same conclusion was arrived at). Then the learned 
Judges cite Mayne: 

“A son cannot object to alienations validly made by his father before 
he was born or begotten, because he could only by birth obtain an interest in 
propérty which was then existing in his ancestor”. 

They then proceed : 


“ Hence, if at the time of the alienation there had been no one in existence 
whose assent was necessary, or if those who were then in existence had 


` consented, he could not afterwards object on the ground that there was no 


necessity for the transaction”, 

Again there is very little difficulty in following that. The 
question arises what was the position where there was an 
after-born son and at the time of ‘the alienation the alienor 
was not by himself but had sons living who neither consented 
nor repudiated and then died. 

It is now necessary to turn to the series commencing with 
Tulshi Ram v. Babut. That decides that where an alienation of 
ancestral property is invalid as having been made without 
legal necessity by one member of the co-parcenary without the 
consent of the rest, it is open to co-parceners to object to such 
alienation notwithstanding that they were born subsequently 
thereto. This distinguishes Chuttan Lal v. Kallu’. It is a case 





1. (1869) 11 W.R. 480. 2, (1909) 13 C.W.N. 815 at 822. 
3.. (1935) 41 L.W. 610: A.LR. 1935 Mad, 431. 
4, (1911) LL.R. 33 All. 654. 5. (1910). LL.R: 33 All. 283. 
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where there was no gap between the birth of the.subsequently 
born son and the death of the co-parcener. It is founded upon 
the quotation from Mayne. The facts were that a mortgage 
was made in 1891-by A. A had two sons B and C. B left 
two sons D and E. The suit was instituted by the mortgagee 
against C, D and E. D and E were not born at the time of 
the mortgage and it was argued that they could not as defend- 
ants question the validity of the mortgage even though a 
co-defendant C was in existence at the time of the mortgage. 
Chandramani Prushti v. Jambeswara Rayagarul, decides that 
in an action of the mortgagee to enforce a mortgage an 
afterborn son can challenge the mortgage made by his father 
(also a party) if there be other co-parceners not assenting at 
the time of the alienation. The decision follows Tulshi Ram 
v. Babu? which is treated as sufficient authority and there are 
no further reasons given for adopting the view that he can. 
That again was a case where the plaintiff was the mortgagee 
and there was also in that case no gap and the defendants in 
that case included a son in existence at the time of the aliena- 
tion as well as the second defendant who was not in existence 
at the time of the alienation. But there is this difference bet- 
ween the two cases, thatin Chandramani Prushti v. Jambeswara 
Rayagarui the son who was in existence at the time of the aliena- 
tion was barred by res judicata from litigating the question 
of the validity of the mortgage. In Bhup Kunwar v. Balbir 
Sahai3 again there was no gap. In that case A mortgaged 
joint family property at a time when he had a son B living. 
Almost immediately after the alienation, B by-his guardian 
filed a suit to declare the mortgage not binding. While that 
suit was pending C, another son, was born. B died and the 
suit he brought was dismissed. Then the mortgagee sued C 
and A’s widow and it was held that C could defend the suit 
on the same pleas as had been urged by Bin B’s suit. This 
decision in my opinion involves necessarily the view that there 
is a distinct cause of action in B and in C, for otherwise the 
litigation of that cause of action by B, for B was the plaintiff, 
would preclude thereafter C from litigating the same point in 
the role of defendant. And we tinderstood Mr. Raghava Rao 
not to seriously challenge that view and he did not rely on 





1. (1930) 34 L.W. 598. 
2, (1911) LL.R. 33 All. 654. 3. (1921) LL.R. 44 All. 190. 
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Bhup Kunwar v. Balbir Sahai to its full extent but only that 
part of it that suggested, apart from the question of res 
judicata, that the second son though afterborn could raise the 
defence in the mortgagee’s suit. The case proceeds, as is 
apparent from pages 194 and 195, on the view that if there is 
a son in existence the father’s power to alienate is imperfect 
and consequently the family has a right either to set aside the 
alienation or to defend the suit brought by the mortgagee and 
that right can be wielded while that cause of action exists 
either by a son born at the time ora son born subsequent to the 
transaction. In our present case, conceding that view for the 
sake of argument, it would be necessary to go further and 
show that various members of the family have got separate and 
distinct causes of action because here all the members of the 
family who could have challenged the alienation at the time 
are dead and with their death their right of action, and the 
cause of action itself disappears. See Lachmi Narain 
Prasad v. Kishan Kishore Chand2, Konga Ramaswami v. 
Thambusami Maniagar8, Lachmi Narain Prasad v. 
Kishan Kishore Chand2, Ranodip Singh v. Parmeshwar 
Prasad4, and Udayamuthier v. Shanmugam Chettiar’. 
After a period of time during which the father is the 
sole co-parcener a son comes on the scene. Unless with his 


- birth there springs into existence a new cause of action it is 


difficult to see how he can challenge the alienation in respect of 
which all the other co-parceners had lost their cause of action 
by death. In Amirthalinga Thevan v. Arumuga Ambalagarané 
the same quotation from Mayne is relied upon and no 
further authority is quoted. That case again is a case 
where the plaintiff was the mortgagee and the defendants 
included a coparcener at the time of the transaction, and so this 
case could have been decided, as it was, on the principle that 
the successful defendant, the coparcener living at the time of 
the alienation, defended not only in his own interest but in the 
interests of the family and therefore all benefited who. were 
members of the family at the time of the successful defence. 
There again there was no gap, and had there been, the Court 
would presumably have considered not merely the question of 





i, (1921) LL.R. 44 All. 190. (1915). z L.R. 38 All. 126. 
3. (192 Pn 981 at dbo, 987 (F.B.). 
4. CMAN PR. Sla: 69: R. 47 All. 165: 48 M.L.J. 29 (P.C.). 
5. (19 ee 41 LW. 610: ALR. 1935 Mad. 431. 
-(1928) 28 L.W. 634 at 640, 641 
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whether the action died with the death of an existing copar- 
cener but whether a new cause of action sprang up with the 
birth of an after-born coparcener. In Konga Ramaswami v. 
Thambusami Maniagarl it is indicated by a Full Bench of this 
High Court that an after-born son would not have an indepen- 
dent cause of action to set aside an alienation which had taken 
effect before he was born and acquired a status in the copar- 
cenary. The same was decided bya Bench of the Allahabad 
High Court in Lachmi Narain Prasad v. Kishan Kishore 
Chand.2 And finally and, so far as we are concernad, conclu- 
sively it was decided by the Privy Council in Ranodip Singh v. 
Parmeshwar Prasad3 that where there was a Hindu father 
with three sons at the time of the alienation which was in 
1893, and there was born to hima fourth son in 1900, and a 
suit was brought to recover possession of the alienated property 
in 1920, and the right of action of the three sons living at the 
time of the alienation was barred because they had waited 
until beyond the three years after they attained majority, the 
right of action of the fourth son who had brought the action 
within the three years was barred also, the reason being that 
he had no separate cause of action, the cause of action was that 
of his elder brothers (as being the co-parceners in existence at 
the time of the alienation) and that cause of action was barr- 
ed. So obviously, had he had a separate cause of action it 
would not have been barred. Their Lordships of the Privy 
Council observe at p. 169: 

““To the contention that by the cited sections (namely, 6, 7, and 8 of the 
Limitation Act) the period of limitation is extended for three years from the 
cessation of the fourth plaintiff’s minority the answer is that by their express 
terms this extended period can only be claimed by a person entitled to insti- 
tute the suit at the time from which the period of limitation is to be reckon- 
ed. The fourth plaintiff does not come within this description, for at that 
time he was not in existence”. 

It was faintly argued that but for Ss. 6, 7 and 8 this 
suggests that the after-born son has in himself a separate cause 
of action i.¢., the restriction imposed is only a restriction for 
the purposes of the Limitation Act. But their Lordships state 
in quite unambiguous language at p. 169 that the plaintiff’s 
subsequent birth did not create a fresh cause of action. It 
follows directly that the only cause of action is one which arose 


1. (1922) 16 L.W. 981 at 986, 987 (F.B.). 2. (1915) LL.R. 38 All. 126. 
3. (1924) L.R. 52 I.A. 69: LL.R. 47 All. 165: 48 M.L.J. 29 (P.C.). 
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at the time of the alienation. It is, at the highest, restricted to 
those who are in, or come into (as to this I express no opinion). 
existence while that cause of action is subsisting îe., while 
someone exists who can sue. lf that class fails by death it is 
at an end and it would require a fresh cause of action to spring 
into existence by a later birth of, after a gap, a later born son 
who could. sue. This is also important when considering the 
question of what isthe starting point of limitation in this 
present case. Ranodip Singh v. Parmeshwar Prasad1 was’ 
followed in Udayamuthier v. Shunmugam Cheitiar.2 


In Bholanath Khettry v. Kartick Kissen Das Khettry3 it 
was decided that a member of a joint family can contest the 
validity of the alienation by his father or grand father only 
of such an interest in the ancestral property as existed at his 
birth and vested in him by his birth, and that where there is a 
complete transfer of property by mortgage by the father or 
grand father prior to the birth of such member, the only inte- 
rest that may vest on birth is the equity of redemption. This 
was a case where it was assumed that the alienation was for 
an immoral purpose. Again Mayne is relied upon. The aliena- 
tions were by the grand father who had at that time a son, 
which son joined inthem. It therefore perhaps does not carry 
the matter very much farther because it is in the class of cases 
where the alienation is by the whole of the co-parceners exist- 
ing at the time. In Lal Bahadur v. Ambika Prasad* however 
at p. 797 Lord Blanesburgh delivering the Judgment of the 
Privy Council: stated that where 4, a father, having two sons 
living in 1895, alienates property, both his sons being then 
minors, and one of those sons whom I will call B grows up and 
in course of time has two sons, those two sons will have no 
right to challenge the grand father’s alienation in 1895, His 
Lordship’s observations are as follows: 


“ Ram Din, one of these joint managers, had two sons, Awadh Behari 
and Jantri Prasad. In 1895 Awadh Behari was about 13 years old, Jantri 
Prasad about 3. The respondents, plaintiffs in the suit,.are sons of Awadh 
Behari. In 1895 they were still unborn. This, as will later appear, is one of 
the most important facts in the case. It follows from it that these two mort- 
gage deeds have always been binding on the respondents. The only joint 





Sr te 


1. L.R. 52 LA. 69: LL.R. 47 All. 165: 48 M.L.J. 29 (P.C.). 
2. (1935) 41 L.W. 610: A.T.R. 1935 Mad. 431. 
3. (1907) LL.R. 34 Cal, 372. 
å. (1925) L.R. 52 LA. 443: LL.R. 47 All. 795 (P.C.). . 
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family estate to an interest in which they succeeded: was an estate which to 
the extent of these two mortgages had already been alienated”. 

Our conclusion from the above is as follows: that whether 
or not an after-born son can effectively join with existing sons 
to attack or resist an alienation the cause of action or the right 
to defend is a cause or right that was in those members of the 
family that were alive at the time of the alienation and were 
not consenting. The right to attack begins to exist at the 
moment of the alienation and at the highest (we do not decide 
whether it extends so high) exists in all members of the 
family that exist while such right of action is intact. If that 
right of action is lost by those members of the family who had 
it when it arose, i.e., those co-parceners who were in existence 
and not consenting at the time of the alienation, if that right 
of action is lost by them by the operation of the statute of 
limitation, it is lost to the family and does not live on in 
some child who becomes a co-parcener even during the life time 
of the co-parceners that existed when the alienation took place 
where such co-parcener’s cause of action has been barred. 
And by parity of reasoning just as where the right of action 
possessed by the co-parceners existing at the time of the 
alienation, if barred, is lost, not only by them but also by any 
member of the family later born if they allowed the period of 
limitation to expire, so itis also lostif those persons who 
were in existence at the time of the alienation lost that cause 
of action by death before there came into existence the after- 
born child; for the afterborn child has got no right of action 
in himself, no individual and separate cause of action that 
springs up immediately he is born, but his right to contest, if 
any, is derived from the right that those in existence at the 
time of the alienation who were not consenting had, and that 
right is lost to him when it is lost to them, and it is lost to 
them when they die or when they permit the period of limita- 
tion to expire. 


And now remains the question as to limitation: It was 
argued by Mr. Raghava Rao, who admits that Art. 120 is 
the proper Article to apply here, that the starting point is not 
the date of alienation but the date when the action was laun- 
ched by the ‘mortgagee seeking to enforce the mortgage. It 
will be remembered that in this case two separate causes of 
action at least are being pursued. The one is to set aside a 
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decree which in effect declares that the mortgage is valid and 
the other is to set aside the mortgage, and the former is 
merely a step towards the latter and is an idle step unless the 
latter point on being reached is successfully achieved. Now 
it may be, that the starting point of the cause of action which 
seeks to set aside the decree on the ground of gross negligence 
was either (1) the date of the bringing of that suit or (2) the 
date on which occurred the act of gross negligence on the part 
of the guardian or (3) the date of the decree in that suit. I 
do not pursue these various alternatives because that is not the 
point that has to be determined. Assuming that the action is in 
time so far as that cause of action is concerned, the question 
remains, is the action in time so far as the former cause of 
action is concerned, vig., that part of the claim that seeks to set 
aside the mortgage? 

Divested of all the complexities due to the previous suit 
this action simply becomes an action by a co-parcener to set 
aside the alienation of another co-parcener on the ground that 
it was made without necessity and I should have thought that 
it was beyond argument that that cause of action arose at the 
time of the alienation. If that be the time, then admittedly 
this action was brought more than six years after the starting 
point of Art. 120, which is that time when the right to sue 
accrues. And therefore on this ground also, even though the 
answer to the first point is wrong, this action would fail as 
being time-barred so far as that part of it is concerned which 
seeks to set aside this alienation. So far that part of it is 
concerned which seeks to set aside the decree, other considera- 
tions might apply. 

It is said that this is not the right way to regard the 
matter for, assuming the right to sue to set aside the alienation 
is now lost, and was lost at the time of the institution of this 
suit, it was not lost at the time of the institution of the mort- 
gagee’s action; that, therefore, if that action is restored by the 
setting aside of that decree, the minor will be relegated to the 
position he then was in. Then he had not lost his right of 
action and accordingly the alienation had not been perfected 
even assuming Appeal No. 179 of 1928, Mukand Singh v. 
Waziruddini and Lachhmi Narain Prasad v. Kishan Kishore 
Chand? were right when they said, once the cause of action to. 





1. ALR. 1933 Lah, 359. 2. (1915) I-L.R. 38 All. 126, 
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set aside the alienation is lost, the alienation is perfected. It is 
accordingly urged that although that part of the cause of action 
which seeks to set aside the alienation is barred (and accor- 
dingly the alienation is now perfected), the part of the cause 
of action which seeks to set aside the decree is not barred; if 

“set aside, the minor may defend on any grounds open to him at 
the time that action was launched and he might accordingly 
win that action (assuming the first point above considered was 
decided in the plaintiff’s favour instead of against him). Thus 
we should have this action deciding that the right to sue being 
barred the alienation is perfected and yet we should send the 
minor off to defend a suit which if he won it would decide 
that the alienation must be set on one side. The logic, I con- 
fess, appears good; the result unsatisfactory. To avoid sucha 
result I think it must be that, whatever may be the position 
where the minor restricts himself to defence, where he adopts 
the role also of attacker he must fail if the attack fails; h 
cannot lose in the role of attacker and win in the role of 
defender at the same time. Otherwise the Court stultifies itself 
by deciding that the alienation is perfected while asking 
another Court to consider whether this now perfected alienation 
should not now be set aside on the ground that it once was 
voidable. l ; , 


This difficulty, of course, only arises on the assumption 
that the conclusion arrived at on the first point is wrong. If 
the decision on the first point is right, this minor can neither 
successfully attack nor defend. 


But in my opinion the cause of action (to set aside the 
decree) fails for another reason. It was necessary for the 
Plaintiff to maintain that in that case the guardian that was 
representing the minor’s interests was so grossly negligent that 
it is necessary in the interests of justice to set aside the decree 
that was made in that case. The reason why it is said that 
guardian, who was a court-guardian, riot a relative but a clerk 
‘of the Court, should be held to have behaved in this grossly 
negligent way is, that counsel for him reported no instructions; 
in other words he did not fight the case. In my opinion belor: 
a Court guardian can-be charged with gross ‘negligence and a 
decree of a Court set aside on that’ grourid, very cogent 
evidence is necessary to show that no reasonable man could 
fairly have behaved as the Court guardian in question behaved. 

48 


Visweswara 
UV. 
Rao 
Suryarao. 


Stone, J. 


‘Visweswara 
U. 
Rao 
-Suryarao. 


a 


- Stone, J. 


P.C. 


peera 


Venkata- 
rama Rao 


2. 
Appa Rao 
Bahadur. 


378 THE MADRAS. LAW JOURNAL REPORTS. [ voL. 


There the Court guardian behaved wisely if the law was as a 
Bench of this High Court has since considered it to be, as a 
Bench of the Lahore High Court has since held it to be or as I 
have now regarded it as being. It may be, of course, that we 
are all wrong. But there is no decision to the contrary, where 
as here, there is a gap. There are two decisions of the Privy 
Council to the effect that an after born son has no independant 
cause of action and it seems to me that where the law is such 
that so many judges can take such a view it would be unrea- 
sonable to find a layman guilty of gross negligence because he 
arrived at the same conclusion. Mr. Raghava Rao has urged 
that there is no evidence that he arrived at such a conclusion. 
But we think one must assume that prima facie a Court 
guardian is doing every thing rightly and properly in his office 
until there is some ground for making one think he is not; and 
if one sees a court guardian abandoning a case one should 
assume, unless there are reasons to think the contrary, he is 
abandoning the case because he honestly thinks it cannot be 
fought with any prospect of success, and not assume, especially 
when he is not a relative but an officer of Court in the double 
sense he is not only the guardian but on the staff of the court 
that he is negligently sacrificing the interests of a minor. On 
this ground also in my opinion the appeal fails and. must be 
dismissed with costs (one set). The plaintiff will pay the 
court-fee due to Government. 


K.C. Appeal dismissed. 
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The suit property was sold to the defendant’s father by the father of the 
plaintiff acting as his guardian. The substantial property comprised in the 
deed of sale was situated in the Kistna District and the deed was originally 
prepared as a conveyance of that property only. But subsequently before 
registration one yard of land situated in the Godavari District was included 
in the deed and registration was effected in the latter place. It appeared that 
no value was placed upon the item newly added and that the purchaser 
neither lived in that village nor had any use for that item. 1t was also doubt- 
ful whether that parcel, though forming part of a plot ostensibly purchased 
in the name of the vendor, really belonged to him or whether -it was in fact 
identifiable. It was admitted that the purchaser never made any attempt to 
také possession of it in any shape or form and that no account was taken of 
it when his estate was partitioned among his sons. The.plot itself was shortly 
after enclosed and built upon by the owner of the immediately adjacent 
property with whom the vendor was living and for whom it was alleged he 
was only a benamidar. The plaintiff having sued to set aside the sale, 

Held, that the so-called sale of the one yard of land in the Godavari 
district was a mere device to evade the Registration law, that there was no 
effective registration of the conveyance, and the plaintiff was consequently 
entitled to succeed. 

Harendra Lal Roy Chowdhuri v. Hari Dasi Debi (1914) L.R. 41 I.A. 110: 
LL.R. 41 C. 972: 27M.L. J. 80 (P.C.) Biswanath Prashad v. Chundra 
Narayan Chowdhuri, (1921) 481. A. 127: I. L. R. 48 Cal. 509: 40 M. L. J. 489 
(P.C.) and Collector of Gorakhpur v. Ram Sundar Mal, (1934) L.R. 61 
LA. 286: 1L.R. 56 All. 468: 67 M.L.J. 274 (P.C.) referred to. 

Held further, that in the absence of evidence that the plaintiff had the 
benefit of the purchase money he could not be made liable to refund the 
amount before getting possession of the property. 

_ Decision of the Madras High Court in Sri Raja Sobhanadri Appa Rao 
Bahadur v. Raja Mugantt Venkatarama Rao, (1930) LL.R. 54 Mad. 352: 60 
M.L.J. 701, reversed. ` 

P.C. Appeal No. 110 of 1932 from a Judgment and decree of 
the High Court at Madras (Wallace and Bardswell, JJ.) dated the 
20th August, 1930 which reversed a decree dated 20th September, 
1924 passed by the Additional Subordinate Judge of Bezwada. 
The judgment of the High Court is Reported in 60 M.L.J. 701. 


De Gruyther K.C. and Godfrey for appellant.—The sale deed 
is void as having been effected in fraud of registration law in 
India; Relies on Harendra Lal Roy v. Chowdhuri Hari Dasi Debit 
Biswanath Prashad v. Chandra Narayan Chowdhuri® and Collector 
‘of Gorakhpur v. Ram Sundar Mal8, The effect of these decisions 
of the Board is that if there is no real intention to pass the title 
in the property registered or in a small portion of it, then there is 
a fraud on the registration, and it is bad. Upon the recitals in the 
deed you cannot fix definitety what was to be sold; there never 
was any intention to sell this one yard of land, nor did the pur- 
chaser really intend to buy it. It was not brought “for any 





1, (1914) L.R. 41 LA. 110: LL-R. 41 C. 972: 27 M.L.J. 80 (P.C.). 
2. (1921) 48 L.A. 127: LL.R, 48 Cal. 509: 40 M.L.J. 489 (P.C). 
3. “ (1934) 61 I:A. 286: LL.R. 56 All, 468:-67 M.L.J. 274 (P.C. 
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effective purpose of enjoyment’ or use” in the words of Lord 
Blanesburgh in Collector of Gorakhpur v. Ram Sundar Mall. No 
possession of the yard of land was ever taken at any time. No 
value was placed upon it. It really did not form part of the con- 
sideration because it was inserted independently of the original 
transaction. The word “fictitious” used in Harendra Lal Roy v. 
Hari Dasi Debi2 is not confined to non-existing properties. “Some 
portion of the property” in S. 28 of the Act does not mean a sub- 
stantial portion, but a portion however small; Hari Ram v. Sheo- 
dial Ram8, The High Court did not have the benefit of Collector 
of Gorakhpur v. Ram Sundar Mali, 

Dunne K.C. for first respondent—The High Court rightly 


held that the deed. was a real conveyance of this one yard 


of land. It is a real transaction in regard to the substantial 
portion of the landand also in regard to that portion which 
may or may not have been capable of enjoyment. If Collector 
of Gorakhpur v. Ram Sundar Mall is to be read literally, 
the words that are there used create a very great difficulty 
in regard to the question of a deed of this kind. The docu- 
ment must be registered in the district in which the land to 
which it “relates” is situated. This yard of land is situated in the 
registration district. There are plenty of effective purposes for 
which this yard can be enjoyed. ButIagree I do not think the 
parties to the transaction ever had an idea of an effective purpose. 
Tf you so limit this yard of land as not to be a square yard, then it 
gets rid of any useful purpose. The deed was not a fraud upon 
the Registration Act because this yard of land is existing land; it 
is not non-existent; Refers to Harendra Lal Roy v. Hari Dasi 


Debit, Collector of Gorakhpur v. Ram Sundar Mall conflicts with 
Harendra Lal Roy Chowdhuri v, Hari Dasi Debi? in saying that 


“fictitious” in Harendra Lal Roy Chowdhurit v. Hari Dasi Debi? is 
not confined to non-existing properties. This yard of land was 
included in the deed by both the parties deliberately and inten- 
tionally for the purpose of the deed being registered in that district. 
The facts of this case are distinguishable from the facts in Col- 
lector of Gorakhpur v. Ram Sundar Mall where the property in 
dispute was a share in a smaller plot inside a larger plot. The 
facts of this case are distinguishable from the facts. in Biswanath 
Prashad v. Chandra Narayan Chowdhuri& where the vendor never 
did acquire the parcel of land. This land was within S. 28, and it 
was a deed “relating” to that piece of land. 





< 1, (1934) 61 LA. 286: LL.R, 56 All. 468: 67 M.L.J. 274 (P.C). 
2, (1914) 41 LA. 110: LL.R. 41 Cal. 972: 27 M.L.J. 80 (P.C.). 
3. (1888) 16 LA. 12: LL.R. 11 A. 136 (P.C). 
4. (1921) 481,A. 127: LL.R. 48 Cal. 509: 40 M.L.J. 489 (P.C.). 
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P V. Subba Row followed for first respondent. It can be 
gathered from the recitals that this was for the beneft of the 
minor. 

De Gruyther K. C. was not called upon to reply. 

Their Lordships’ judgment was delivered by 

Sir GEORGE LOWNDES.— The issue between the parties to 
this appeal is as to the validity of a conveyance, made to the 
father of the first and second respondents, of a quarter share 
in the village of Somavaram in the Kistna district of which 
the appellant seeks to recover possession with mesne profits. 
The property in dispute had been the subject of a gift (the 
validity of which is not disputed) in July, 1900, by the late 
Maharaja of Venkatagiri, to the appellant who was then a 
minor. It was sold by the appellant’s father, purporting to 
act as his guardian, to the father of the respondents on the 
14th October, 1910, and upon a partition after his death came 


to the first respondent, who alone appears before the Board to ` 


contest the appellant’s claim. It is common ground between 
the parties that if the conveyance was effective the appellant’s 
suit must fail; for if it were necessary for him to ask that the 
conveyance should be set aside as not binding on him, his suit 
was out of time; if, on the other hand, it could be regarded as 
a nullity, there would be no bar of limitation to his recovering 
possession, and he would be entitled to his decree. 

The conveyance in question was duly executed, the consi- 
deration of Rs. 27,000 being paid to the appellant’s father. 
The only attack upon it is as to the validity of its registration. 
The Somavaram property was situated in the Kistna district, 
but registration was effected at Samarlakota in the Godavari 
district, and if the matter rested there the registration would 
be clearly invalid, the conveyance would be unregistered and 
ineffective, and the respondents could not resist the appellant’s 
claim. 

The deed was undoubtedly prepared as a conveyance of 
the Somavaram property only, purporting to be sold by the 
father of the appellant as his natural guardian, and appears to 
have been executed and attested on the 14th October, 1910. It 
was not, however, presented for registration till the 14th 
February, 1911, and by that time an additional sheet had been 
inserted in the document purporting to include in the sale one 
yard of land in the village of Vundoor which was in the 
Godavari registration district. If the deed in truth “related” 
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to a piece of land in Vundoor, the registration would, by the 
terms of S. 28 of the Registration Act (XVI of 1908) be 
effective; if it did not, it would be ineffective, and no title to 
the Somavaram property passed under it.” This is the question 
upon which their Lordships’ judgment is sought. 


The suit was tried by the Subordinate Judge of Bezwada. 
He accepted the contentions of the appellant and passed a 
decree in his favour dated the 20th September, 1924, assessing 
the mesne profits at Rs. 1,000 per annum. On appeal the High 


` Court took the opposite view. They held the registration to 


be valid, and that, therefore, the appellant could not recover 
possession of the property without setting aside the conveyance, 
and that this relief was time barred. The appellant’s suit was 
accordingly dismissed by their decree of the 20th August, 1930. 


The learned judges of the High Court also held that the 


` mesne profits to which the appellant would be entitled if he 


had succeeded in his suit, would be at the rate of only Rs. 600. 
a year instead of the Rs. 1,000 allowed by the Subordinate 
Judge. Their finding upon this point has not been contested 
before the Board. l 


Before their Lordships it is asserted on the one side that 
the deed was a real conveyanceof one yard of land in Vundoor’ 
(as the High Court held), and that although the motive of its 
inclusion was no doubt to allow of registration in a place con- 
venient to the vendor, this did not affect the validity of the 
transaction. It is, on the other hand, contended for the 
appellant that the Vundoor land was a fictitious item which was 
never intended by either party to the transaction to, pass under 
the deed and (translating this into the language of the Act) 
that the document did not in reality “relate” to any land in the 
Godavari registration area. l 


Similar questions have come before the Board in three 
cases subsequent to the date of the transaction now impugned, 
the most recent decision being in June, 1934, after the judg- 
ment of the High Court in the present case. 


In the first, Harendra Lal Roy Chowdhuri v. Hari Dasi 
Debi and others!, there had been included in a ‚mortgage deed 
of certain mofussil properties a plot of: land described as. 





1. (1914) L. R. 41 I.A. 110: IL.R. 41 -Cal..972: 27 M.L.J. 80 (P.C.). 
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No. 25 Guru Das Street in Calcutta, where the deed was 
registered. This was found to be a non-existent property and 
the registration was, therefore, held to be invalid. Lord 
Moulton. in delivering the judgment of the Board said :— 

“Their Lordships hold that this parcel is in fact a fictitious entry, and 
‘represents no property that the mortgagor possessed or intended to mortgage, 
-or that the mortgagee intended to form part of his security. Such an entry 
intentionally made use of by the parties for the purpose of obtaining regis- 
‘tration in a district where no part of the property actually charged and 
‘intended to be charged in fact exists isa fraud on the registration law, and 
“no registration obtained by means thereof is valid”. 

In Biswanath Prashad v. Chandra Narayan Chow- 
-dhuri1 a mortgage deed had been registered in the Mozaffar- 
pur districton the strength of the inclusion of a one-kauri 
-share in the village of Kolhua situated in that district. It was 
not suggested in this case that the property was non-exis- 
tent, but only that the mortgagor’s title to it was imperfect. 
The appeal was heard by seven members of the Judicial 
“Committee (including Lord Moulton) and the judgment was 
-delivered by Viscount Finlay. He said:— 


“The view which their Lordships take of the facts is that which is com- 
;pendiously stated by the High Court in the judgment of Coxe, J.: ‘I agree. 
The circumstances of the case leave no doubt that the parties never intended 
that the share of Kolhua should really be sold to Udit Narayan or mortgaged 
to Polai Lal. The so-called sale was a mere device to evade the Registration 
Act a 


The judgment then sets out the passage cited above from 
‘the judgment in Harendra Lal Roy Chowdhuri’s Case? 
(supra), and the Board held that in the view taken of the 
-facts by the High Court and by their Lordships the case fell 
within that decision. 
In Collector of Gorakhpur v. Ram Sundar Mal and others® 
‘the question turned on the inclusion in a sale-deed of a one- 
-third share in a garden-room, which was the only property 
-covered by the deed which was situated in the district where 
registration was effected. Here there was no doubt either as 
_ to the existence of the property or the vendor’s title to it, but 
again a similar conclusion was reached. Lord- Blanesburgh, 
by whom the judgment of the Board was delivered, referring 
to the inclusion of this item says :— ` l 
“(Their Lordships] think that one of two inferences alone is possible: 


-either that it was never intended by either party that the sitting-room should 
for any purpose other than that of registration be subject of sale at all, or 
1. (1921) L.R. 48 I.A. 127: I.L.R. 48 Cal. 509: 40 M.L.J. 489 (P.C.). 


T 2.7 (1914) L.R. 41 LA. 110: I-L.R. 41 Cal. 972: 27 M.L.J. 80 (P.C.). 
‘3. (1934) L.R. 61 T.A. 286: I.L.R. 56 All. 468: 67 M.L.J. 274 (P.C). 
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that the vendor only included it because he knew that it never could become 
an effective subject of enjoyment or occupation by the purchasers. The word 
‘fictitious’ used in Hurendra Lal Roy v. Hari Dasi Debi is not confined to 
non-existing properties. Itis satisfied if the deed does not ‘relate’ to a 
specified property for any effective purpose of enjoyment or use”. 


Dealing with the question on these lines the Board held 
that the so-called sale was a mere device to evade the Regis- 
tration Act and that the registration of the document was 
invalid. 

Having regard to these pronouncements their Lordships 
can have no doubt that the criterion by which the question now 
before them must be decided is whether, upon the facts estab- 
lished by the evidence, the parties intended this one yard of 
land to pass under the deed. The motive may be immaterial 
as the respondent contends, if the requirements of the law have 
been complied with; but of this the intention is critical. They 
are satished that in the present case no such intention existed. 


It is clear that the document as originally prepared, and, 
indeed, as executed by the vendor, contained no reference to. 
any land in Vundoor. When it was brought in, no value was 
placed upon it, and ‘no part of the consideration was assigned 
to it. The purchaser neither lived in Vundoor, nor did he own 
any property in Vundoor, and what possible use he could have 
had for a single yard of land in that village is unexplained. It 
is at least doubtful on the evidence whether this parcel, though 
forming partot a plot ostensibly purchased in the name of the 
vendor (the father of the present appellant) really belonged to. 
him, or whether it was in fact identifiable. It is admitted 
that the purchaser never made any attempt to take possession _ 
of it in any shape or form; that when after his death his estate 
was partitioned between his sons, the first and second respon-. 
dents, no account was taken of it, and no reference made to it, 
and the uncontradicted evidence is that it was shortly after-. 
wards enclosed and built over by the owner of the immediately 
adjacent property, with whom the vendor was living, and for 
whom it is said that he was only a benamidar. 

Their Lordships think that it is the inevitable conclusion 
from these facts that neither did the vendor intend to sell, nor: 
did the purchaser intend to buy, this almost ridiculous fraction 


“ of land, and that in the words of Lord Blanesburgh in the case- 


last cited, the so-called sale of it was a mere device to evade- 
1, (1914) L.R. 41 LA. 110: LL.R, 41 Cal. 972: 27 M.L,J. 80 (P.C,). 
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the Registration Act. The result, in their opinion, is that there 
was no effective registration of the conveyance upon which the 
respondent seeks to defeat the appellant’s claim, and that it 
was, therefore, no obstacle to the appellant’s suit for possession 
which they think was rightly decreed in his favour by the 
Subordinate Judge. 

There is one other matter to which their Lordships must 
refer. Mr. Dunne for the first respondent contended that if 
the conveyance was held to he ineffective, possession should 
only be given to the appellant upon the terms of his refunding 
the purchase money to the first respondent. If it had been 
established that the appellant had in fact received, or got the 
benefit of, the Rs. 27,000 which the father of respondents one 
and two undoubtedly paid, there might have been some basis 
for this claim. But unfortunately for the first respondent 
there was no proof of this, and both Courts in India have 
found against him on the point. 

For the above reasons their Lordships will humbly advise 
His Majesty that this appeal should be allowed, that the decree 
of the High Court dated the 20th August, 1930, should be set 
aside with costs, and the decree of the Subordinate Judge, 
dated the 20th September, 1924, restored, with the modifica- 
tion that the mesne profits should be calculated at the rate of 
Rs. 600 per annum instead of Rs. 1,000. The appellant must 
“have his costs of the appeal. 

Solicitor for appellant: Douglas Grant & Dold. 

Solicitor.for respondents: Nehra & Co. 

S. P. K. 

B. V. V. —— Appeal allowed. 

PRIVY COUNCIL. 
[On appeal from the Appellate Division of the Supreme Court 
of Alberta. ] 

Present :—~Lorp BLANESBURGH, Lorp MACMILLAN AND 
Lord WRIGHT. l 


Cora Lillian Mc Pherson .. Appellant*, 
v. 
Oran Leo Me Pherson © 3. Respondent. 


Divorce Proceedings—Undefended action—Trial held in Judges’ Library 
marked . private’—Avoidance of publicity—Proceeding held informally— 
Decrees nisi and obsolute-—Void or votdable—Belated application to set aside 
decrees—Procedure. 


* P, C. Appeal No. 25 of 1934. 16th December. 1935. 
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The Respondent instituted in the Supreme Court of Alberta divorce 
proceedings against his wife, the appellant, and accused her of misconduct 
with another. She made no answer to the charge and consequently the 
action was appointed for trial without further intimation to her. The case 
was tried by the Judge sitting in the Judges’ Law Library of the Court House 
at Edmonton. After taking the evidence of the Respondent and his witnesses 
the judge pronounced a decree misi and gave him the custody of the 
children of the marriage. In due course the decree nisi was made absolute 
and some time after the respondent married another wife. The appellant 
subsequently instituted proceedings to set aside the decrees nist and absolute 
on certain grounds. It was also alleged that the trial of the divorce action in 
the library was not a trial in open Court and thatasa result the decrees 
were null and void. The latter plea was tried as a preliminary issue and was 
found against the appellant, who thereupon preferred an appeal to the Privy 
Council. It was shown that on the day of trial one or more Courts of the 
Court House at Edmonton were available for holding the trial. In that 
Court there was no announcement with reference to a trial in a regular Court, 
no daily cause list, and no printed or written notice of the business in pro- 
gress. Also, there was no direct public access to the Law Library and the 
doors leading to the Library were marked ‘private’. It was also shown that 
on the day of trial the Judge who heard the case was not in attendance at the 
Court House, and he took up the case for the convenience of certain witnesses. 
It was only a few minutes before the hour appointed that he selected the 
Library as the place for the hearing. The proceedings took place during the 
luncheon interval and neither Counsel nor the Judge was robed. The judge no 
doubt mentioned at the trial that he was sitting in open Court but in point of 
fact no member of the public entered‘the Library while the trial proceeded. 

Held, that the Judge had, by the procedure he adopted, denied his Court 
to the public in breach of their right to be present, and that such a course was 
not proper. l : 

Scott v. Scott, (1913) A.C. 417, referred to. 

Held however, that the decrees in question were voidable and not voids 
and that in the particular case they had become unassailable by lapse of time. 

Dimes v. Grand Junction Canal, (1852) 3 H.L.C. 759, referred to. 

Per Lord Blanesburgh: Publicity is the authentic hall-mark of judical 
as distinct from administrative procedure and “every Court of justice is open 
to every subject of the King”. The actual presence of the public is never of 
course necessary. But the Court must be open to any who may present them- 
selves for admission. So long as divorce, in contrast with marriage, is not 
permitted to be a matter of agreement between the parties, the public at 
large are directly interested in them affecting as they do, not only the status 
of the two individuals immediately concerned but, not remotely when taken in 
the mass, the entire social structure and the preservation of a wholesome 
family life throughout the community. 


Wilfrid Greene, K. C., Horace Douglas and R. O. Wilber- 
force for appellant. 

S. B. Woods K, C., and Frank Gahan for respondent. 

Their Lordships’ judgment was delivered by 

Lorp BLaNnEsBuRGH.—Questions.of wide general import- 
ance—of interest in some of their aspects to the whole Domi- 
nion and even beyond—are raised by this appeal from the 
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Supreme Court of the Province of Alberta. The questions 
discussed in the judgments appealed from are concerned with 
the degree of publicity called for at the trial of divorce suits— 
in particular undefended divorce suits in the Province: their 
Lordships, however, will have to deal, in addition, with the 
effect upon a decree nisi made at such a trial and upon a decree 
absolute following thereon when it is shown—as in this case is 
alleged, that the proceedings at the trial were devoid of 
sufficient publicity—were, in short, not held in “Open Court.” 

The facts which raise these questions are not in the pre- 
sent case in dispute and may be stated as follows :— 

The appellant and the respondent—they will throughout 
be generally so referred to—were married on the 17th April, 
1908, in the United States. Their subsequent matrimonial 
«domicil however, was in Alberta. They lived at Edmonton 
where they must have been prominent citizens—the respondent 
in 1931, being, or shortly afterwards succeeding to the office 
of, Minister of Public Works for the Province. 

On the 17th March, 1931, he instituted in the Supreme 
Court of Alberta, divorce proceedings against his wife. He 
accused her of misconduct with one Roy Mattern. She made 
no answer to the charge. She put in no defence. She filed 
no demand of notice. Accordingly the action was appointed 
for trial without further intimation to her. It was tried on 
the 22nd April, 1931, by Mr. Justice Tweedie, sitting in the 
Judge’s law library of the Court House at Edmonton. The 
learned Judge, on that day and in that place after taking the 
evidence of the respondent and of two witnesses called on his 
behalf pronounced a decree nisi and gave to the respondent 
the custady of the four children of the marriage—all of them 
Sons, the youngest then a boy of seven. 

It is not unlikely, if one may judge from passages in the 
record, that the retention by the respondent of the custody of 
that youngest son, lies at the root of much of the later trou- 
‘bles between the parents. 

In due course however there having been no intervention 
by the appellant or anyone else, the decree nisi was by decree 
of the 28th June, 1931, made absolute and the marriage bet- 
ween the appellant and respondent was, at least apparently, 
finally dissolved, with this statutory result, that, after the time 
for appeal had expired it became lawful for both parties to 
marry again as if their prior marriage had been dissolved by 
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death—all in terms of S. 57 of the Matrimonial Causes Act, 
1857—a section which has always been part of the law of 
Alberta. l i 

And of that privilege the respondent in due course availed 
himself. In July, 1932—long after the time for any appeal 
from the decree absolute had expired, he married Mrs, Mattern, 
the former wife of Roy Mattern already mentioned. She had 
obtained: a divorce form her husband on account of his miscon- 
duct with the appellant. Three months after the respondent’s 
marriage to: Mrs. Mattern in October, 1932—the appellant 
commenced against him the action out of which this appeal 
proceeds. 

As originally ` framed the action was not directed to the 
questions with which their Lordships are now alone concerned. 
Its claim was to have rescinded and set aside the decrees nist 
and absolute obtained by the respondent in the divorce action 
on the allegations, in effect that these decrees had resulted from 
the respondent’s perjury in stating in evidence at the trial that 
there had been no collusion between himself and the appellant. 
whereby the necessary evidence of her adultery had been 
obtained and that there had been no condonation of that 
adultery. 

In the statement of claim as first delivered, it is recorded, 
almost casually, that the trial at which these alleged false 
statements were made took place inthe law library of the 
Court House at Edmonton. But none of the relief asked is. 
grounded on that statement. Moreover, it is important to- 
observe that the relief so far claimed was based upon the 
footing that the impugned decrees were voidable only and that 
the intervention of the Court for their rescission was necessary. 
It was not until the 13th November following that the ques- 
tions now in contest were raised by amendment: then for the 
first time was it alleged that the trial of the divorce action in 
the library was not a trial in open Court-—and as a result that - 
the decrees in question were actually null and void—an allega- 
tion and a claim of peculiar seriousness not only to the respon-- 
dent, in view of his second marriage, but to the wife of that 
marriage who, be it noted, is no party to this appeal. io 

By order dated the 28th November, 1932, this new issue 
was directed to be tried before the earlier issues in the cause. 

And it has been so tried, with the result that by an order 
of the the Supreme Court (Ewing, J.) of the 20th December, 
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1932, affirmed, on appeal, by an order of the Appellate Divi- 
sion of the 21st February, 1933, it has in effect now been 
found that the divorce trial did take place in open court and 
the appellant’s action so far as it questions the sufficiency of 
that trial has been dismissed. 


The present is an appeal from these orders of dismissal. 
The appellant has by special leave been permitted to present 
and prosecute her appeal in forma pauperis. By it she 
challenges the finding in question. The trial, she contends, did 
not take place in open Court, and once the finding that it did is 
displaced, it results, so she asserts, that the decrees following 
thereon being null and void should now be so declared. 


It may be stated here that the original issues in the 
-appellants action have now also been tried and in the Court of 
first instance have resulted in a judgment adverse to her. But 
that judgment is the subject of a pending appeal to the 


‘Appellate Division, and their Lordships accordingly do not ` 


further refer to it. They confine their attention exclusively to 
the questions raised by the issue separately tried, and it will 
they think be convenient first to deal with the actual finding of 
‘the Courts below. Was the trial really held in open Court, or 
was it not? An important question as will presently be seen. 


The Judges’ library at Edmonton in which the trial took 
place is not one of the regular Courts of the Court House there, 
and it isa circumstance on which reliance has been placed by the 
appellant that at the time of the trial in that room and indeed 
throughout the afternoon of that day one or more of these 
Courts was available. Up to a point, however, this fact is of 
little or no importance. There is at Edmonton no announce- 
ment with reference to a trial in a regular Court that would be 
withheld in the case of a trial in the Judges’ library. There is 
there no daily cause list. No printed or written notice of the 
business in progress is apparently exhibited. Information on 
that subject is, it seems, obtained from the orderlies in attend- 
ance, and they, apparently, would know as much about a case 
appointed to be heard or being heard in the Judges’ library as 
about one appointed to be heard or proceeding elsewhere. Had 
the learned Judge on the occasion in question directed this 
divorce case to be taken in one of the empty Courts no greater 


degree of publicity would appareutiy, so far, have attended the 
proceedings. 
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In the matter of facilities for public access to the Court 
rooms on the one hand and to the Judges’ library on the other 
there is, however, a very great difference to be noted: to the 
Court rooms direct public access is provided froma public 
corridor which encircles the entire second floor of the Court 
House. But there is no such direct access to the Judges’ 
library. It is approached through a double swing door in the 
wall of the same corridor immediately opposite the top of the 
stairway. One wing of the. door is always fixed—the other 
although swinging close is usually unfastened. On the fixed 
wing is a brass plate with the word “Private” in black letters 
upon it. As to the unfastened swing door—the door to which 
alone when it is open the word “Private” has any sensible 
application—it opens on to an inner corridor in which, opposite, . ` 
is a door of the Judge’s library. 

It was in evidence that the word “Private” on the outer 
door did not in fact deter or hinder entry to the inner corridor 
by practitioners and other familiars of the building and the 
door unfastened is not usually officially guarded. It was 
accepted too that the opening wing of the swing door was 
unfastened during the trialand it was proved, as will later 
appear, that the inner door of the library was kept open 
throughout. But there remains the serious question, to which 
their Lordships must return, whether these swing doors with 
“Private” marked upon one of them were not as effective a 
bar to the access to the library by an ordinary member of the 
public finding himself in the public corridor as would bea 
door actually locked. 

On the day of the trial, Mr. Justice Tweedie was not a 
Judge in attendance at the Court House. For the convenience 
of one of the witnesses who was coming from a distance, he 
had arranged to take the case himself on that day. It was 
only a few minutes before the hour appointed that he defini- 
tely selected the Judges’ library as the place for the hearing, 
and he so informed the Clerk of the Court. 


The proceedings took place during the luncheon interval, 
probably as the most convenient hour for all concerned. They 
were in one respect less formal than those of an ordinary 
trial in open Court. The learned Judge was not robed. 
Neither was Counsel. In other respects the proceedings seem 
to have been quite regular. Tweedie, J., entered the library, 
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from a door accessible only to Judges. He was attended P.C. 
by an official short-hand writer and by the Assistant-Clerk McPherson 

of the Court—Mr. Mason. Before taking his seat at the v. 
. À nop . McPherson. 

head of the table in the library he stated that he was sitting = 

OT 


in open Court, a statement suggested, no doubt, by S. 9 Bljanesburgh 
of the Judicature Ordinance of the North West Territories 
later to be mentioned. He directed Mr. Mason to open and to 
keep open the door already mentioned leading from the library 
to the inner corridor. He evidently overlooked the’ swing- 
door outside, with its appearance of being closed and its 
warning against public intrusion, for he gave no direction 
‘with regard to that door. Probably, the door being rarely 
closed it was the legend upon it that he forgot. Had he recalled 
that word “ Private” and appreciated its significance, then, 
judging by his action with reference to the inner door he must 
either, it would seem, have had it plainly opened or he must 
have sat elsewhere. 


In point of fact no member of the public entered the 
library while the trial proceeded. Only the learned Judge and 
Counsel, the respondent with his two witnesses, called in one 
after the other, and the Court officials already mentioned were 


there. 


Having now closed their account of the proceedings, their 
Lordships pause, to join with every one concerned, in affirming 
their own belief in the complete bona fides of the learned Judge 
in everything he did on this occasion. He stated to Mr. Justice 
Ewing, the trial Judge of this separate issue, that it was his 
desire to restrict publicity but not in any way out of regard 
for the feelings or in deference to the position of the respon- 
dent personally. The suggestion that the procedure adopted 
on this occasion is traceable to the fact that the respondent was 
a Minister of the Crown is one easily made and readily accepted 
by credulous minds. It is right therefore that being unfounded, 
it should be definitely repelled. Their Lordships unreservedly 
accept the statement of the learned Judge on this subject. For 
the rest, they believe that it was unhealthy notoriety rather 
than normal publicity that he really desired to restrict. It 
could hardly have been anything else. The respondent, after 
all, was plaintiff and not.defendant in this undefended suit. 
He needed no. protection,. and in view of his position it is a 
satisfaction to place. it upon record that learned Counsel for 
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the appellant disclaimed making any kind of reflection on the 
respondent in relation to any incident attending the trial. In 
that matter. at any rate he is the victim of misfortune. Their 
Lordships, reading his evidence—the evidence, they assume, 
of a layman—are very ready to conclude that to him there 
appeared to be nothing in the proceedings of that day in any 
way out of the normal. 


Now, the learned Judges in Alberta, applying to the case 
the principles enunciated in Scott v. Scott! (post) as those by 
which they were bound have, as already stated, reached the 
conclusion—McGillivray, J., with some hesitation—that the 
trial in the library, as just described, was a hearing in open’ 
Court, and their Lordships are impressed by the weighty 
considerations that can be ranged in support of that view. The 
facts of this case, for example, have little correspondence with 
those in Scott v. Scotti—the authority: constantly referred to 
in argument as the foundation for the appellant’s claim. That 
suit was heard im camera by direct order of-the Registrar, his 
justification being that he was thereby merely following well es- 


tablished and authentic practice. Asa result the public were 
‘deliberately as well as effectively excluded from the Court. 


Here, on the other hand, there was no actual exclusion of the 


public, although there was no actual public attendance. No such 
exclusion was intended nor, possibly, even desired. The learned 
Judge would probably have been gratified by the presence of a 


small audience. But, even although it emerges in the last 


analysis that their actual exclusion resulted only- from 
‘that word “private” on the outer door, the learned Judge on 
‘this occasion, albeit unconsciously, was, their Lordships think, 
-denying his Court to the public in breach of their right to be 
‘present, a right thus expressed by Lord Halsbury in Scott v. 
Scotti: “Every Court of Justice is open to every subject of 
‘the King.” 


To this rule, there are, it need hardly be stated,, certain 
strictly ‘defined exceptions. Applications properly made in 


-chambers and infant cases may be particularised. But publicity 


is the authentic hall-mark of judicial as distinct from adminis- 
trative procedure, and it can be safely hazarded that the trial 


-of a divorce suit, a suit not entertained by the old Ecclesiastical 


‘Courts at all, is not within any exception. 











1. (1913) A. C. 417 at 440. 
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The actual presence of the public is never of course 
necessary. Where Courts are held in remote parts of the 
Province, as they frequently must be, there may be no members 
of the public available to attend. But even so the Court must 
be open to any who may present themselves for admission. The 
remoteness of the possibility of any public attendance must 


never by judicial action be reduced to the certainty that there 
will be none. l 


And their Lordships in reaching the conclusion that the 
public must be treated as having been excluded from the 
library on this occasion have not been uninfluenced by the fact 
that the cause then being tried was. an undefended divorce 
case. To no class of civil action is Lord Halsbury’s statement 
more appropriate. In no class of case is the privilege more 
likely to be denied unless every tendency in a contrary ainccuion: 
whenever manifested is definitely checked. 


So long as divorce, in contrast with marriage, is not per- 
mitted to be a matter of agreement between parties, the 
public at large—their Lordships are not now referring to 
the prurient minded among them who revel in the unsavoury 
details of many such cases—but the public at large are 
directly interested in them affecting as they do, not only 
the status of the two individuals immediately concerned but, 
not remotely when taken in the mass, the entire social struc- 
ture and the preservation of a wholesome family life-through- 
out the community. 


And their Lordships are not surprised to find disclosed in 
the record traces of a practice existing in Edmonton, onesnot 
in their experience confined to Alberta, which seems to regard 
too lightly the duty of hearing these suits in public and with 

all appropriate ceremony. The trial of undefended suits in the 
` Judges’ library with its warning off notice, although perhaps 
infrequent has been by no means unknown. Mrs. Mattern’s 
suit, for instance, was heard there. Such suits seem to have 
been heard, on occasion, in a Judge’s private room and, very 
probably, because no public attendance was anticipated, it 
-appears that in the present case the discarding of the robe of 


ceremony. was regarded both by Judge and Counsel as a 
matter of course. 


And there is perhaps no available way to correct these 


tendencies more effectively than to require that the trial of 
50 
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these cases shall always take place and in the fullest sense in 
open Court. This requirement must be insisted upon because 
there is no class of case in which the desire of parties to avoid 
publicity is more widespread. There is no class of case, in 
which in particular circumstances, it can be so clearly 
demonstrated even to a Judge that privacy in that instance 
would be both harmless and merciful. 

Again publicity goes far to prevent the trial of these 
actions, where one is superficially so much like another from 
becoming stereotyped and standardised so that the ability to 
dispose of them with a minimum expenditure of judicial time 
is even now apparently regarded in some quarters as the 
convincing test of judicial efficiency. 

Moreover the potential presence of the public almost- 
necessarily invests the proceedings with some degree of for- 
mality. And formality is perhaps the only available substitute 
for the solemnity by which, ideally at all events, such procee- 
dings especially where the welfare of children is involved 
should be characterised. That potential presence is at least - 
some guarantee that there shall be a certain decorum of 
procedure. If at other public sittings of the Court it is the 
rule for both Judge and Counsel to be robed it is pessimi 
exemplt that for the trial of an undefended divorce case tig 
gown of ceremony should be ‘discarded. 

These are some of the considerations which have led ‘their 
Lordships to take a more serious view of the absence of the 
public from the trial of this divorce, action than has obtained 
in the Courts below. Influenced by them their Lordships have 
felt impelled to regard the inroad upon the rule of publicity 
made in this instance—-unconscious though it was—as one not 
to be justified and now that it has been disclosed as one that ` 
must be condemned so that it shall not again be permitted. 

It will be seen that in reaching this conclusion their Lord- 
ships, like the learned Judges in Alberta, have dealt with the 
case as if the principles applicable were those. enunciated in 
Scott v. Scott! (supra). In taking that course they have not 
forgotten the elaborate and careful argument by which Mr. 
Woods for the respondent sought to establish that in view- 
mainly of the section of the ordinance already referred. to and 
the Divorce Rules of the Supreme Court the rule of publicity 


wetanan, 
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in divorce suits was less rigid in Alberta than it is in England, 
maintaining indeed that in Alberta, for the trial of undefended 
divorce suits, no publicity was required. Their Lordships do 
not discuss this suggestion. They think that the answer to it 
made by Mr. Greene in reply was complete and they leave it 
there, referring only to the decision of the Judicial Committee 
in Board v. Board,! as the source of the law of Alberta on this 
subject. 


But what is the result of the irregularity in procedure now 
disclosed. This question had not to be dealt with in the 
Courts below. It must now be disposed of by the Board. The 
appellant claims that the irregularity operates to render the 
supervening decrees null and void: she advances the position 
that inevitably and with no power of rectification in any pro- 
vincial authority, judicial or otherwise, the change of status 
effected on the face of it by the decree absolute does not 
result: that to this decree absolute section 57 of the Matri- 
monial Causes Act 1857 has no application and that any 
subsequent marriage of either party to it, not being entitled to 
the protection of that section and contracted in the lifetime of 
the other, is bigamous and its offspring illegitimate: that this 
inescapable result ensues whatever be the breach of the rule in 
its-attendant circumstances—whether, at one end of the scale, 
it be a calculated and interested secrecy: or whether, at the 
other end. of the ‘scale—and as here—the result of mere 
forgetfulness: and finally, but separately, that a declaration to 
the effect stated can properly here be made in the absence, as 
respondent, of Mr. McPherson’s second wife. ° 


It is agreed however that there is no case to be found in 
the books justifying these propositions. And their Lordships 
are of opinion, that neither on principle nor by authority can 
they be supported, that the decrees here in question were 
voidable only, and not void, and that the time for avoiding 
them has long gone by. , 

Their Lordships would observe, in passing, that they are 
not in this case dealing with a decree nisi pronounced after a 
travesty of judicial proceedings—a mere stage trial. The 
` quality of a-decree pronounced after such an idle ceremonial 
may be. left to be dealt with when it is produced. Here their 
Lordships are dealing with a decree pronounced after a serious 
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trial free from every other defect in procedure, and one 
entered and remaining on the Court files as regular in every 
respect. To say that such a decree is void would seem to be 
out of the question. If the law were so to treat it, the remedy 
would be far worse than the disease it was designed to cure. 


_ To say that it is voidable states a result which their Lordships 


think entirely meets the case. 


And that that is the true result emerges from an autho- 
rity which, although not direct, is, in their judgment, com- 
pletely analogous—the case of Dimes v. Grand Junction Canal,! 
in which it was held that an order made by a Lord Chancellor 
who was personally interested in the result was, while voidable, 
not void. In that case the Judges were consulted and their 
opinion was given by Mr. Baron Parke. It was to the effect 
that the Chancellor by reason of his interest was disqualified 
from judging in the cause but that his decree was not in conse- . 
quence absolutely void. It was voidable only, and challenged 
on appeal it was set aside by the House of Lords. 


Learned Counsel for the appellant did not find it possible 
to distinguish Dimes’s! case (supra) from the present case 
except upon the ground that the objection there taken to the 
decree was one which as it merely affected property could have 
been waived by the appellant and was therefore voidable only: 
but that the decrees here involved questions of status in which 
the public was interested: that there could be no waiver of the 
public right and that accordingly- the decrees here were void. 
But this presupposes that no intervention in due time on the 
part of the public is, in such cases as the present possible, and 
that supposition is, their Lordships think, mistaken. In the 
present case it was open to the Attorney-General of the Pro- 
vince or the King’s Proctor on his behalf had he in the pubiic 
interest thought fit to move by way of appeal, or before time 
for appeal had expired to move the Trial Judge himself to 
discharge the impugned orders on the ground that the trial, 
from which both resulted had not been held in open Court. In 
other words the public through the Attorney-General had the 
fullest right of intervention. 


But any such intervention had to be made before time for ; 
appeal had expired or before the rights of third parties had 
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intervened. Just as a contract to take shares in a company 
induced by fraud, and being voidable only, may be set aside 
before. winding up commenced but not later, after the rights 


of the company’s creditors have intervened—so here the order, 


absolute cannot be touched after the time for appeal therefrom 
has passed, and a new status has been acquired, or in this case 
after the respondent having remarried is entitled as is also his 
wife to the protection afforded by section’ 57 of the Matri- 
monial Causes Act 1857. It follows in their Lordships’ 


judgment that the appeal fails: the order absolute, although’ 


‘originally voidable, having become upaseatladle by the time 
the appellant’s claim was made. 

In these circumstances it is unnecessary for thir Lord- 
ships to consider whether any declaration that the decree was 
void could in any case have been made in a proceeding to 
which the present Mrs. McPherson was no party. Nor is it 
necessary for them further to examiné the case of Scott v 
Scott! (supra) for the purpose of showing that the order there 
made was not regarded by any of the noble Lords concerned 
nor by the Attorney-General nor by either of the parties to the 

-appeal as affecting in any way the order absolute which had in 
fact been made and at the instance of the appellant too while 
her appeal to the House of Lords was pending. The decree 
absolute in Scott v. Scott (supra) as their Lordships have 
ascertained, still stands on the files of the Court intact: and so 
stands along with many another previous decree in a nullity 
suit made afer a hearing in camera. In fact the decree was 
in no way affected by the judgment of the House notwith- 
standing that in its opinion the order directing the proceedings 
at the trial to be held in camera was so completely beyond the 
powers of the Court that, although obtained at the instance of 
the appellant herself, it might be disobeyed by her, with 
impunity. 

On the whole case, their Lordships are of opinion that 
this appeal should be dismissed. And they will humbly advise 
His Majesty accordingly. 

Lawrence, Jones & Co. for appellant. 

Blake & Redden for respondent. 

S.P.K. 


B.V.V. 





Appeal dismissed. 
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IN THE HIGH COURT ÓF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE VARADACHARIAR. 


Sellammal alias Suppammal .. Petitioner*® (Fourth 
Defendant.) 
v. 
Jothimani Nadar alias Vellai Veda 
Nadar and others .. Respondents (Plain- 


tiffs.) 

Court-Fees Act (VII of 1870 as amended in Madras)—S.7 (iv) (b), (c), 
(iv-a) and (v)—Hindu joint family—Suit by sons for partition by metes 
and bounds and for possession—Prior partition alleged—Prayer to have sale 
deed declared invalid—Court-fee payable—Decision as to court-fee affecting 
jurisdiction—P ower of High Court io interfere in revision. 

Where a suit was filed by two sons of a Hindu father against their step- | 
brothers and step-mother for a declaration that the suit properties were the 
the undivided ancestral properties of the family, that a sale deed executed by 
the plaintiffs’ father in favour of their step-mother was invalid as it was 
intended merely to conceal the assets of the family at the registered partition 
that was effected shortly after, and the plaintiffs prayed for seperate posses- 
sion of their shares after a partition by metes and bounds, 

Held, that the plaint was leviable to Court-fee under S.7 Cl. (v) of the 
Court~fees Act, and that Cls. Civ) (b), (c), and Gv-a) of the Act had no 
application to the case. 

Where the decision on a question of Court-fee also affects the jurisdic- 
tional value of a suit, so that if the question of Court-fee should be decided 
in a particular way the suit will have to be filed in a higher Court, the High 
Court will be justified in interfering with the decision of the lower Court in 
a revision preferred by the defendant. 

Kattiya Pillai v. Ramaswami Pillai, (1929) 56 M.L.J. 394, relied on. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the Finding of the Court of the District Munsif 
of Koilpatti dated 27th February, 1935, and made in O. S. 
No. 241 of 1934. ; 

K. S. Ramabadra Aiyar for petitioner. 

C. S. Rajappa for respondent. 

The Court delivered the following 

Jupcment:—This revision petition raises a question of 
Court-fee. The point having been decided by the lower Court 
in plaintiff’s favour, I should ordinarily have declined to inter- 
fere in revision but for the fact that it has been held bya 
Bench of this Court in Katitya Pillai v. Ramaswami Pillaii that 
where the decision on the court-fee question also bears upon 
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the valuation of the suit for purposes of jurisdiction and the 
suit may have to be filed ina higher Court if the court-fee 
question should be decided in a different way, this Court is 
justified in interfering in revision. 


The suit has been filed by two sons of a Hindu father 
against their step-brother and step-mother. The plaint alleges 
that certain properties which really belonged to the joint family 
were made to appear to have been sold away by the father on 
27th September, 1923, in favour of his junior wife the fourth 
defendant, that in fact there was no sale, no payment of consi- 
deration and that the properties were put in her name for the 
purpose of concealing them from the plaintiffs at the time of 
the partition which took place by a registered partition deed 
dated 23rd December, 1923. On these allegations the plaint 
prays to have it declared that the plaint properties are undivid- 
ed ancestral properties and that the sale deed in favour of the 
fourth defendant, cannot bind the plaintiffs and it also asks for 
separate possession of the plaintiffs’ two thirds share after a 
partition by metes and bounds. 


Though the sale deed purports to value the property at 
about Rs. 13,000 it was stated in the plaint that the property 
was at the date of suit worth only Rs. 4000 and Court-fee 
under S. 7 Cl. (v) was paid on two thirds of this amount. On 
objection taken hy the defendant a commissioner was appointed 
and on a consideration of his report the lower court has now 
held that the total market value of the properties must be taken 
to be Rs. 7971. The question then arises whether court-fee 
should be paid and the suit valued at two thirds of this amount 
or only one third of this amount. If the case is governed by 
Cl. (v) of S.7 two-thirds of this amount will undoubtedly be 
the proper basis but the learned District Munsif was of opinion 
that the case fell under sub-clause (c) of Cl. (iv) of S.7 of the 
Court-fees Act and thought it sufficient that’ the suit was 
valued at one half of the value under Cl. (v). If this is the 
correct basis the suit will lie within the munsiff’s jurisdiction 
but if the two-thirds should be the correct basis, the plaint will 
have to be returned for presentation to the Subordinate Judge’s 
Court. Hence the justification for my dealing with this matter 
in revision. 


Iam unable to agree with ihe lower Court that the case 
falls under sub-clause (c) of Cl. (iv) of S. 7. The reference to 
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conseguential relief in that sub-clause must be read along with 
other clauses providing for particular reliefs which in a sense 
are also consequential reliefs. Where the relief asked for is by 


- way of possession, the suit will prima facie fall under Cl. (v) 


and not under Cl. (iv) (c) and it can make no difference for this 
purpose that a prayer for a declaration is also included in the 
suit. It is in the circumstances of this case not possible to 
bring the suit under Sub-clause (b) of Cl. (iv) because even © 
according to the plaintiffs the fourth defendant is claiming the ` 
property adversely to the plaintiffs insisting on her own title 


under the sale deed. It cannot therefore in any sense be said 


that the plaintiffs are even constructively in possession of the 
property. JI am not prepared to hold that the case falls under 
S. 7 (iv-a) introduced by the Madras Amendment of 1922. 

The case must therefore go back to the District Munsif 
to deal with iton the footing that the suit is governed by 
S. 7 CL. (v) of the Court-fees Act. It will be for him to return 
the plaint for presentation to the proper Court. I am not 
satisfied that this is a case in which I should direct the respon- 
dents to pay the petitioner’s costs. There will therefore be no 
order as to the costs of the Civil Revision Petition. 


B. V. V. Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTicE WADSWORTH. 





Seethamraju Ramanarayana Rao alias 
Ayyadevara Siva Rao -. Appellant* (Second 
_ Defendant.) 
v. l 


- Seethamraju Ramakrishna Rao, minor 


by maternal uncle and next friend 

Chennapragada Krishnamurthi and 

another . . Respondents (Plaintiffs 
‘ and Third Defendant.) 


Civil Procedure Code (V of 1908)—O.43r. 1 Cl. (m)—Order recording 
compromise without contesi—~Decree passed—If order abbealable—Additional 
evidence attacking the decree—Admissibihiy. of in appeal. 

An appeal lies under O. 43, r, 1 (m) Civil Procedure Code against an 
order recording a compromise though there was no contest before the “Court 
at the time when the compromise was recorded and the order-recording the 
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compromise has also ripened into a decree and no appeal has been preferred 
against the decree itself. 


Onkar Bhagwan v. Gamna Lakhayi & C Ou, (1932) I.L.R. 57 Bom. 206 and 
Alamelu Ammal v, Rama Aiyar, (1922) 43 M.L.J. 290, not approved. 


Govindasami v. Kaliaperumal, (1920) 16 L.W. 155 and Satyanarayana- 
murthi v. Butchayya, (1924) 48 M.L.J. 249 followed. 


Where it was alleged that at the time when the appellant sent a power of 
attorney to his vakil authorising him to consent to and sign the draft com- 
promise, he sent along with it another communication not to sign the compro- 
mise unless an additional term was included therein and alsoa telegram not 
to sign the compromise but yet the compromise in terms of the draft was 
signed by the vakil and an order recording the compromise was made with- 
out contest, ` 


Held, that these materials could not be admitted in appeal under Or. 41, 
r. 27 as (4) thisis not an evidence tendered to but refused by the lower 
Court and (41) this is not evidence without which the Court is unable to pro- 
nounce judgment. The allegations in effect attack the decree as obtained by 
fraud and the proper procedure is not by way of appeal but by a proper action 
to set aside the decree as obtained by fraud. 


Appeal against the order of the Court of the Subordinate 
Judge of Masulipatam dated 28th November 1933 and made in 
I.A. No 1273 of 1933 in O.S. No 54 of 1930 and petition 
praying that in the circumstances stated in the affidavit filed 
therewith, the High Court may be pleased to admit the docu- 
ments filed therewith as additional evidence in the said A.A.O. 
No 28 of 1934. 

M. Appa Rao for appellant. 

V. Govindarajachart and M. Srinivasa Rao for respon- 
dent. 

The Court delivered the following 

Jupement :—This is an appeal against an order recording 
a compromise. 

A preliminary objection is taken that no appeal lies. It 
has been held in the case Onkar Bhagwan v. Gamna Lakhaji 
& Col that in spite of the terms of Or. 43, r. (1) (m) no 
appeal lies against an order recording a compromise unless there 
was a contest before the Court at the time when the compro- 
mise was recorded, the reasoning being that.if the compromise 
was recorded by consent, that consent order itself is practically 
tantamount to a consent decree which is not appealable with 
reference to S. 96 (3) of the Civil Procedure Code. With 
very great respect I must say that I find some difficulty in 
accepting the view laid down by the learned Judges who decid- 
ed that case. Or. 43, r. (1) (m) givesa right of appeal 





aa 1, (1932) LL.R. 57 Bom. 206, 
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against an order recording a compromise without any restric- 
tion as to the nature of that order, whether passed after contest 
or without contest. To assume that the order is in fact a con- 
sent order because there was no contest is to assume that the 
appeal has no substance; but even if so much is assumed, the 
decree is something separate from the order and when the Code 
provides for a right of appeal against the order I do not see how 
that right of appeal can be taken away merely because the 
order would in the nature of events be followed by an unappeala- 
ble decree. Nor am I impressed by the contention that if there 
is no contest before the lower Courts there are no materials 
upon which an appeal may be based. It is conceivable that as 
in the present case an application might be made to admit addi- 
tional evidence in appeal which, if admitted, would furnish 
materials which were not available in the lower Court; and if in 
fact there are no materials, then the process of deciding the 
appeal is considerably simplified. But I do not see how aright 
of appeal conferred by Statute is taken away by the mere 
absence of materials for argument. So far as I am aware this 
Bombay decision has not been followed or dissented from by 
any decision of this Court. 


There is a further objection that according to the decision 
in Alamelu Ammal v. Rama Aiyar! there is no appeal against 
an order recording a compromise which has ripened into a 
decree if no appeal is filed against the decree itself. This 
decision conflicts with the decision of another Bench in an 
earlier case reported in Govindasami v. Kaliaperumal2 and 
there is a subsequent decision of a single Judge. Satyanaraya- 
namoorthi v. Butchayya8 which follows Govindasami v. Kalia- 
perumals and dissents from that reported in Alamelu Ammalv. 
Rama Aiyar.1 It seems to me therefore that the balance of 
authority in this Court is in favour of the view that an appeal 
does lie against the order even when a decree has been passed 
in terms of the compromise. 


On the merits it is to me quite apparent that there is no 
ground whatever for interfering with the lower Court’s deci- 
sion unless the appellant can succeed in his petition for the 
admission of additional evidence. The basis of this petition 1s 
ee 


1. (1922) 43 M.L.J. 290. 
3. (1924) 48 M.L.J. 249 


t 


2. (1920) 16 L.W. 155. 
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an allegation that the appellant when sending a power of 
attorney to his vakil authorising him to sign on behalf of his 
client the compromise which had already been drafted, sent 
along with it another communication in which he instructed 
the vakil not to sign the compromise unless an additional term 
was included and he alleges that he also sent a telegram to the 
vakil telling him not to sign the compromise. These materials 
were not placed before the lower Court, the appellant himself 
being absent. It seems to me that what in fact the appellant 
wishes to do by means of this petition for the admission of 
additional evidence is to secure through this appeal a‘ decision 
that the compromise decree was obtained by fraud. That, in 


my opinion, he is not entitled to do. | The grounds upon which 


additional evidence may be admitted in appeal are confined to 
those laid down in O. 4], r. 27. It cannot be contended that 
the lower Court has refused to admit the evidence which is 
now tendered. Nor can it be contended that this court is 
unable to pronounce judgment in the absence of this additional 
evidence; and I do not think that there is any other substantial 
reason which would justify me in admitting this evidence in 
appeal. If in fact the appellant desired to revoke a power of 
attorney which he had given to his vakil to sign a particular 
compromise, he should have taken steps himself to see that 
this compromise, was not signed on his behalf and placed before 
the Court. If he was, owing to the fraudulent action of his 
vakil or others committed to a compromise to which he did not 
wish to consent, then his remedy is not by adducing evidence 
of fraud in appeal before this court but by taking proper 
action to get the decree set aside as having been obtained by 
fraud. 


It is suggested that the lower Court made a mistake in its 
order wherein it said that the first defendant who signed the 
compromise had a power of attorney to act on behalf of the 
second defendant who is the appellant, the truth being that 
it was the vakil who signed the compromise on behalf of the 
second defendant, being empowered by a power of attorney in 
this behalf. The materials in support of this allegation are 
contained in affidavits in interlocutory proceedings, in this 
appeal, which are not, strictly speaking, evidence. before me. 
Even assuming that the lower Court made a mistake in saying 
that the first defendant signed.on behalf of the-second defen- 
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dant by virtue of the power of attorney when it was actually 
the second defendant’s vakil who signed, being so empowered, 
that error is not in my opinion one which would vitiate the 
conclusion, namely, that there was a compromise accepted by 
all parties on the face of the record as it appeared before the. 
lower'court; and as I see no reason to ddmit in appeal addi- 


tional evidence, it follows that the appeal must be dismissed ` 
with costs. 


S.V.V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VARADACHARIAR AND MR. 
Justice Burn. 





- The Secretary of State for India in 


Council represented by the Col- 


lector of Anantapur .. Petitioner* (first Res- 
pondent). 

v. 
Sivasankaram Pillai .. Respondent (Petitioner). 


Madras Local Boards Act (XIV of 1920),—Appeals against profes- 
sion-tax——Time barred—Board dealing purfunctorily with question of excu- 
sing delay—Surcharge against the President by examiner of Local Fund 
accounts for illegally allowing appeals—If such certificate against President 
valid—Corporate act of Board—-Collector, if a proper barty to a suit question- 
ing the validity of the surcharge. 


The act of hearing appeals against levy of profession taxes by a Local 
Board is an act of the board as a corporate body and not an act of the Presi- 
dent in his individual capacity or even in his capacity as President and a sur- 
charge certificate cannot be-issued by the Examiner of Local Fund Accounts 
against the President as for perfunctorily condoning delay in filing appeals 
and illegally entertaining them. 

Though primarily these surcharge certificates are for the benefit of the 
revenues of the Local Board concerned, on the rules as they stand the 
District Collector is very nearly put in the position of a decree-holder by 
Cl. (7) and it will therefore be anomalous to hold that the Government is not 
a proper party to such proceedings. It often happens that items approved by 
the Board are surcharged and it will be embarassing for the Board to be the 
respondent in such cases. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Judge of 
Anantapur dated the 4th day of January 1933 and made in 


O. P. No. 5 of 1929. 


The Government Pleader (K. S. Krishnaswamy Aiyangar) 
for Petitioner. 
S. Ranganatha Aiyar for respondent. 








*C. R. P. Nos. 594 and 658 of 1933. 9th December, 1935. 
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The Judgment of the Court was delivered by 

Varadachariar, J.—These revision petitions arise out of 
proceedings taken in the District Court of Anantapur to set 
aside certain surcharge certificates issued by the Examiner of 
Local Fund Accounts against one Sivasankaram Pillai who for 
some years was the President of the Taluk Board of Penu- 
konda. The lower court has set aside the surcharge certificate 
in respect of some of the items complained against but confir- 
med it so far as certificate Ex. E was concerned. C.R.P. 
No. 658 has been preferred against this portion of the lower 


Court’s judgment. C.R.P. No. 594 has been filed by the, 


Government and it raises a general question of principle, as to 
the propriety of impleading the Government as a party to 
proceedings arising out of surcharge certificates. 

Dealing first with C.R.P. No. 658, the certificate in 
question was issued in respect of a sum of Rs. 53-12-0 being 
the diminution of revenue to the Local Board consequent upon 
the allowance of profession-tax appeals in ten cases. It would 
appear that these appeals were filed out of time but nevertheless 
the Board considered the appeals and reduced the tax. On 
behalf of the petitioner it seems to have been contended before 
the learned District Judge that S. 213 of the Local Boards 
Act makes S. 5 of the Indian Limitation Act applicable to such 
cases and that the Board having considered the matter of the 
delay and nevertheless allowed the appeals, there was nothing 
that he could be held liable for. 

The learned District Judge, in paragraph 9 of his 
order observes as follows: 


“What Mr. Sivasankaram did here was merely to place all these time- 
barred appeals before the Board for its consideration and orders. The 
question of delay and condonation seems to have been perfunctorily passed 
over. In view of the mandatory wording of Sch. IV. R, 28, I hold that these 
appeals were illegally heard and the refunds were illegally granted and that 
the loss to the Taluk Board is the direct result of the negligence of 
Mr. Sivasankaram”,. 


_ On behalf of the Government it has been contended that 
this is a finding of fact or at any rate this is nota finding 
with which we ought to interfere in revision under S. 115 
Civil Procedure Code. The language of S. 213 does not put 
it beyond doubt whether the principle of S. 5 of the Limitation 
Act is or is not applicable to appeals which are specifically 
provided for in Sch. IV. It is possible to read the provisions 
enacted in Sch. IV as a provision to the contrary, within the 
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meaning of the opening words of S. 213, so that the whole of 
S. 213 including the reference to S.5 of the Limitation Act 
will be excluded in such cases. But it seems to us equally 
possible to put'the other interpretation upon the section whereby 
the provision to the contrary will merely substitute R. 28 of 
Sch. IV in place of Cls. (a) and (b) of S. 213 and not exclude 
the reference in the opening clause of S. 213 to S. 5 of the 
Limitation Act. Whichever interpretation may be put upon 
the section, it is obvious that the act of hearing appeals and 
reducing the profession tax is an act of the Board as a corpo- 
rate body and not an act of the President in his individual 
capacity or even in his capacity as President. It is too much 
to expect anything like a formal judgment by the Board in 
such cases giving reasons for excusing the delay. It may be 
that the learned District Judge is justified in his remark that 
the question of delay and condonation was perfunctorily passed 
over, but in law the capacity of the President must be kept 
distinct from the capacity of the Board as a body and we think 
that the learned District Judge omitted to keep this distinc- 
tion clearly before his mind. On this ground we must set 
aside the surcharge certificate even in respect of this item. 


On the larger question raised in the Government’s revision 
petition, we are unable to say that on the rules as they now 
stand, it was improper to have impleaded the Collector as 
respondent to the petition. We quite agree that prima facie 
the matters dealt with by the Examiner of.Local Fund 
Accounts do not concern the public revenues of India as such 
but only the funds of the local bodies concerned. We have not 
sufficient information before us as to whether the Examiner of 
Local Fund Accounts is paid out of public revenues or in the 
last resort his salary is recovered from the Local Boards; but 
leaving this aspect of the matter alone, we are pressed by the 
fact that the resort to civil Courts in such cases is one expres- 
sly provided for by statutory rules and it is not an ordinary 
common law suit. We must prima facie look to the rules them- 
selves to indicate who the -proper parties to the proceedings are. 
Cl. 7 of the rules provides that in default of payment by the 
person against whom a surcharge certificate is issued, the 


‘money may be recovered on an application by the Collector of 


the District to the Court, in the same way as an amount 
decreed by the Court. This very nearly puts the Collector in 
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the position of a decree-holder and it will be anomalous to hold 
the Government not to be'a proper party to such proceedings 
while the rule authorises the Collector to execute the final order 
in the case. It is possible no doubt to say that as these 
surcharge certificates are primarily for the benefit of the 
revenues of the Local Board concerned, the Local Board ought 
to be the respondent to such proceedings; but cases have arisen 
and are conceivable where the Local Board itself as a body has 
approved of a number of items of expenditure which are 
afterwards taken exception to by the Examiner and it will be 
very embarassing if the Board should be made respondent to 
proceedings arising out of a surcharge certificate in such cases. 
We can only throw out these suggestions for the consideration 
of the Government with a view to make better provision in the 
rules themselves in respect of such proceedings. For instance, 
there is a provision in S. 173. of the Madras Estates Land Act 
that the Secretary of State shall not be made a party to pro- 
ceedings arising out of survey and settlement operations under 
the Estates Land Act. It will be open to the Government to 
introduce some such provision in respect of suits arising out 
of surcharge certificates. It may also be possible to provide 
that the costs incidental to such proceedings shall be taken or 
paid out of the funds of the Local Board concerned. But 
with the rules as they stand, we do not think that it is open to 
the Court to give such directions. With these remarks we must 
dismiss C. R. P. No. 594 of 1933. 

There will be no order as to costs in either of these Civil 
Revision Petitions. 

S.V.V. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice VARADACHARIAR AND Mr. 
Justice PanpRANG Rao. 
Barki Venkata Rao Chatram Charity .. Appellant* (Plaintiff). 

; v. < 
S.V. Ramaswami Ayyarand another .. Respondents (Defen- 
dants). 


Charitable trusi—Feeding of Brahmins—Condition at the time of issuing 
pattas to grantees of inam lands that they should feed Brahmins—W hether the 
properties were totally impressed with the character of a charitable trust— 
Property whether alienable as such—Absence of deed of endowment—Neces- 
sary indications by which trust and breach of trust can be gathered. 








*Appeal No. 414 of 1930. : 10th October, 1935. 
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The mere non-performance of charity will not negative the existence of 
a charitable trust, if otherwise the trust is proved; but in the absence of a 
deed of endowment, where the Court has to draw an inference as to the exis- 
tence of the trust itself only from a course of conduct, the character of the 
enjoyment by the so-called trustees will be a material factor and the Court 
cannot start with the presumption that they were throughout guilty of breach 
of trust. 

Where the reasonable inference from the available evidence in the case 
seemed to be that the suit lands were recognised asan inam grant with a 
condition “that the grantee was to conduct the annadanam in respect of 
Brahmins coming to his house at noon and that according to mamool he and 
his successors should maintain themselves”. 

Held, that it could not amount to such a complete dedication as to im- 
press the whole property with the character of a charitable trust rendering it 
inalienable or unsaleable in execution, 

Ramanathan Chettiar v. Vava Levuai Marakayari (1916) L. R. 44 LA. 21; 
LL.R. 40 Mad. 116: 32 M.L.J. 101 (P.C.) and Anjaneyalu v. Sri Venugopala 
Rice Mill, Ltd, (1922) I.L.R. 45 Mad. 620: 42 M.L.J. 477 distinguished. 


Appeal against the decree of the Court of the Subor- 
dinate Judge of Dindigul in Original Suit No. 12 of 1929, 


T. L. Venkatarama Aiyar for-appellant. 


T. R. Venkatarama Sastri, S. Panchapakesa Sastri and 
K. R. Krishnaswami Aiyar for respondents. 


The judgment of the Court was delivered by 


Varadachariar, J.— This appeal arises out of a suit brought 


on behalf of a charity, to set aside an order passed in claim 


proceedings in the course of the execution of a decree obtained 
against the trustee inhis personal capacity. The plaint pro- 
ceeds on the footing that the suit properties were dedicated to. 
acharity and, being trust properties, are not liable to be 
attached in execution of a decree obtained against the trustee 
in his personal capacity: The contesting defendants, who are 
the decree-holder and the auction purchaser in the money suit, 
claim that the properties have all along been the private pro- 
perties of the judgment debtors and their ancestors .or at any 
rate have become so after certain resumption proceedings and 
the issue of an ayan patta in 1901. On these contentions the 
first issue was framed in the following words: 


“Whether the plaint properties belong to the plaint charity or to the 
plaintiffs as their private properties”, 

In paragraph 16 of the lower Court’s judgment it is 
observed that, 

“the grant in question must have been a personal grant made to the 


ancestor of first plaintiff for the maintenance of himself and his family bur- 
dened with the obligation of performing also a feeding charity. .... As 
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ayan patta was issued to plaintiff and as full assessment was also levied from , 


him in respect of the suit properties, it has to be held that they are his private 
properties.” 

We do not think it necessary for the purposes of this appeal 
to determine the question whether the suit properties are abso- 
lutely the private property of the judgment debtors either 
according to the original tenure on which they were held or 
even as a result of the resumption and the issue of the ayan 
patta. We wish to make this reservation, because, there is 
some basis in the evidence for the view taken by the learned 
Subordinate Judge in the first sentence above extracted, that 
the properties were at least subject to a burden of feeding 
certain persons and we have not heard arguments on the ques- 
tion whether such burden will be defeated merely by reason of 
the resumption proceedings brought about by a breach of trust 
on the part of the very person who had to perform the feeding 
and the issue of an ayan patta to such person. We accordingly 
propose to rest our decision on the narrow ground that the suit 
properties have not been shown to be so completely or absolutely 
dedicated to the trust as to make them inalienable or unattach- 
able. The nature and extent of the interest that will pass to 
the auction purchaser and the obligation subject to which he 
may take such interest, are matters which are not strictly 
relevant to the present litigation and must be left open. 


It is clear that from even before the date of the inam 
inquiry, there was no document available to indicate the terms 
on which the suit properties were held on behalf of the so- 
called charity and it would appear from the remarks of the 
Inam Commissioners as well as the observations of Mr. Brandt 
in his judgment marked as exhibit B in the case, that at any 
time of which we have any evidence there was no choultry 
building in which the feeding charity could have been conduct- 
ed till one was constructed under the directions of Mr. Cotton 
in his decree in Appeal Suit No 295 of 1856. The earliest 
evidence we have is that furnished by Exhibit, J., a kararnama 
executed by one Sivarama Avathani then in possession, of the 
suit properties. It is noteworthy that at the time of Ex. J., and 
on several later occasions, the so called trustees, whenever 
it suited their purpose, always asserted that they held the pro- 
perties as their own, though when it suited them to put for- 
ward a different version, they have occasionally pleaded that 


they were trust properties. From Exhibit, J., and the remarks 
52 
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in the Inam Register it would appear that in 1802 Mr. Hurdis 
imposed a jodion the Inam lands and issued a patta to one 
Ramaswami Ayyar asking him to enjoy the lands making 
annadanam, but that as no annadanam was done, the Sub- 
Collector resumed the lands in 1836. Under the orders of the 
Collector, the lands were restored at the time of Exhibit, J., 
and all that was provided for in Ex. J., as a condition of such 
restoration was that the grantee was to conduct the annadanam 
in respect of Brahmins coming to his house in the noon and 
that according to mamool he and others should maintain 
themselves. The Deputy Collector who held the Inam inquiry, 
referred to the very unsatisfactory situation resulting from 
allowing the grantee to hold on such a tenure and recommend- 
ed a different proposal, but the Inam Commissioner confirmed 
the inam on the existing tenure, which presumably means 
subject to the obligations undertaken by Exhibit, J. 


There have been two or three subsequent litigations in 
regard to these properties, but it is not easy to get anything 
like a consistent or logical view as to the nature of the tenure 
from these judgments. Obviously they cannot be res 
judicata nor were they based on any evidence not now available 
to the Court; at best, they are only expressions of opinion by 
the Courts which had to deal with this matter under varying 
circumstances. As particular stress was laid before us.on the 
judgment delivered by Mr. Brandt as District Judge in Appeal 
Suits 171 and 172 of 1881, it may be useful to point out that 
the learned Judge was himself of opinion that it could not even 
be said that the feeding of Brahmins was the primary object of 
the grant. These litigations and such other evidence as we have 
in the case make it pretty clear that there has been very little 
by way of performance of charity for all the time that we have 
any evidence of and that is what led the Government to take 
restimption proceedings in 1900. 


It is true that as a matter of law,the mere non-performance 
of charity will not negative the existence of a charitable trust, 
if otherwise the trust is proved; but in the absence of a deed of 
endowment, where the Court has to draw an inference as to the 
existence of the trust only. from a course of conduct, the 
character of the enjoyment by the so called trustees will be a 
material factor and the Court cannot start with the presump- 
tion that they were throughout guilty of breach of trust. Thé 
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reasonable inference from the available evidence in the case 
seems to-be that the obligation referred to in Exhibit, J., is all 
that could be said to have been proved by way of dedication of 
the properties; but this certainly cannot amount to sucha 
complete dedication as to impress the whole property with the 
character of a charitable trust rendering it inalienable or un- 
saleable in execution. 

Mr. Venkatarama Ayyar drew our attention to the deci- 
sions in Ramanadan Chettiar v. Vava Levvai Marakayar! and 
Sundarajachariar v. Ethibar Khan Saheb? where dealing with 
wakfs, it has heen held that a wakf will not be the less so 
because some provision is also made for the maintenance of the 
descendants of the grantor; but in Ramanadhan Chettiar v. 
Vava Levvat Marakayar\ the Judicial Committee emphasised 
the fact that charity was the dominant purpose of the endow- 
ment. The decisions in Secretary of State for India v. Abdul 
Hakkim Khan’; Kolandai v. Sankarat and Venkataswara Iyer 
v, The Secretary of State for India in Councils also proceed on 
‘the footing that the inam had been granted primarily for the 
maintenance of a religious endowment. Similarly in Sathianama 
Bharathi v. Saravanabagiammalé the objects of the endow- 
ment are summarised at page 276 and at page 274 the learned 
Judges say that the grant contemplated the improvement of 
the mutt and the maintenance of the charity as its primary 
object. ‘For reasons we have already given it is impossible to 
postulate the same of the grant in this case. 


It was next argued by Mr. Venkatarama Ayyar that even 
taking it that the properties were held by the judgment-debtors 
subject to the burden of feeding Brahmins, they will never- 
‘theless be inalienable and riot attachable in execution. The 
decision in Anjaneyulu v. Sri Venugopala Rice Mill Lid., on 
which he relied as an authority for this contention, is clearly 
distinguishable. It was a case of a service grant and the 
learned Judges held that the service was of such a nature that 
it could not be performed by a transferee. Some observations 
in the judgment would even suggest that in their view that 
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grant would come to an end on the cessation of service and in 
a case of that kind there was really no transferable or attacha- 
ble interest. That is not the position here. 
The appeal accordingly fails and is dismissed with costs. 
K. C. —— Appeal dismissed. 
PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Bombay.] 
PRESENT :—Lorp THANKERTON,SIR LANCELOT SANDERSON 
AND SIR GEORGE RANKIN. 


The National Mutual Life Association of 


Australasia, Limited .. Appellants* 
` v. x 
The Commissioner of Income-tax, Bombay . 
Presidency and Aden .. Respondent. 


Income Tax—Mutual Life Insurance compantes—“T otal income, profits or 
gains of the companies’—Method of computation—In the absence of more 
reliable data’”’—Income-tax Officer's right to have recourse to R. 35—Validity 
of application of rule—Income Tax Act (XI of 1922), Ss. 2, 4,10 (1), 13, 22, 
23, 59 and Rr. 25 and 35. $ 


The “total income, profits or gains of the companies”, referred to in 
R. 35 is the income, profits or gains as they would be ascertained for the pur- 
poses of the Act. The Income Tax Officer can have recourse to the method 
of computation provided by R. 35 “in the absence of more reliable data” 
which requires (4) a scrutiny of the data which in fact had been available 
to the Income-tax Officer, irrespective of any question as to the validity or 
correctness of the return made under S. 22 (1), and (B) a consideration of 
the reliability of those data for the purpose of a proper computdtion of. the 
income, profits or. gains of the company in accordance with S. 13 of the Act. 
The method of computation applied under R. 25 in the case of companies 
incorporated in India, is the most reliable method. 


The appellants are a Mutual Life Insurance Company whose head office 
is in Melbourne, Australia, with two branches in India, at Bombay and 
Calcutta, The company is limited by guarantee and has no share capital, the 
liability of each member being limited to the nominal sum of £1. Under 
Art. 6 of the company’s articles every person who insured his life with the 
company under a participating policy is deemed to have become a member of 
the company. There are no shareholders and all the surplus profit is divided 
amongst the members, who are the persons who take out the participating 
policies. Under Art. 85 of the Articles, triennial actuarial valuation is made 
for all the business of the company, and the surplus profit for the three years 
thus ascertained is distributed amongst the participating policy holders. No 
separate actuarial valuation is made for each of its branches, In response to . 
a notice under S. 22 (1) of the Income-tax Act, the company made a return 
of its total income, profits or gains from its business in India, based on the 
year ending the 30th September, 1930, as the year of account, ata sum of 
£ 3241-14-86. Along with the return a revenue account and balance sheet for 
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that year was submitted. The Income-tax Officer considered that the only 
possible way to determine the profits earned was by an actuarial valuation 
and called on the company to supply such a valuation report of the Indian 
business for a triennial period. The company declined to give this, but offered 
to send him a separate valuation of their Indian business as at the 30th 
September 1930. The Income-tax Officer took the view that the income, 
profits or gains of the Indian business could not properly be deduced from 
the data supplied by the company with the return and therefore proceeded to 
assess under R, 35. But in applying that rule, the officer entirely ignored the 
non-participating premiums received. On the other hand he included the 
whole amount of consideration received in respect of annuities and deducted 
nothing in respect of the liabilities of the company, or for the expenses rela- 
tive.to the non-participating business. The Commissioner held that no appeal 
lay as the assessment was under S. 23 (4) but of his own motion referred two 
questions to the High Court under S. 66 (1): (a) the right of the income-tax 
officer to resort to R. 35 and (b) the legality of the assessment in view of the 
decision in Commissioner of Income-tax, Bombay Presidency v. The National 
Mutual Life Association of Australia, Lid. (1931) I.L.R.56 Bom. 637. The 
High Court, while inclined to accept the contentions of the company, held 
adversely to the company on the ground that income earned in Australia on 
monies remitted by the Indian branches and invested in Australia was liable 
to tax under S. 42 of the Act. 

Held, (by the Judicial Committee of the Privy Council) that any claim as 
to liability to tax under S. 42is a matter outside the letter of reference and 
is irrelevant to the questions submitted ; 

that, in the circumstances, the income-tax officer was justified in resort- 
ing to R. 35 but the assessment was nota valid or legal assessment as the 
data adopted by him was not correct. 

This is an appeal froma judgment of the High Court of 
Judicature at Bombay dated the 27th February 1933 delivered upon 
a reference of questions of law to the High Court by the Commis- 
sioner of Taxes, Bombay Presidency, under S. 66 (1) of the 
Indian Income-Tax Act, 1922 (XI of 1922). The questions of law 
referred to the Court were answered in the judgment of the Court 
adversely to the Appellant Company. The facts of the case are 
stated fully in the judgments of their Lordships, and of the High 
Court reported in Commissioner of Income-tax, Bombay v. 
National Mutual Association of Australiasia, Lid, (1933) I. L. R. 
57 Bom. 519. l 

A. M. Latter, K.C. and Cyrill L, King for appellants.— 
Having regard to the material of which the Income-tax 
Officer was in possession at the date of his assessment order, 
R. 35 was inapplicable. The material contained in the Revenue 
Account and Balance Sheet of the Indian branch of the 
Appellants’ business certified by the Auditors of the Head Office, 
afforded more reliable data for arriving at the total income of the 
Appellants for the purposes of Indian Income-Tax than the appli- 
cation of R, 35 in manner contended for by the Respondent. The 
income derived by the Appellants from their investments outside 
India is not income accruing, arising or received by them in British 
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India nor income deemed so to accrue, arise or be received under 
the provisions of the Indian Income-Tax Act. The income from 
such investments is not income, profits or gains arising directly or 
indirectly from any business connection or property of the 
Appellants in British India. The sums received by the Appellants 
in respect of participating policies in India are not profits and 
no part of the income of the appellants from investments outside 
India accrues or arises or is to be deemed to accrue or arise in 
British India by reason of such receipts. The Income-tax Officer ` 
had more reliable data available in the return made by the Com- 
pany, supplemented by the triennial valuation report of the 
whole business for the triennial period ending on the 30th 
September 1928 and the balance sheet and revenue account of the 
entire business for the year ended the 30th September, 1930, in 
both of which the average rate of interest earned by the invested 
funds of the Company appears; and so the Income-tax Officer 
was not justified in applying the provisions of R,35, Having 
regard to the nature of the business of the company which carries 
ona. world wide business of mutual insurance it. would not be 
possible to have an actuarial valuation limited to its India business 
only. The premiums received in India are remitted to the Head 
Office monthly and are invested outside India and any interest 
realised on such investments is not liable to tax in India. Even if 
R. 35 is applicable in the circumstances of the present case, the 
receipts of and the surplus arising from the transactions of the 
Appellants with their members should be excluded from the total. 
income, profits or gains of the Company referred to in that Rule. 


A.M. Dunne K.C. and Reginald Hills for respondent.— 
In the case of life insurance companies the only reliable 
data for arriving at their profits was the periodical valuation. 
and as the company did not furnish any such actuarial 
valuation for its Indian branches, the Income-tax Officer was 
fully justified in applying the provisions of R.35. The return 


.of income made by the Company was not founded upon an 


actuarial valuation of the results done by the Indian branch and 
was inadequate for the purposes of disclosing the income of the 
branch for the year of assessment. The details furnished in the 
return were valueless as an indication of the profits of the Indian 
branch of the business, and the revenue account had no bearing on 
the amount of.the profits. S.42 applies because money has been ` 
remitted by the Indian branch for the purpose of being invested, 
and it was therefore money which went to-the main company 
through this business connection, and as such it had been invested 
by them, and it is money which would be taxed: in; India as such. 
That is apart from all questions of actuarial valuation.. Here is. 
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an item of profit to which the Indian branch would have a right 
to have recourse, and as such, it formed in the hands of the main 
company a fund which through this business connection had been 
invested at profit, and this profit would therefore be entitled to be 
assessed under S. 42. 

Hills followed for the respondent.—In the return no account 
was taken of any part of the income of the total investments 
of the insurance fund of the company which were held abroad. 
A proper proportion of the income of the insurance fund 
wherever held formed an integral part of the receipts of 
the life assurance business of the Indian branch of the 
Appellant’s Company’s business and ought not to have been 
excluded from consideration in any return made of the profits of 
the branch. When the investment is made outside British India the 
assessee had to take the premiums and the investments and hold 
them against the liabilities. Therefore the investments must come 
into the valuation and must be a factor of the valuation, and there- 
fore the income does accrue in British India. The valuation report 
would also include the interest received by the company in 
Australia on its investments. The only possible basis of arriving 
at a profit and loss account of a life assurance company, is by the 
valuation report. 

Their Lordships’ judgment.was delivered by 


Lorp THANKERTON.—This is an appeal from a judg- 
‘ment of the High Court of Judicature at Bombay, dated the 
27th February, 1933, whereby the Court answered adversely to 
the appellants two questions of law, which had been referred 
to the Court by the Commissioner of Taxes, Bombay Presi- 
dency, on his own motion, under section 66 (1) of the Indian 
Income-tax Act (XI of 1922). 


The appellants are a mutual life insurance company, 


‘ 


whose head office is in Melbourne, Australia. They have 


branches all over the world, and in India they have two 
branches, one of which is in Bombay and the other in Calcutta. 
The questions of law arise out of a dispute as to the method 
of computation of the income, profits or gains of the appellant 
Company in the business of its Indian branch offices for the 
purpose of its assessment to income-tax for the financial year 
ending on the 31st March, 1932. 

The facts are set out in the letter of reference and may be 
summarised as follows:—The Company is limited by guarantee 
and has no share capital, the liability of each member being 
limited to the nominal sum of £1. Every person who insures 
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his life with the Company under a participating policy is 
deemed to have agreed to become a member of the Company. 
There are no shareholders and all the surplus profit is divided 
amongst the members, who are the persons who take out 
participating policies. The Company also does business in 
annuities, loans on the security of policies, etc. 

Under Art. 85 of the articles of association a triennial 
actuarial valuation is made by the actuary of the Company for 
all its business, and the surplus profit for the three years thus 
ascertained is distributed amongst the participating policy 
holders. As originally framed, this article provided for a 
separate valuation for each branch or class of the Company’s 
business, but this has now been altered and only a consolidated 
valuation report is drawn up including all the Company’s 
business. The articles do not provide for a separate valuation 
of the business of branch offices, and it is not stated whether 
in fact such separate valuations have been made. 

From the documents submitted along with the letter of 
reference it appears that approximately 98 per cent. of the 
Company’s total business is done with its members, the par- 
ticipating policy-holders. Before the Board, it was accepted 
throughout by both parties that the principles laid down in the 
English case of New York Life Insurance Company v. Styles|, 
apply in India; this was decided by the High Court in a case 
between the parties to this appeal in Commissioner of Income- 
tax, Bombay Presidency v. The National Mutual Life Associa- 
tion of Australia, Lid.2 and, while not meaning thereby to 
imply any doubts, their Lordships need not and do not express 
any opinion on this matter. 

The following are the material provisions of the Indian 
Income-tax Act 1922, and the statutory rules made there- 
under :— 

3. Where any Act of the Indian Legislature enacts that income-tax shall be 
charged for any year at any rate or rates applicable to the total income of an 
assessee, tax at the rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this Act in respect of all 
income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of individuals. 

4—(1) Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in S. 6, from whatever source 


derived, accruing or arising, or received in British India or deemed under 
the provisions of this Act to accrue, or arise, or to be received in British 


India. 


1, (1889) 14 A.C. 381. 2. (1931) I.L.R. 55 Bom. 637. 
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(2) Profits and gains of a business accruing or arising without British 
India to a person resident in British India shall, if they are received in or 
brought into British India, be deemed to have accrued or arisen in British 
India and to be profits and gains of the year in which they are so received or 
brought, notwithstanding the fact that they did not so accrue or arise in that 
year, provided that they are so received or brought in within three years at 
the end of the year in which they accrued or arose. 


10.—(1) The tax shall be payable by an assessee under the head 
“Business” in respect of the profits or gains of any business carried on by 
him. 

_ 13. Income, profits and gains shall. be computed, for the purposes of 
Ss. 10, 11 and 12 in accordance with the method of accounting regularly 
employed by. the assessee: Provided that, if no method of accounting has 
been regularly employed, or if the method employed is such that, in the 
opinion of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be made upon 
such basis and in such manner as the Income-tax Officer may determine. 


22,—(1) The principal officer of every company shall prepare, and, on or 
before the fifteenth day of June in each year, furnish to the Income-tax 
Officer a return, in the prescribed form and verified in the prescribed manner, 
of the total income of the company during the previous year: Provided that 
the Income-tax Officer may, in his discretion, extend the date for the delivery 
of the return in the case of any company or class of companies. 

(4):The Income-tax Officer may serve on the principal Officer of any 
company or on any person upon whom a notice has been served under sub- 
S. (2) a notice requiring him, on a date to be therein specified, to produce, or 
_ cause-to be produced, such accounts or documents as the Income-tax Officer 
may require: Provided that the Income-tax Officer shall not require the pro- 
duction of any accounts relating to a period more than three years prior to 
the previous year. 

23.—(1) If the Income-tax Officer is satisfied that a return made under 
S. 22 is correct and complete he shall assess the total income of the assessee, 
and shall determine the sum payable by him on the basis of such return. 


(2) If the Income-tax Officer has reason to believe that a return made . 


urider S. 22 is incorrect or incomplete he shall serve on the person who made 
the return a notice requiring him, on a date to be therein specified, either to 
attend at the Income-tax Officer’s office or to produce, or to cause to be there 
produced, any evidence on which such person may rely in support of the 
return. h 

(3) On the day specified in the notice issued under sub-S. (2), or as soon 
afterwards as may be, the Income~tax Officer, after hearing such evidence as 
such person may produce and such other evidence as the Jncome-tax Officer 


may require, on specified points, shall, by an order in writing, assess the total - 


income of the assessee, and determine the sum payable by him on the basis 
of such assessment. 

(4) Ifthe principal officer of any compamy or any other person fails to 
make a return under sub-S. (1) or sub S. (2) of S. 22, as the case may be, or 
fails to comply, with all the terms of anotice issued under sub-S. (4) of the 
same section or, having made a return, fails to comply with all the terms of 
a notice issued under sub-S. (2) of this section, the Income-tax Officer shall 
make the assessment to the best of his judgment and, in the case of a register- 
ed firm; may cancel its registration. 

53 


P.C. 
National 
Mutual 
Life 
Association 
of Austral- 
asia, Ltd. 
v. 
Commis~ 
sioner of 
Income-tax, 
Bombay. 
Lord 
Thankerton. 


P.C. 
National 
Mutual 
Life 
Association 
of.Austral- 
asia, Ltd. 
v. 
Commis- 
sioner of 
Income-tax, 
Bombay. 
Lord . 
Thankerton. 


418 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


Provided that the registration of a firm shall not be cancelled until 
fourteen days have elapsed from the issue ofa notice by the Income-tax 
Officer to the firm intimating his intention to cancel its registration. 

59.—(1) The Central Board of Revenue may, subject to the control of 
the Governor-General in Council, make rules for carrying out the purposes 
of this Act and for the ascertainment and determination of any class of 
income. Such rules may be made for the whole of British India or for such 
part thereof as may be specified. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may— 

(a) prescribe the manner in which, and the procedure by which, the 


income, profits and gains shall be arrived at in the case of :— 
* * * x * 


(ii) insurance companies ; 

(3) In cases coming under clause (a) of sub-S. (2), where the income, 
profits and gains liable to tax cannot be definitely ascertained or can be 
ascertained only with an amount of trouble and expense to the assessee 
which, in the opinion of the Central Board of Revenue, is unreasonable, the 
rules made under that sub-section may— 

(a) prescribe methods by which an estimate of such income, profits and 
gains may be made, and 

(b) in cases coming under sub-clause -(i) of clause (a) of sub-S. (2), pre- 
scribe the proportion of the income which shall be deemed to be income, 
profits and gains liable to tax, and an assessment based on such estimate or 
proportion shall be deemed to be duly made in accordance with the provisions 
of this Act. 


< Rule 25.—In the case of Life Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actuarial valua- 
tion, the income, profits and gains of the Life Assurance Business shall be 
the average annual net profits disclosed by the last preceding valuation, pro- 
vided that any deductions made from the gross income in arriving at the 
actuarial valuation which are not admissible for the purpose of income-tax 


_agssessment, and any Indian income-tax deducted from or paid on income 


derived from investments before such income is received, shall be added to 
the net profits disclosed by the valuation. 


Rule 26.—R. 25 shall apply also to the determination of the income, 
profits and gains derived from the annuity and capital redemption business 
of life assurance companies, the profits of which can be ascertained from the 
results of an actuarial valuation. 


Rule 27.—If the Indian income-tax deducted from interest on the invest- 
ments of a company exceeds the tax on the income, profits and gains thus 
calculated, a refund may be permitted of the amount by which the deduction 
from interest on investments exceeds the tax payable on such income, profits 


aud gains. 


Rule 35.—The total income of the Indian branches of nonresident insu- 
rance companies (Life, Marine, Fire, Accident, Burglary, Fidelity Guarantee’ 
etc.), in the absence of more reliable data, may be deemed to be the propor- 
tion of the total income, profits or gains, of the companies, corresponding to 
the proportion which their Indian premium income bears to their total pre- 
mium income. | ir. 
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On the 22nd July, 1931, the appellant Company made a 
return of its total income, profits or gains from its business in 
India, based on the year ending the 30th September, 1930, as 
the year of account, at a sum of £3,241 14s. 8d. Along with 
the returna revenue account and balance sheet for that year 
was submitted. In the course of meetings with the Income-tax 
Officer, certain further information was submitted, which did 
not satisfy the latter, and, on the Ist December, 1931 he issued 
the assessment order which is now in question, by which he 
computed the income profits or gains of the Indian business 
under R. 35 at the sum of £38,038, or Rs. 5,14,020. The 
Company appealed against this assessment to the Assistant 
Commissioner of Income-tax, who confirmed the assessment, 
and they then requested the Commissioner of Income-tax to 
refer the matter to the High Court under S. 66 (2) of the Act. 
The Commissioner took the view that the Company’s return 
had not been-in the prescribed form, and that, accordingly they 
had failed to make a return, with the result that the assess- 
ment was made by the Income-tax Officer under sub-section 
(4) of S. 23, and the appeal to-the Assistant Commissioner 
was incompetent. Accordingly, as the matter was of import- 
ance, he made the reference on his own motion under S. 66 (1). 
While the point does not directly concern the questions of law 
referred, their Lordships feel some doubt as to the Commis- 
sioner’s view that the Company had failed to make a return 
within the meaning of S. 22 (4). 


The two questions of law referred to the Court are as 
follows :— 


“ (1) Whether the Income-tax Officer, Companies Circle, Bombay, was 
justified in law in resorting to Rule 35 of the Income-tax Rules for the pur- 
pose of assessing the Company to income-tax for the year 1931-32 having 
regard to the data furnished by it to that Officer. 


“ (2) Whether the assessment of the Company to income-tax for the 
year 1931-1932 is a legal assessment and binding upon it in view of the opinion 
expressed by this Honourable Court in Civil Reference No. 5 of 1928,” 

The first question involves the appellant Company’s 
challenge of the Income-tax Officer’s right to have recourse to 
R. 35, while the second question concerns the validity of his 
application of the rule. 


The Income-tax Officer is only authorised to have re- 
course to the method of computation provided by R. 35 
“in the absence of more reliable data ”. Inthe opinion of 
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their Lordships, this requires (@) a scrutiny of the data 
which in fact had been made available to the Income-tax 
Officer, irrespective of any question as to the validity or 
correctness of the return made under S. 22 (1), and (b) 
a consideration of the reliability of those data for the 
purpose of a proper computation of the income, profits or 
gains of the Company in accordance with S. 13 of the Act. 


The appellant Company maintains that the Income-tax 
Officer had more reliable data available (1) in the return made 
by the Company and the revenue account and balance sheet of 
the Indian business which accompanied it, or, if that view was 
unsound, (2) in the said documents, supplemented by the 
triennial valuation report of the whole business for the trien- 
nial period ending on the 30th September, 1928, and the 
balance sheet and revenue account of the entire business for 
the year ended the 30th September, 1930, in both of which the 
average rate of interest earned by the invested funds of the 
Company appears. 

The method of computation under these contentions was 
as follows:—Under (1), the total premium income of the 
Indian business from non-participating policy-holders amount- 
ing to £90 for the year of account, and interest on invest- 
ments in India and fees received in India to the amount 
of £3,151, making a total income of £3,241, no claim in 
fact being made for deduction of the small proportion of 
the expenses referable to that part .of the business. 
Under (2) it was proposed to add a sum to represent what 
might he called the share of the Indian business in the 
interest earned by the total investments of the Company held 
in Australia, by taking the proportion of that interest arrived ` 
at on the ratio borne by the total amount of the transfers 
from the Indian branches to the head office from their incep- 
tion, shown in the revenue account and balance sheet of the 
Indian business as at the 30th September, 1930, to the total of 
the Company’s investments at the same date in the Company’s 
balance sheet and revenue account, the interest being calculated 
at the average rate above mentioned. 


The view taken by the Income-tax Officer, which was 
concurred in by the Assistant Commissioner, and is maintained 
in this case, was that in the case of a life insurance company, 
the only reliable data to arrive at its profits was by a valuation 
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report, and he asked for a separate valuation report of the. 


Indian business for a triennial period. The Company declined 
to give this, but offered—though stating that they were under 
no obligation to do so—to send him a separate valuation of 
their Indian business as at the 30th September, 1930. A single 
valuation report as at the end of the year of account would 
obviously not have been sufficient for the ascertainment of 
profits; it would be necessary to have a valuation as at the 
terminus a quo, and this would be afforded either by a valua- 
tion as at the 30th September, 1929, or, in accordance with 
the practice of the Company, a valuation for a triennial period, 
under which the ascertained profit might be divided equally 
between the three years. If a valuation report as at the 30th 
September, 1930, can be complied, there can be no obstacle, as 
counsel for the Company admitted, io the compilation of a 
similar valuation report as at an earlier date. A valuation 
report over a triennial period is clearly the more convenient 
course. 

While Beaumont, C. J., expressed himself as inclined to 
accept the contentions of the appellants as above stated, both 
the learned Judges decided the case adversely to the appellants 
on an argument submitted to them for the first time by the 
Advocate-General that income earned in Australia on monies 
remitted by the Indian branches and invested in Australia was 
liable to tax under S. 42 of the Act. In their Lordships’ 
opinion, any claim as to liability to tax under 5, 42 is a matter 
outside the letter of reference and is irrelevant to the questions 
submitted. It is an altogether different matter that, in making 
a valuation of the Indian business, it is necessary to consider 
the reserves held against the liability on the Indian policies, 
which in fact are held and invested by the head office. Their 
Lordships are not concerned in the present case with any 
possible liability of the Company to tax under S. 42, and they 
express no opinion on the matter. 

In the opinion of their Lordships, the Income-tax 
Officer was entitled to take the view that the income, profits 
or gains of the Indian business could not properly be de- 
duced from the data supplied by the Company with the 
return. Only a small proportion of the premiums received 
could be said to represent income, profits or gains, and that 
would have to be taken on an average basis, as there will 
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_ be losses on individual policies. As regards the appellants’ 


second contention, their Lordships are of opinion that the 
Income-tax Officer rightly took the view that the information 
submitted by the appellants did not afford more reliable data 
for computation of the income, profits or gains of the Indian 
business than the method prescribed by R. 35, which is based 
on the total income, profits or gains of the Company, the 
proportion attributable to the Indian business being calculated 
on the ratio of the Indian premium income to their total pre- 
mium income. There can be no doubt that the total income, 
profits or gains of the Company would fall to be computed on 
the basis of their triennial valuation reports, which, in their 
Lordships’ opinion, is the most reliable method of computation 
in the case of a life insurance company. It is the method 
applied under R. 25 in the case of companies incorporated in 
India. The amount of interest earned on investments, though 
it is an element in the ascertainment of the income, profits or 
gains, is not by itself a reliable datum for such ascertainment. 
Their Lordships are therefore of opinion that the Income- 
tax Officer was justified in resorting to R. 35. 
Applying R. 35, the Income-tax Officer assessed the 
Company as follows :— 
(1) Premiums of the Company as a whole £ 
for the year-ended 30th September, 1930 .. 3,244,476 
(2) Premiums of the Company in British 
India for the same period ote 87,942 
(3) Net assessable profit of the Company 
as a whole based on the triennial investi- 
gations as at 30-9-28 .. 1,405,027 
Proportionately profit of British India 38,083 
or, at 1s. 587d. = Rs. 5,14,020. 
As regards (1) and (2) if their Lordships assume without 
deciding that under S. 35 in its application to the present case 
“premium income” should include the premiums received in 
respect of participating policies, it will still remain that as 
regards (3) the principle of Style’s case,1 (Supra) has been 
altogether ignored. 
The “total income, profits.or gains, of the companies” 
referred to in R..35 is the income, profits or gains as they 
would be ascertained for the purposes of the Act. 





1. (1889) 14 A. C. 381.. 
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In the assessment order the following attempt is made to 
meet this manifest objection—apparently by showing that the 
figure of £1,405,027 being less than the average receipts (ex- 
cluding premiums) for a year is not excessive :— 


“ According to the Bombay High Court decision the surplus profit arising 
out of contributions from the participating policy-holders is not liable to tax. 
From the valuation report of the Company as a whole the triennium ended 
30-9-28, it will be seen that the income from sources other than participating 
and non-participating premiums is £4,404,140, i.¢., average income for one 
years is £1,468,047 (about). The surplus for the year ended 30th September, 
1930, based on the above said triennial investigations as intimated is 
£1,405,027 which is less than the average income of £1,468,047. For the pur- 
poses of assessment, it is regarded that the expenditure incurred by the 
Company is first set off against the participating and non-participating pre- 
mium income and the balance of expenditure against income from other 
sources. Thus the surplus is regarded as wholly out of income from other 
sources liable to tax.” 


This argument cannot be accepted: indeed it is quite 
inconsistent with the reasons for rejection of the appellants’ 
two contentions on the first question. The Income-tax Officer 
has entirely ignored the non-participating premiums received, 
and on the other hand, has included the whole amount of 
consideration received in respect of annuities. Further, he 
has deducted nothing in respect of the liabilities of the Com- 
pany, or for the expenses relative to the non-participating 
business. It is impossible to regard this figure as a proper 
ascertainment of the income, profits or gains of the Company. 

Their Lordships are therefore of opinion that the assess- 
ment was not a valid or legal assessment under R. 35. 

Their Lordships, accordingly, are of opinion that the 
first question in the letter of reference should-be answered 
in the affirmative, and that the second question should be 
answered in the negative. They will humbly advise His 
Majesty that the appeal should be allowed, that the judgment 
of the High Court should be set aside and that the questions 
should be answered as above stated. The respondent will pay 
to the appellants their costs of this appeal and in the Court in 
India. 

Appeal allowed. 
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'IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice VENKATARAMANA Rao. 
Vedavyasa Alasinga Bhattar 


and others | .. Appellants* (Plaintiffs) 
- v. 
Vedavyasa Venkatasudarsana 
Bhattar and others .. -Respondents (Defendants 5 
to 8). 


Hindu Religious Endowmeni—Public temple—Mirasi office in-~Alienabi- 
lity of—Hlereditary trusteeship and hereditary mirasi offices-—Partition of- 
among the. members of the family—Validity of—How far such partition 
arrangement binds the neirs of the parties to the arrangement—Succession to 
such offices—Law governing such succession. 


A family descended from one V was entitled by rotation to trusteeship 
in Srirangam temple, recognised by a scheme framed’ in Sitharama 
Chetty v. Sir S. Subramania Iyer (1915) I.L. R. 39 Mad. 700 at 721: 30 
M. L. J. 29 and was also entitled to certain mirasi offices therein to 
which were attached emoluments. In 1870, the said family which was 
undivided and was represented by three branches, entered into a partition by 
which they divided the offices, etc, along with and like the other private 
property. As for the trusteeship, they arranged for management of the same 
by turns, one branch in each year. In 1924, there was another arrangement 
to which the plaintiffs were parties, which affirmed the 1870 arrangement. 
One of the branches became extinct by the death of the sole representative of 
that branch and the question was if his rights in the mirasi offices and trustee~ 
ship devolved by survivorship or succession as ordinary partible property. 

Held, that as the family was divided, the religious offices with the 
emoluments attached thereto went by succession, according to the laws of 
inheritance applicable to private property. The same principle applies to the 
devolution of the turn of office of hereditary trusteeship in a public institu- 
tion which has become vested on division between the various members of 
the family. A family arrangement or a partition entered into by the several 
branches of the family must be given effect to so long as the interests of the 
trust are not imperilled. 

Ramanathan Chetty v. Murugappa Chetty, (1903) I.L.R. 27 Mad. 192: 13 
M.L.J. 341 and on appeal Ramanathan Chetty v. Murugappa Chetty, (1906) 
L.R. 33 I.A. 139: 1.L.R. 29 Mad. 283: 16 M.L.J. 265 (P.C.)and Thiruvengadam 
v. Butchayya, (1927) I.L.R. 52 Mad. 373: 55 M.L.J. 757. followed. 

Sethuramaswamiar v. M eruswariviar, (1917) L.R. 45 LA. 1: LL.R. 
41 Mad. 296; 34 M.L.J. 130 (P.C.) and Alagappa Mudaliar v. Sivaramasundara 
Mudaliar, (1894) LL.R. 19 Mad. 211, explained and distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 27 of 1930 (A. S. No. 2 
of 1930 District Court) preferred against the decree of the 
Court of the District Munsif of Srirangam in O. S. No. 54 of 
1928. 








* Second Appeal No. 1071 of 1931, 24th October, 1935. 
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K. Rajah Aiyar and K. Ramanathan Chetty for appellants. 
S. V. Venugopalachari and R. Rangachari for respondents. 
The Court delivered the following 
JUDGMENT.——One Vedavyasa Bhattar was a Dharmakartha 
of the Srirangam temple and the right of his family to a place 
in the Dharmakarthaship is still reserved in the scheme framed 
by the High Court in Sitharama Chetty v. Sir S. Subramania 
Aiyarl, He had also certain mirasi offices in the temple with 
emoluments and perquisites attached to them. In 1870 the office 
of the Dharmakartha and certain mirasi offices were held by 
three descendants of the said Vedavyasa Bhattar, viz., (1) Sri 
Venkata Bhattar (2) Venkatasudarsana Bhattar and (3) 
Thatha Bhattar who then constituted an undivided Hindu 
family. Owing to dissensions in the family in 1870 they 
became divided in status and later effected a partition of their 
properties including the mirasi offices in a certain manner. 
Ex. III dated Ist January, 1876, which evidences the division 
provides, so far as the Dharmakarthaship is concerned, enjoy- 
ment by turns by the three members in rotation each for one 
year. The actual arrangement in the document was only for 
three years. But it is in evidence and not disputed that it was 
| acted upon up to the date of the suit by the representatives of 
the various branches. In 1924 by a document, Ex. V dated 
7th February, 1924, and styled deed of partition, four members 
of the family, representatives of the three branches who were 
parties to the deed of 1876, purported to effect a complete 
partition of all that they had kept and enjoyed in common up 
to that date. They affirmed the arrangement of 1876 and 
stated that the properties were being enjoyed in accordance 
' therewith up to that date. Thirumalai Bhattar one of the 
parties to Ex. V died leaving no issue and the first defendant 
became his heir under the Hindu law in preference to the 
plaintiffs. It may be mentioned that the plaintiffs 1 and 2 and 
the first defendant were parties to Ex. V. The plaintiffs have 
now filed the suit out of which this second appeal arises 
praying for two reliefs, viz, (1) for “declaring that the 
plaint schedule offices, rights and perquisites lapse by survivor- 
- ship to the plaintiffs and the defendants 1 and 2 on the death 
of the said Vedavyasa Thirumalai Bhattar, on 12th November, 
1927, and as a consequential relief (2) for directing (a) the 








1. (1915) I.L.R. 39 Mad. 700 at 721: 30 M.L.J. 29. 
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first and second defendants to enjoy the plaint schedule offices, 
rights and perquisites with the plaintiffs in equal moities by 
turns or in any other manner the Court may deem fit to order, 
giving necessary directions therefor to the first, second and 
third defendants ”’. 

Both the Courts have dismissed the suit holding that the 
arrangement entered into in 1876 and 1924 were binding on the 
parties in virtue of which the first defendant is entitled to 
enjoy the share of Thirumalai Bhattar in preference to the 
plaintiff. 

Mr. Rajah Iyer on their behalf has raised three contentions: 
One on a question of fact and two on questions of law namely 
(1) the office of Dharmakarthaship was in fact kept undivided 
and plaintiffs have succeeded to the share of Thirumalai Bhattar 
by right of survivorship along with defendants 1 and 2. (2). 
The Office of Dharmakarthaship and the mirasi offices are 
inalienable and impartible. (3) Whatever may be said of 
religious offices, the office of dharmakarthaship being in the 
nature of a bare trusteeship could not be the subject of a 
partition and every descendant succeeds to the trusteeship in 
his own right, not as a representative of another and any 
arrangement come to between the parties at one time could only 
bind them and not their successors. 


The question of fact can be easily disposed of. The docu- 
ments clearly indicate that the members of the family became 
divided in status and effected. a complete division of all the 
properties including the office. In the document of -1876 no 
doubt provision was made only for three years in regard to the 
dharmakarthaship but it was illustrative of the future order 
in which the property was to be enjoyed by the several 
branches and for a period of nearly half a century it was so 
enjoyed. It must therefore be found that the office was’ 
divided and enjoyed by turns by the three branches in rotation 
in accordance with the arrangement of 1876. 

Thé office of a trustee of a temple or a religious office 
therein is prima facie inalienable. It is ‘also indivisible. In 
one sense it is true that where the office is held by many, it is 
a collective office. I may state at the outset that it is neither 
sound nor proper to think of such offices from the point of view 
of a bare trustee under English law.. The conception. of the 
office of a trustee in English law is not the same as the Hindu 
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conception. In Vidyavaruthi v. Balusami Ayyar! when speaking 
of a trustee of a temple, their Lordships of the Privy Council 
observed ; 


“It has also to be remembered that a trust in the sense in which the ex- 
pression is used in English law is unknown to the Hindu system pure and 
Simple,..... in no case is the property conveyed to or vested in him nor 
is he a trustee in the English sense of the term”. 


The office of a trustee has always been prized as a valuable 
possession or property much more than tangible property. The 
succession to a religious office or the office of a trustee of a 
temple is regulated according to the course prescribed by the 
founder expressed or implied or according to the usage which 
is again supposed to be the index of the intention of the 
founder. Usage has often been resorted to for making the 
office heritable, Nul Kisshen v. Hurrischandra®, to make it also 
partible under certain conditions, Mitta Kunth v. Neeranjan8, 
Mancharan v. Pranshankar4 .or to make it alienable in the line 
of heirs, Mancharan v. Pranshankar4 Rajaram v. Ganesh’ 
Sri Mahant Prayag Doss Jee Varu v. Govindacharlus. The 
intention of various pious donors and benefactors in creating 
such offices and endowing properties to religious or charitable 
purposes has always been and must be deemed to have been in 
accordance with the notions and known usages of the com- 
munity. Even where the office of trusteeship is hereditary— 
and it may be held by a single family or a number of families. 
Vide Rajah Vurmah Valia v. Ravi Varmah't. As observed by 
Wallis, J. in Ganranga Sahu v. Sudevi Matas the institution of 


hereditary trusteeship is held to-rest on the intention of the . 


donor either expressed in the instrument of trust or to be 
presumed from the usage. In Rajah Vurmah Valia v. Ravi 
Varmah’ their Lordships of the Privy Council observed; 


“The unknown founder may be supposed to have established this species 
of corporation with the distinct object of securing the due performance of 
the worship and the due administration of the property by the instrumentality 
and at the discretion of four persons capable of deliberating and bound to 
deliberate together; he may also have considered it essential that those four 
persons should be the heads of particular families resident in a particular 


1. (1921) L.R, 48 LA. 302: IL.R. 44 Mad. 831 at 839, 840: 
41 M.L.J. 346 (P.C.). 


2. (1818) 2 Morley’s Digest 146. 3. (1874) 14 Bengal L. R. 166. 
` 4, (1882) LL.R. 6 Bom, 298. 
5. (1898) LL.R. 23 Bom. 131. 6. (1935) 68 M.L.J. 295. 


7. (1876) L.R. 4 LA. 76: LL.R. 1 Mad. 235 (PiC.). < 
8. (1917) LL.R. 40 Mad. 612 at 628: 32 M.L.J. 597 (F.B.). 


Alasinga 
Bhattar 


v. 
Venkata- 

sudarsana 
Bhattar. 


Alasinga 
Pantar 


Veikata- 
sudarsana 
Bhattar. 


428 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


district open to the public opinion of that district, and having that sort of 
family interest in the maintenance of this religious worship which would in- 
sure its due performance”. 


The Courts in dealing with these hereditary and charitable 
offices have always kept two considerations in view: (1) the 
intention of the founder must be given effect to and should not 
be frustrated (2) the interests of the trust are paramount and 
any thing injurious to the interests of the trust cannot be 
countenanced. So, whether it isa case of a partition or an 
alienation, the courts have subordinated questions relating 
thereto to those two considerations. The prohibition against 
alienation for example was. founded onthe principle that to 
make the office the subject of a bargain was to defeat the inten- 
tion of the founder Narayana v. Rangal and it was by the appli-. 
cation of this principle that even an alienation for considera- 
tion to an heir was forbidden. The question of partibility has 
again been viewed from the same stand point. Melville, J. ` 
observed in Mancharan v. Pranshankar?. 


“Hereditary offices, whether religious or secular, are no doubt treated by 
the Hindu text writers as naturally indivisible ; but modern custom whether 
or not it be strictly in accordance with ancient law, has sanctioned such parti- 
tion as can be had of such property by means of a performance of the duties 
of the office and the enjoyment of the emoluments by the different co-par- 
ceners in rotation”. 

No doubt these observations were made with reference to 
a religious office but it has also been extended to the case of a 
bare dharmakarthaship without any emoluments attached 
thereto. As observed by Bhashyam Iyengar, J. in Ramanathan 
Chetty v. Murugappa Chetty. 

. “The juristic basis for the usage and the custom above referred. to is not 
strictly the legal right of partition of ordinary joint family property, but the 
equitable right to settle a suitable scheme for the efficient and satisfactory 
management of trusts the duration of the turns of the several members in 
rotation being however fixed with reference to the law of partition”. 

Their Lordships of the Privy Council in Ramanathan 
Chetty v. Murugappa Chetty4 (on appeal from Ramanathan 
Chetty v. Murugappa Chetty’) observed: 

“The arrangement seems to have been a perfectly proper arrangement 
conducing to the due and orderly execution of the office”. 

“In such a case, (where the office vests by descent in a number of persons) 


_in order to avoid confusion or an unseemly scramble, it is not unusual, and 





1. (1891) LL.R. 15 Mad. 183: 2 M.L.J. 19. 
. 2 (1882) I.L.R. 6 Bom. 298. 
,3 (1903) LL.R. 27 Mad. 192: 13 M.L.J. 341. 
‘4, (1906) L.R. 33 LA. 139: LL.R. 29 Mad, 283: 16 M.L.J. 265 (P.C.), 
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itis certainly not improper, for the parties interested to arrange among them- 
selves for the due execution of the functions belonging to the office in turn 
or in some settled order and sequence. There is no breach of trust in 
such an arrangement nor any improper delegation of the duties of a trustee”: 


Thus it will be seen that the principle of partition is 
permitted on the ground that the usage which sanctions it is 
wholesome for the efficient and smooth discharge of the duties 
of the office, where the office being hereditary in the family 
devolves on a number of co-trustees. So far as the trust is 
concerned, whoever manages the office by turns must be deemed 
to be managing on behalf of all and management by one of 
them in rotation is not considered to be adverse or exclusive 
to other co-trustees. 


The question now arises, if partition is permitted how it 
is to be enjoyed by the several members thereafter. 
Bhashyam Iyengar, J., in the very same case observes: 


“The usage and custom generally is that along with other properties the 
office also is divided in the sense that the office is agreed to be held and the 
duties thereof discharged in rotation by each member or branch of the family 
the duration of their turns being in proportion to their shares in the family 
property. Such a scheme of management may proceed either on the footing 
that the co-trustees are to continue as undivided members quoad the trust 
property or on the footing of being divided members, as in the case of the 
rest of the family property. In either case as between themselves their posi- 
tion will be that of co-trustees though on the death of any of them the 
devolution of his interest in the office will vary according asthe scheme of 
management has been settled on the one footing or the other”. 


This view seems to be borne out both on principle and 
authority. In the case of religious offices with emoluments 
attached thereto, usage has always been to permit partition and 
heritability in the various branches, according to the laws of 
inheritance applicable to private property; but should such a 
principle also be extended to the case of a trusteeship where 
there are no emoluments attached thereto? In Guanambanda 
v. Velu Pandaram! the Privy Council applied the Hindu law of 
inheritance to the trusteeship of a temple. Sir Richard Couch 
said: 


“In their Lordships’ opinion the ruling in Juttindramohan Tagore v. 
Ganendromohun Tagore? is applicable to an hereditary office and endowment 
as well as to other immoveable property”. 


(treating the office as immoveable property.) It may be 
noticed Sir Richard Couch wasa party to the decision in 
Mitta Kunth v. Neeranjan3 which recognised partition of ‘an 








1. (1899) L.R. 27 I.A. 69: LL.R. 23 Mad. 271: 10 M.L.J. 29 (P.C.) 
2. (1872) L. R. I. A. Supp. Vol. P. 47. 3. (1874) 14 B.L.R. 166, 
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office. Lord Macnaughten assumes that the office of a temple 
descends according to the ordinary law of inheritance applica- 
ble. He says in Ramanathan Chetty v. Murugappa Chetty): 


“On Mayandi’s death, the office devolved by inheritance on male descen- 
dants of his two wives”. 


Later on he says: 

“The office may become vested by descent in more than one person”, 

In Meenakshi Achi v. Somasundaram Pillai? where a 
widow of a divided member of a family was allowed to succe- 
ed to the management of a charity, in that case, a Kattalai in 
a temple, His Lordship Chief Justice Wallis made the follow- 
ing observation : 


“It was next argued by Mr. Ramachandra Aiyar that asthe plaintiff is 
now the only male member in the junior branch, he is entitled to the right to 
the exclusion of the females. He relied upon Purappavanalingam Chetti v. 
Nulasivan Chetti? and on Chenna Kesavaraya v. Vaidelinga‘ for the position 
that the office of a trustee in a public institution is indivisible and that 
succession to it must be regulated as in the case of impartible estates. 
However much one may wish that such a rule of law should obtain in regard 
to the management of trusts, we are of opinion that the course of decisions in 
this Presidency, which has the sanction of the Judicial Committee,is oppos- 
ed to this principle. In Ramanathan Chetty v. Murugappa Chetty® Sir V. 
Bhashyam Ayyangar, J., pointed out that the right of trusteeship ina public 
institution possessed by the members of a family, whenit is hereditary, 
descends in the same manner as the right to the enjoyment of ordinary family 
property”. 

In Annaya Tantri v. Ammakka Hengsu® it was held that 
a Hindu female was entitled to succeed to the office of archaka 
in a temple. Where succession according to the ordinary 
Hindu law is permitted in the case of a religious office there 
does not seem to be any objection to permit sucha course of a 
descent inthe case of a secular office like a bare trusteeship. 
In Tiruvengadam v. Butchayyat Srinivasa Ayyangar, J., after 
referring to Kunjamani Dasi v. Nikunja Behari8 observes: 


“When the office is held by a number of persons jointly, the right to the 
office on the death of any of the joint holders passes to his personal heirs, 


_ that is, to those who would be his heirs in respect of his separate property”. 








1. (1906) L.R. 33 LA. 139: LL.R. 29 Mad. 283: 16 M.L.J. 265 (P.C.), 
2. (1920) I.L.R. 44 Mad. 205: 39 M.L.J. 403. 
3. (1863) 1 M.H.C.R, 415. 4, (1877) LL.R. 1 Mad. 343. 
5. (1923) I.L.R. 27 Mad. 192: 13 M.L.J. 341. 
6. (1918). L.L.R. 41 Mad, 886: 35 M.L.J. 196 (F.B.). 
7. (1927). I.L.L. 52 Mad. 373: 55 M.L.J; 757. 
8. (1915) 22.C.L.J. 404. 
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In Gouranga Sahu v, Sudevi Matal, Srinivasa Ayyangar, J., in 


dealing with the doctrine of reverter of an office of a trustee to, 


the natural heirs of a founder observes that where a founder 
of a charity: 

“does not appoint another person to manage the properties so given, or 
settle a scheme for such management, as he is entitled to do at the time of 
the endowment and as a part of the same transaction, the natural presumption 
or the legal inference is that he intends to manage the property himself on 
behalf of the charity or reserves the management to himself. Such manage- 


ment may pass to his heirs by inheritance, just asa legal estate of inheritance 
may pass in England”. ' 


and he points out, citing the Privy Council decision in 
Mohan Lalji v. Gordhan Lalji2, that: 
“the vesting of the management in accordance with rules of inheritance 
applicable to private property must from the very nature of the right, be 
subject to the condition that the devolution in the ordinary line of descent is 


not inconsistent with or opposed to the purpose the founder had in view in 
establishing the worship”. 


Once it is recognised that the office of trustee is property 
to which the rules of inheritance governing ordinary property 
are applicable, and it has been applied where the office has 
vested in a single person, on principle the same rule must 
govern the devolution of the turn of office which has become 
vested on division between the various members of the family. 


Mr. Rajah Iyer relied on a number of decisions in support 
of his contention that this principle should not apply to the case 
of a bare trusteeship. The decision which he strongly relied 
on is that of the Judicial Committee in Sethuramaswamiar v. 
Meruswamiar8, where their Lordships make the observation 
that Ramanathan Chetty v. Murugappa Chetty4 and Ramana- 
than Chetty v. Murugappa Cheity5, dealt with a case of private 
trust. As has been pointed out by Wallis C.J., in Meenakshi 
Achi v. Somasundaram Pillaié, the observations of the Privy 
Council in that case which were purely obiter appear to have 
proceeded on some misconception as to the facts of that case 
and he pointed out that the decision of the Judicial Committee 
in Ramanathan Chetty v. Murugappa Chetty, proceeded on the 
view that the trust they were dealing with was a public trust. 








1. (1917) LL.R. 40 Mad. 612: 32 M.L.J. 597 (F.B.). 
‘Se 2. (1913) L.R. 40 L.A. 97: LL.R. 35 All. 283 (P.C.), 
3. (1917) L.R. 45 LA. 1: LL.R. 41 Mad. 296: 34 M.L.J. 130 (P.C.). 
4. (1903) I.L.R. 27 Mad. 192: 13 M.L.J. 341. 
5. (1906) L.R. 33 LA. 139: LL.R, 29 Mad. 283: 16 M.L.J. 265 (P.C.). 
6. (1920) 1.L.R. 44 Mad. 205: 39 M.L.J. 403. 


Alasinga 
Bhattar 


v. 

Venkata- 
sudarsana 
Bhattar. 


Alasinga 
Bhattar _ 


v. 
Venkata- 
sudarsana 
Bhattar. 


432 THE MADRAS LAW JOURNAL REPORTS. [voL. 


No doubt the approval of the decisions in Jaafar v. Aji! and 


Trimbak v. Lakshman?, would seem to suggest that their Lord- 


ships would favour the rule of impartibility, but as pointed out 
by Wallis C.J., the course of decisions has been opposed to this 
rule. Further their Lordships did not decide the qüestion and 
the actual decision was rested on the facts peculiar to the 
foundation in question. Sir Walter Phillimore observed: 

“It is unnecessary however to decide whether there is a general rule for 
the devolution of the management of charities of this class, because in their 
Lordships’ view, there is sufficient indication in the documents and surround- 


ing circumstances of this case that a devolution of the management to the 
heirs of the original donee is inconsistent with the purposes of the founder 


: when he created the endowments. 


Alagappa Mudaliar v. Sivaramasundara Mudaliar3, was 
another case relied on. But that case itself explains the 
principle upon which a partition will be permissible. The 
decision while it lays down that a renunciation or a waiver of 
a trust should not be permitted, enunciates the following 
principle: 

“Tf it was a mere arrangement for the more convenient management of 
the choultry, reserving to the plaintiff's brothers their right of control, and, 
if necesssary of resumption of actual management, then it might be said 
that there would be no interference with the supposed will of the founder and 


that the arrangement would be lawful. To that extent it seems clear that 
any co-parcener jointly entitled to management may waive his rights”. 


In every case of partition where several branches enjoy 
the office by turns there is no surrender or renunciation. It is 
always subject to the implied condition that the resumption of 
actual management can be availed of either by consent of 
parties or through Court and there is no question of divesting 
themselves of all control over the offices. As has been pointed 
out by their Lordships of the Privy Council in Ramanathan 
Chetty v. Murugappa Chetty4, 


“Tf he (a member) has any ground for attacking the management of the 
temple or the administration of the property attached to it, the Courts are 


open” < 


The case in Ayiswaryanandji Saheb v. Sivaji Raja Saheb 
is distinguishable because it was found therein that imparti- 
bility and management by a single individual who was the 
eldest member of the family had been the rule from the 


foundation. 





1. .(1864) 2 MAC.R. 19. . 2 (1895) 1.L.R..20 Bom. 495. 
. 3. (1894) I.L.R. 19 Mad. 211. 
4. (1906) L-R. 33 LA. 139: I.L.R. 29 Mad. 283 at-288: 16 M.L.J. 265 (P.C.). 
5. (1925) I L.R. 49 Mad. 116: 49 M.L.J. 568. 
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The decision in Ramanathan Chetty v. Murugappa Chetty}, 
is itself an authority for the proposition that a family arrange- 
ment or a partition entered into by the several branches of the 
family must be given effect to so long as the interests of the 
trust aré not imperilled. In this case the members of the 
family have acted upon the arrangement for nearly half a 
century and there is no reason why the arrangement should not 
be held binding on the representatives of the various branches. 
In a recent case Varadachariar and Stodart. JJ., in Nilamani v. 
Appanna Poricha2, following Ramanathan Chetty v. Muru- 
gappa Chetty’ and Ramanathan Chetty v. Murugappa Chetty}, 
observed that: 


“the arrangement will be binding upon the parties thereto and their re- 
presentatives till modified either by common consent or in some manner 
known to law”. 


In-this case the plaintiffs themselves were parties to Ex. 
V and it was not open to disturb an arrangement which they 
affirmed and which they acted on. 
‘The first defendant is therefore entitled to enjoy the turn 
of office of Dharmakartha as also the various religious offices 
which fell to the share of Thirumalai Bhattar in preference to 
the Plaintiffs. Inthe result the second appeal fails and should 
be dismissed with costs. 

Leave refused. Appeal dismissed. 

K. C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE STODART. 





R. Muthuswamy Pillai `.. Petitioner* (Defendant.) 
T ; 
S. Veeraswamy Pillai .. Respondent (Plaintiff.) 


Principal-and agent—-Suit for money had and recetved—Joint bet at~horse 
races—One person recovering money from book-maker—Refusal to pay share 
of other—Consultalion with astrologer through another—Payment of fees by 
other person—Right to reimbursement—Suit to recover sums due as race 
profits and astrologer’s fees—Award of interest—Contract Act (IX of 1872). 
Ss. 30 and 73—Judgment in Small Cause suit-—Contents. 

_ The plaintiff and the defendant went to horse races together and jointly 
took a bet on a horse with a book-maker and the horse won. The defendant 
was the person who actually entrusted the money to the book-maker and he 
gave the plaintiff a sum of money corresponding to one half of the original 
stake and refused to give the plaintiff his share of the TT Subsequently 


C. R. P. No. 1154 of 1933. h December, 1935. 
1 Ciee). L.R. 33 LA. 139: ay 29 Mad. 283: 16 MLJ. 265 (P.C.). 
2. (1935) 70 M.L.J 262 
` 3. (1903) LL.R. 27 Mad. 192: i5 MLJ. 341, 
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the defendant got the plaintiff to employ an astrologer to cast the horoscope 
of the defendant’s son but he failed to pay the astrologer the agreed fees and 


‘the plaintiff had to pay the same. The plaintiff sued to recover from the der 


fendant his share of the profits of the bet in the horse race and the amount 
he had paid the astrologer on behalf of the defendant. 

Held, that the defendant was merely the agent of the plaintiff to make 
the bet in the horse race, that plaintiff was entitled to recover his share of 
the profits as money had and received, and that his claim was not barred by 
S. 30 of the Contract Act. 

Anson's Law of Contract, 17th Edition Page 228. De Mattos v. Benjamin 
(1894) 70 L. T, 560 and Maung Po Htaik v, Bramadin,"A.I.R. 1929 Rang, 244 


‘relied on. 


Heid also, that the plaintiff was entitled to recover the amount paid by 


-him to the astrologer on behalf of the defendant, and that his claim was not 


based on an assignment by the astrologer of a chose in action. 
Held further, that the plaintiff was entitled under S. 73 of the Contract 
Act to recover: interest ata reasonable rate on the sums claimed by him, 


In the case of a judgment in a small cause suit it is sufficient compliance 
with the law if the judge applies his mind to the points raised and records 
his decisions thereon. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 


of .Coimbatore in S. C. 5. No. 3096 of 1932. 


M. Krishna Bharath for petitioner. 
N. Somasundaram for respondent, 
The Court delivered the following 


JUDGMENT.— The petitioner was the defendant in a small 
cause suit and two claims were decreed against him and he 
now impugns the decree on the ground that for several reasons 
it is not according to law. 

The first ground is that the judgment is lacking in form. 
The judgment is as follows:—After describing the cause of 
action on both counts the learned District Munsif says:— 


“2. The defendant contends that the suit claim is not true. 
3, The points for consideration are :— 
(1) Has the Court no jurisdiction? 
(2) Is the suit for share of profits of a successful finished horse race not 
maintainable ? 
(3) Is the defendant not liable for astrologer’s fees? 
(4) What relief? 
.4. I find that the claim on each of the two heads is legally maintainable 
and true on the facts and should be allowed.” 
It is contented that the learned District Munsif here has 


clubbed together all the points for determination and has made 
a statement merely to the effect that he finds all the issues in 
favour of the plaintiff a kind-of judgment which has been 
found by a single judge of this court to be inconsistent with 
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the terms of Ò. 20 r. 4 Civil Procedure Code (See Moideen 
Koya v. Moideen Kutti Haji. The provisions of O. 20 t. 4 
are: 


` “Judgments of a court of small causes need not contain more than the 
points for determination and the decision thereon”. 


I am not prepared to say that this judgment does not con- 
form to the rule. I certainly do not think that the learned 
District Munsif has clubbed all the issues. There were two 
main issues, one was the maintainability of the suit as it arose 
on the pleadings and the other was whether the facts of the 
case were true. The judgment is sufficient to show that the 
learned District Munsif applied his mind to the two points 
and he certainly has recorded his decisions on them. 

_ The next point arises out of the nature of the claim for 
Rs. 31 odd being the proceeds of abet. The plaintiff and the 
defendant, as found by the learned District Munsif, went to 
horse races together arid they each put Rs. 10 on the same horse 
and the horse won. The person who actually entrusted the 
money to the book maker and who collected the money from 
the book maker was the defendant, and he gave back to the 
‘plaintiff not Rs. 40 which was half the total but only Rs. 10 
which corresponded to half of the original stake. It is con- 
tended that the recovery of this money from the defendant is 
barred by S. 30 of the Indian Contract Act. That section says, 


“Agreements by way of wager are void; and no suit shall be brought for 
recovering anything alleged to be won on any wager”. 


I do not think that the section applies to the case at all. 
The suit is clearly one for money had and r&ceived to the 
benefit of the plaintiff. The defendant was merely the agent 
of the plaintiff to make the bet. In England under the Gaming 
Act of 1845 in which S. 18 is more or less the same as S. 30 
of the Indian Contract Act, the law is clear that money held in 
this way can be recovered. At p. 228 of Anson’s Law of 
contract, 17th edition the English case De Mattos v. Benjamin? 
is cited and the effect is shortly stated as follows: 

“Tt is clear, however, that one who is employed tO make bets on behalf of 
another and who receives the winnings cannot keep them. This is money 
received on behalf of another and is within the Act”. 

The same principle is followed in the case of the Rangoon 


High Court reported in Maung Po Htaik v. Bramadin.1 





1. (1925) 49 M.L.J. 354. 
2. ny n H g (Q.B.) 248=70 L.T, 560. 
R. 1929 Rang. 244, 
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The third point raised by the learned counsel for the 
petitioner is that the amount claimed under the second head 
could not be decreed as the plaintiff’s title to it depended on 
the assignment of a chose in action. The fact is that the 
defendant got the plaintiff to employ an astrologer to cast the 
horoscope of the defendant’s son, and owing to subsequent 
misunderstandings the defendant did not pay the astrologer the 
agreed fee namely, Rs. 25 and the plaintiff had to pay it. The 
claim for this money is clearly enforceable and the learned 
Counsel’s contention here that the astrologer really assigned to 
the plaintiff the right to collect the money rests on one sentence 
in the plaintiff’s evidence, 


“I gotan assignment from the astrologer.” 


On looking at the receipt which the astrologer gave it is 
quite clear that there was no kind of assignment, properly 
speaking of the right to collect the debt. 


The astrologer says “you have paid. I have received the money from 
you and I give this to you as a receipt and a voucher to support your claim 
to recover from the defendant” 


That is all. 


The fourth ground of this petition is that the two causes 
are not of a kind which can be agitated in the same suit but 
it appears to me there is no objection to that proceeding. 


Lastly, the petitioner urges the learned District Munsif 
was wrong in giving the plaintiff interest on the sums claimed. 
The learned Counsel for the respondent justifies the award of 
interest under S. 73 of the Indian Contract Act. In the case 
of both the sums—the money which was the proceeds of the 
bet and the money which the plaintiff had paid to the astrologer 
——the plaintiff was undoubtedly kept out of his money and the 
defendant undoubtedly had the use of the money and the fact 
which enabled the defendant to use the money was that he had 
broken his obligation to the plaintiff. It seems to me, there- 
fore that the provisions of S. 73 of the Indian Contract Act 
would apply. The plaintiff is entitled not only to receive the 
money he ought to have been paid on the due date but also 
interest at a reasonable rate for the period during which he 
has been kept out of it. 


In the result the petition is dismissed with costs. 
B. V. V, Petition dismissed, 
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PRIVY COUNCIL. 
[On appeal from the Court of Appeal of New Zealand: ] 


PRESENT :—Lorp ALNESS, Lorp ROCHE AND Sir SIDNEY 
RowLatt. 
Marjorie L’Estrange Trickett .. Appellant*. 


v. ; 
The Queensland Insurance Company, Limi- 
ted and others .. Respondents. 


Insurance—-Motor insurance Policy—Liability under—Exception to— 
Onus of showing that the case is covered by the exception—Exception when 
car ‘being driven in a damaged or unsafe condition’— If driver should be aware 
of the unsafe condition, 

A policy of motor insurance provided that “if the insured, whilst between 
the ages of 16 and 65, shall be injured by an accident sustained in connection 
with any motor vehicle described in the schedule hereto.—the company shall 
pay to the insured or his legal representative compensation under the 
following scale :—” There was an exception to it, namely, that ‘no liability 
shall attach to the company under this policy in respect of any loss, damage 
or liability occurring or any personal accident to the insured occurring :— 


(1) While any motor vehicle in connection with which indemnity is 
granted under this policy is:—(e) “being driven in a damaged or unsafe con- 
dition”, : 

Held, the onus is on the insurance company to show that the case falls 
within the exception to the policy of insurance issued by them. The terms 
of the proviso are unambiguous and plain and cannot therefore be added to. 
It is enough for the company to show that the car was driven in a damaged 
or unsafe conditionand it is not necessary to further prove that the driver 
had knowledge of the defect as it will be adding to the clause the words ‘to 
the knowledge of the driver’. 


Barrett v. London General Insurance Co, (1935) 1 K.B. 238 distinguished. 


R. K. Chappel K. C. and A. T. Denning for appellant.. 
S.O. Henn Collins K.C. and John Buckley for respondents. 


Their Lordships’ Judgment was delivered by 


Lorp ALNnzss.—This isan appeal from a judgment of the 
Court of Appeal of New Zealand, dated 25th November, 1932, 
affirming, by a majority, a judgment of the Supreme Court of 
New Zealand, whereby judgment was entered for the respon- 
dent company. 

The issues in the case lie within narrow compass. The 
appellant, who was plaintiff in the action, and whose title is not 
in dispute, is a daughter of a retired civil servant named Alfred 
John Ernest Wiggs. Wiggs was killed in a motor accident on 





* P, Ç. Appeal No. 21 of 1934 ; 9th December. 1935. 
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the night of the 17th of November, 1930. At the time of his 
death he was insured with the respondent company under a 
policy of motor insurance; and the claim made by the plaintiff 
in the action was for a sum of £1,000, payable, as she main- 
tained, under the said policy, in respect of the death of her 
father. iy 


The question in the appeal is whether, in the circumstances 
under which Wiggs was killed, the respondent company is 
exempted from liability by reason of one of the exceptions in 
the policy of insurance. 


The policy is dated 19th February, 1930. The clause under 
which the claim is made by the plaintiff is in these terms :— 


“ If the insured, whilst between the ages of 16 and 65, shall be injured by 
an accident sustained in connection with any motor vehicle described in the 
Schedule hereto,....the Company shall pay to the insured or his legal perso- 
nal representative compensation under the following scale :— 

(a) If the accident shall within three calendar months of the occur- 
rence thereof be the direct and immediate cause of the death of the insured, 
the sum of £1,000.” 


The exception, under which the respondent company success- 


| fully resisted liability in the Courts below, is in these terms :— 


“No liability shall attach to the Company under this policy in respect of 
any loss, damage or liability occurring or any personal accident to the insured 
occurring :— 

“(1) While any motor vehicle in connection with which indemnity is 
granted under this policy is :— 
“(e) Being driven in a damaged or unsafe condition,” 


The circumstances under which the appellant’s claim arises 
are as follow:—About midnight, on the 17th of November, 
1930, a motor car was being driven by the deceased, Wiggs, in 
a northerly direction, on the Hutt Road, from Petone to 
Wellington. . His car collided with another car, which was 
being driven in the opposite direction—i.e., in a southernly 
direction on the Hutt Road—by a Dr. Findlater. As a result 
of the collision Wiggs was killed. 

The respondent company maintained that Wigg’s car was, 
at the time of the collision, being driven without. lights, that it 
was therefore in an unsafe condition, and that accordingly, 
under the proviso already quoted, they were relieved from 
liability under the policy. 

All the Judges in the Courts below held that, at and about 
the time of the collision, the lights of Wiggs’s car were not 
shining. In particular, the dissentient Judge in the Court of 
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Appeal, Mr. Justice Herdman, in the course of his judgment 
said :— 

The learned Chief Justice, in the Court below, found that before the 
collision took place the condition of the car, so far as its lights were concern- 
ed, was unsafe, and that this unsatisfactory state of affairs had existed for 
some time, at any rate, before the actual impact. The evidence justifies this 
finding of fact. 

This finding was not challenged in argument by the appellant's 
counsel. Indeed he was constrained to admit that it was 
correct, and justified by the evidence. 

Mr. Chappell, however, for the appellant, maintained these 
contentions — 


(1) That, in order that the respondent company should 
escape liability under the policy, it must show, not only that 
the car was being driven in a damaged or unsafe condition, but 
also that the driver was aware of that fact; 


(2) That it was not established in evidence by the respon- 
dent company that the driver of the car was aware of its 
damaged or unsafe condition ; 


(3) That the law affecting the proviso referred to can be 
assimilated to the maritime law of sea worthiness, and that, on 
that analogy, proviso (1) (e) applies only where the car was 
in a damaged or unsafe condition at the beginning of its 
journey, or that, in other words, there is no running warranty 
by the driver of the roadworthiness of the car. 


Their Lordships proceed to examine these contentions in 
their order, bearing in mind that the onus is on the respondent 
company to show that the case falls within an exception to the 
policy of insurance issued by them. This was recognised in 
the Court of first instance, where the respondent company led 
in the proof.. On the other hand, it must. not be forgotten that 
the function of an exception to a policy is to limit the liability 
under it, and to destroy a right which, apart from the excep- 
tion, would survive. 


(1) Is knowledge on the part of the driver of a car of its 
damaged or unsafe condition an essential ingredient of proviso 
(1) (e) of the general exceptions to the policy? The appellant 
maintained that it is, inasmuch as the proviso is ambiguous in 
its terms, and is therefore open to the conclusion contended for 
by the appellant. ‘The proviso being, as the appellant’s counsel 
maintained, ambiguous‘in its terms, He compared it with excep- 
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tion (d) 'in the policy, under the heading of ‘Loss or damage 
to motor vehicle”, and contended that, only on the view: that 
his argument upon proviso. (4) (1) (e) was'sound, could: the 
provisions of the two clauses reasonably be reconciled. It must 
be remembered that, in the present case, the defect was not a 
latent one, which was potentially dangerous. As to the case of 
a latent defect their Lordships. offer no opinion. The car in 
the case under consideration was actually and de presenti 
unsafe to drive, because a necessary appliance was not func- 
tioning. It was driven after that state of affairs had developed. 
Unless their Lordships can assume—which they cannot—that in 
every case Waneh could occur under proviso (d) under “loss or 
damage to car” the general ‘proviso (4) (1) (e). would also 
apply and displace it, the suggested repugnancy does not arise. 


Their Lordships are unable to take the first step which is 
essential to the success of the appellant’s argument, and to hold 
that proviso (4) (1) (e) is couched in ambiguous terms. On 
the contrary, in the judgment of their Lordships, the terms of 
the proviso are unambiguous and plain—indeed intractable. 
Their Lordships cannot find any justification for supplement- 
ing the terms of the proviso by adding to it: the words “to the 
knowledge of the driver”, as they are invited to. do by-the 
appellant, or for reforming the contract into which he entéred. 
It is not immaterial to observe in this connection that, in 
certain of the other provisos which are adjacent to that with 
which the Board are concerned, the knowledge of the assured 
is set out eo nomine, where it is intended that that knowledge 
should form a condition of the contract between the parties. 
Their Lordships have in these circumstances no hesitation in 
rejecting the first contention of the appellant, and in refusing 
to read into the policy words which are not there. 

(2) If the views above expressed are sound, the second 
argument propounded by the appellant, which relates to the 
proved knowledge by the driver of the damaged or unsafe 
condition of the car does not arise. Their Lordships however 
cannot refrain from adding that, on the evidence, they would 
have great difficulty in holding that the deceased was ignorant 
of the unlit condition of his car. 

(3) The third point argued by Mr. | Chappell for the 
appellant’ is quite indépendent of the previous two points. “His 
contention depends, for. its. validity. on certain. dicta of 
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Mr. Justice Goddard in Barret v. London General Insurance Co.1 
All that their Lordships find it necessary to say regarding that 
judgment is that, while not questioning the conclusion reached 
by the learned Judge on the facts of the case, they find great 


difficulty in agreeing with the reasons upon which that conclu-, 


sion was based. They are not able to assimilate, as did the 
learned Judge, the position of a ship at sea with that ofa 
motor car on land, and in rigidly applying the same code of 
law to both cases. For reasons which are too obvious to be 
stressed in detail, their Lordships think the analogue imperfect 
and indeed misleading. They are of opinion that the argument 
based by the appellant on the identity of the conditions which 
govern the sea-worthiness of a ship at sea and the road-worthi- 
ness of a car on landis unsound. 


In the result, therefore, their Lordships are of opinion 
that the three contentions advanced on behalf of the appel- 
lant fail, that the majority judgment of the Court of Appeal 
falls to be affirmed, and that the present appeal should be 
refused. They will humbly advise His Majesty accordingly. 


Solicitors for Appellant—Montagu’s and Cox, and Cardale. 


_, Solicitors for Respondents—Wray, Smith and Halford. 
S.P.K. Appeal refused. 


S.V.V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — Mit, AJUSTER VARADACHARIAR AND MR. JUSTICE | 
STODART. 
Tapih anabal Anni (deceased ) repre- 
sented by Nataraja Manicka 
Mudaliar and others .. Appellanis* (Plaintiff and 
: Nil) 
vo 
Periathambi Nadar (deceased) 
_ represented by Ratnasami Nadar 
and others . Respondents Wetendinis 
and Nil). 


Trust—Ardhajama Kattalat ne a temple—Person in enjoyment of proper- 
ties subject to trust, becoming insolvent—O ficial Receiver selling the proper- 


— 





* Appeal No, 436 of 1929. 19th August, 1935, 
1. (1935) 1 K.B. 238, 
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ties to another—Application by the original owner under S. 145, Criminal 
Procedure Code, before Magisirate— Magistrate holding purchaser in posses- 
sion of properties—Death of trustee—His mother filing a suit for possession 


„of trust properties—Limitation Act (IX of 1908), Art.47—How far person 


succeeding to the trustee bound by the order of the Magistrate. 


Prior to 1918 one P waslenjoying the suit properties and performing 


, Ardhajama Kattalai of a temple in favour of which they were endowed. On 


P’s insolvency the Official Receiver sold the properties as P’s properties 
subject to the right of the kattalai and the first defendant purchased them in 
August, 1918, though formal sale-deed was executed only in 1920. Prior to 
1918 the properties were in possession of a tenant. In 1919 P had filed an 
application before the Divisional Magistrate setting forth the trust and 
claiming that on the termination of the lease he had himself resumed posses- 
sion of the lands. He complainedt hat the first defendant was interfering with 
his possession and hence asked for an order under S. 144 or 145 of the 
Criminal Procedure Code. The Magistrate held in 1920 that first defendant 
was in possession and declared him entitled to it till evicted in due course 
of law. The plaintiff who was the mother of P claimed trusteeship of 
the kattalai either from 1925 or from 1928 when P died. On the question 
whether the suit of the plaintiff had been barred by limitation since it was . 
brought after three years from the date of the A Magistrate’ s order in favour 
of defendant 1, 


Held, that the plaintiff’s suit was barred by limitation. If the trustee 
purported to act on behalf of the trust, the proper interpretation of the order 
would be that the trust itself was a party and should be held bound by that 
order; and whichever trustee might subsequently file a suit to set aside that 
order, would really be acting on behalf of the trust. 


If there is a bona fide dispute between a trust and a third person and the 
other conditions of the section are satisfied, there is no reason why it should 


“not fall within the cognizance of the Magistrate under S. 145 Criminal Pro- 


cedure Code; nor is there any reason why to an order passed by a Magistrate 
in such a case Art. 47 of the Limitation Act should not be applied. If this is 
the correct position, what is the justification for holding that it is only the 
particular trustee who was a party to a proceeding under S. 145 that must be 
held bound by that order or by the limitation prescribed in Art. 47? 

Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Kumbakonam in original Suit No. 10 
of 1927. 


K. Balasubramania Aiyar for Watrap S. Subramania 
Aiyar for appellants. 


K. Bhashyam Aiyangar and K. Naranha iyang for 
respondents. 
The Court delivered the following 


JupemeEnt. Varadachariar, J.—The only question for 
determination in this appeal is a point arising under Art. 47 
of the Limitation Act. 


A 
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' The- suit properties are: said to have been endowed for 
. the Ardhajama Kattalai of Sri Nageswaraswami Temple in 
Kumbakonam. Prior to 1918 one Periaswami Mudaliar seems 
to have been enjoying these properties and performing the 
kattalai. It is in dispute between the parties whether the 
properties have been wholly dedicated to the trust or are only 
subject to a charge in favour of the trust. On Periaswami’s 
insolvency, the Official Receiver sold these properties as 
Periaswami’s properties subject to the rights of the kattalai 
and the first defendant purchased them in August, 1918, though 
the formal sale deed was executed by the Official Receiver 
only in August, 1920. For some years prior to 1918 the 
properties had been in the possession of a tenant. In 1919 
Periaswami filed an application before the Divisional Magis- 
_ trate, Kumbakonam, setting forth the trust character of these 
properties and his management thereof and claiming that on 
the termination of the lease he had himself resumed possession 
in March, 1919. He complained that the present first defendant 
was interfering with his possession and asked for an order 
under S. 144 or 145 of the Criminal Procedure Code. (Vide 
Ex. 1-A). The Magistrate passed his order Ex. I on 17th 
February, 1920, holding that the first defendant (then first 
counter-petitioner) was in possession and declared him entitled 
to possession until evicted in due course of law. 


The present plaintiff is the mother of Periaswami who 
died in August, 1928. The plaint refers to certain events that 
took place in November, 1925, and suggests that the plaintiff 
became entitled to the trusteeship of the Ardhajama kattalai 
either from November, 1925, or from Periaswami’s death in 
August, 1928. Besides the first defendant who was declared 
to be in possession by the Magistrate, two other defendants 
were impleaded as parties to this suit, one being the trustee of 
Nageswaraswami temple and the other a gentleman who had 
been associated with the Ardhajama kattalai by some scheme 
framed by the Endowments:Board. It would appear from 
their statements that arrangements have latterly been made for 
the carrying out of the kattalai by payments to be made by the 
first defendant from out of the suit properties. It is not 
therefore so much the question of the interests of the trust 
that is in dispute in this suit as the question of the plaintiff's 
right to remain in possession and perform the. trust. The 
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question whether she is beneficially entitled to. the surplus 
income if any has been mooted, but as the lower Court has . 
disposed of the case only on the plea of limitation, it is not at 
present possible to say anything as to the beneficial interest, if 
any, in the surplus. 


The plea of limitation was raised under Art. 47 on the 


ground that this suit has admittedly been instituted more than 


three years after the date of Ex. I. The learned Subordinate 
Judge upheld this objection. It was contended before him that 
the plaintiff is not a person bound by the order of the 
Magistrate nor one claiming under a person so bound. . This 
argument has been repeated before us though in a slightly 
modified form. We do not think there is much force in that 
argument. 


It is too much to contend that Art. 47, should never be 
applied to trust properties. S. 145 of the Criminal Procedure 
Code, relates to the question of possession of immovable 
property and its application does not depend upon whether the 
claim is made by a private owner or on behalf of a trust. If 
there is a bona fide dispute between a trust and a third person 
and the other conditions of the section are satisfied, there is 
no reason why it should not fall within the cognisance of the 
Magistrate under S. 145; nor is there any reason why to an 
order passed by a Magistrate in such a case Art. 47, should 
not be applied. If this is the correct position, what is the 
justification for holding that it is only the particular trustee. 
who was a party to a proceedings under S. 145 that must be 
held bound by that order or by the limitation prescribed in 
Art. 47? If the trustee purported to act on behalf of the 
trust, the proper interpretation of the order will be that the 
trust itself was a party and must be held bound by that order 
and whichever trustee may subsequently file a suit to set aside 
that order will really. be acting on behalf of the trust. In 
these circumstances it seems to us opposed to the very idea 
underlying possession proceedings and the necessity of having 
a question of that kind settled promptly, that we should accede: 
to the appellant’s contention that wherever the interests of a 
trust are concerned orders under S. 145 can be questioned 
after an indefinite length of time by succeeding trustees. 
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On behalf of the appellant reliance has been placed upon 
an observation in Mohomad v. Ganapati,! that one dharma- 
kartha does not derive his title from his predecessor and is 
therefore not bound by his acts. This statement must be taken 
with considerable qualifications because the binding character 
of transactions entered into by any trustee will have to be 
judged not on the ground whether one trustee claims under 
another but on the ground whether the transaction was one 
justifiable under the circumstances in which it was entered into. 
The statement that even in a case of hereditary sticcession, one 
dharmakartha does not derive his title from his predecessor 
cannot be regarded as correct after the decision of the Privy 
Council in Ganasambannda Pandara Sannadhi v. Velu 
Pandaram.2 At page 282 their Lordships say: 

“the respondent Velu can only be entitled as heir to his father Nataraja 
and from and through him”. 

The preceding discussion in the judgment where their 
Lordships negative the theory of a succession of life estates in 
respect of the office of a trustee or the right to trust property 
makes clear what the observation above quoted was intended to 
signify. 


Even in the plaint in the present suit it is on the footing 
of a hereditary right of trusteeship that the case is stated, 
though incidentally reference is also made to some orders 
passed by the Endowments Board. The light afforded by 
decisions relating to adverse possession against a trust is also 
against the recognition of the argument that one trustee does 
not claim through his predecessor. There have no doubt been 
differences of opinion asto when the possession of an alienee 
from a trustee may become adverse to the trust. There has not 
been much difference of opinion as regards the effect of tres- 
pass on trust property or adverse possession of the office. 
Whatever the.difference may have been as to the time when the 
possession becomes adverse, there. has latterly been no doubt 
whatever that once adverse possession starts, it operates not 
merely against the then trustee but against his successors as 
well; and this can only be on the footing that each succeeding 
trustee claims under his predecessor. ` 





: 1. (1889) LL.R. 13 Mad. 277 at 280. - 
| 2 (1899) 10 M.L.J. 29: L.R. 27 LA. 69: I.L.R. 23 Mad. 271 (P.C.). 
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It was suggested by Mr. Balasubramania Ayyar that it 
may lead to serious consequences if we should hold that by the 
operation of Art. 47 a trust may be deprived of its properties 
by reason of S. 28 of the Limitation Act on the expiry of three 
years from a Magistrate’s order. It is unnecessary for us to 
say whether the lapse of three years will in every case neces- 
sarily extinguish the title or not. If as happened in one of the 
cases cited by Mr. Balasubramania Ayyar, Srinivasacharlu v. 
Subuddhi,1 a suit could be brought on behalf of the trust by 
somebody of whom it could be said that he is not claiming 
under the trustee who was a party to the order under S. 145 of 
the Criminal Procedure Code the title of the trust may be 
protected. But we do not think that this consideration should 


prevent us from holding against the plaintiff in this case 


because, as already stated, it is not so much the interests of the 
trust that are sought to be vindicated in this suit as the 
Plaintiff’s right to remain in possession and herself get the 
trust performed. 


A new point of view was suggested before us by Mr. 
Balasubramania Ayyar on behalf of the appellant, namely, that 
at the date of the Magistrate’s order Periaswami was not 
entitled to possession because under the terms of the lease 
which he had granted, the lessee was entitled to remain in 
possession till he was repaid an advance of Rs. 500. No 
reference to this circumstance appears to have been made in 
the pleadings or in the issues in the Court below nor have we . 
the lease deed itself before us. This information is only 
gleaned from a reference to the lease in the Magistrate’s order 
as well as in the sale-deed executed by the Official Receiver in 
favour of the first defendant. There is however the fact that 
in 1919 Periaswami did apply to the Magistrate as one in 
actual possession. Assuming that it was a false statement and 
that his right at that time was only to redeem the lessee or the 
first defendant as an assignee from the lessee, the present suit 
is not one based on that right. Whether a properly framed 
suit for redemption treating the first defendant as one entitled 
to remain in possession as an assignee from the lessee will be 
bound by Art. 47 or not itis not necessary for us to decide in 
the present state of the pleadings. The decisions in Bolai Chand 
Ghosal v. Samiruddin Mandal2, and Subbalakshmi Ammal v. 





1. (1888) 23 M.L.J. 348. 2. - (1891) I.L.R.19 Cal, 646. 
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Narasimiah,1 to which our attention was invited in this 
connection are beside the point. In the grounds of appeal 
to this Court they were invoked only on the footing 
that a fresh title accrued to the plaintiff on Periaswami’s 
death. It is now argued before us that a fresh title must be 
deemed to have accrued to Periaswami when the Official 
Receiver executed a sale deed to the first defendant. It is 
difficult to see how that could give any fresh title to Peria- 
swami. The alleged redemption of the lessee by the first 
defendant had taken place before Periaswami filed his petition 
before the Magistrate and certainly before the Magistrate’s 
order. There is accordingly no scope here for the application 
of the principle that Art. 47 will not bar any claim to relief on 
foot of a subsequently acquired title. The appeal therefore 
fails and is dismissed with costs. The appellant will pay to 
the Government the court-fee payable on the memorandum of 
appeal. 

Stodart, J.—I only wish to add that so far as the interests 
of the trust are concerned there is always the remedy to set 


aside the transfer by a former manager and in that case’ 


limitation is twelve years from the death of the transferor 
under Art. 134 (b). i l 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice CorNisH AND MR. Justice K. S. 
MENON. | j 
Rangappa Goundan and another _ .. Prisoners* (Accused). 


Criminal Procedure Code (V of 1898), S. 509—Dispensing with medical 
evidence to prove cause of death—Conviction in the absence of such evidence 
not sustainable, 

It is an elementary rule, that except by a plea of guilty admissions dis- 
pensing with proof as distinguished from admissions which are evidential, 
are‘not permitted in a criminal trial. (See Phipson on Evidence p. 19). 
Therefore, no consent or admission by the prisoner’s advocate to dispense 
with the medical witness could relieve the prosecution of proving by evidence 
the nature of injuries received by the deceased and that the injuries were 
the cause of death, The consequence was that an essential element of proof 
of the crime alleged against the accused was wanting and the conviction 
which has taken place in the absence of this evidence cannot stand. 


Trial referred by the Court of Session of the Coimbatore 
Division for confirmation of the sentence of death passed upon 








* R. T. No, 134 of 1935. 3rd December, 1935. 
1. (1927) 52 M.L.J. 482. 
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the said Prisoner in Case No. 93 of the Calender for 1935. 
V. L. Ethiraj and R. Sadasivan for 1st Accused. 
N. Somasundaram for 2nd Accused. 
Public Prosecutor on behalf of the Crown. 


The Judgment of the Court was delivered by 


Cornish, J.—The two appellants have been convicted of . 
the murder of one Sinne Goundan on the 4th March last, and 
have been sentenced to death. 


The case for the Crown is that the man was murdered by 
the appellants near a hut in some cotton fields where the three 
had gone that night to watch their crops. All three men were 
cultivators. 

It is common ground that the two appellants called for 
the deceased at his house that evening, about 9 O’clock, to 
accompany them to the fields, and that he went away with them. 

In consequence of information given to the Police by the 
two appellants at 5 O’clock next morning, a constable arrived 
upon the scene and found the dead body of Sinne Goundan 
lying in the cotton field, about 50 or 60 feet away from the 
hut. It was also seen there by the village munsif P.W. 9: 
who arrived later. i 

But an extraordinary thing happened at the trial. We are 
told that the medical witness, who had made a deposition 
before the committing Magistrate, was present in court. But 
the Public Prosecutor asking the defence advocate if he wished 
to examine this witness, and the defence advocate aswering in 
the negative, the witness was not called. The result was that 
no evidence was given at the trial with regard to the injuries 
received by Sinne Goundan, or to the cause of death, or.whe- 
ther the injuries received by him were responsible for death.. 
S. 509 Criminal Procedure Code is not intended to be applied 
where the medical witness is present in court, and it does not 
even appear that his deposition to the Magistrate’s Court was 
given in evidence. It is an elementary rule, that except by a 
plea of guilty, admissions dispensing with proof, as distin- 
guished from admissions which are evidential, are not permitted 
in a criminal trial. (See Phipson on Evidence page 19). 
Therefore, no consent or admission by the prisoner’s advocate 
to dispense with the medical witness could relieve the Pro- 
sectition of proving by evidence the nature of the injuries - 
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received by the deceased and that the injuries were the cause Rangappa 
of death. The consequence was that an essential element of oradan 
proof of the crime alleged against the two accused was 

wanting, and the conviction which has taken place in the 

absence of this evidence cannot stand. 

The learned Sessions Judge referred to the autopsy made 
upon the body as establishing beyond doubt that the man was 
murdered. But a post mortem report proves nothing. It is 
not even evidence, and can only be used by the witness who 
conducted the post mortem inquiry as an aid to memory. 
These propositions have already been stated in Queen Empress 
v. Jadub Dasi. The question is whether a retrial should be 

~ ordered or whether, acting under S. 428 Criminal Procedure 

Code, we should direct the medical witness’ evidence to be 

taken. The second Course would obviously be the preferable 

one. But as we‘have come to the conclusion that the other 

evidence in the case is so unsatisfactory that it leaves conside- 

~ rable doubt of the guilt of the two accused, there is no necessity 
to call for the medical evidence to be taken. 

[After dealing with the other evidence and finding that 
it was not sufficient to support the conviction, their Lordships 
concluded]. 

We accordingly allow the appeals, set aside the conviction, 
and direct that the appellants be set at liberty. 

K.C. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR,” Justice WADSWORTH. 





Arunachala Moopanar .. Appellant*( Plaintiff ). 

v. 
Valli Ammal and others .. Respondents (Defendants 
and Nil). 


Indian Oaths Act (X of 1873)—Plaintiff resiling from agreement by 
defendant to take oath—Effect of—Procedure to be followed—Plaintiff to Arunachala 
light camphor—If Court can carry out oath taking in spite of plaintiff's WAGU DANA 
refusal—Analogy of S. 12 to be followed also to the case of a plaintiff Valli 
resiling. : Ammal, 

f 

A plaintif agreed to accept the oath of the defendant as conclusive of 
the matter in dispute and the agreement was that the parties should appear 
before a certain temple, that the plaintiff: should light camphor and the 
defendant should extinguish it. while taking the required oath. The Court 
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issued a warrant to a.commissioner appointing him to take the oath from the 
first defendant in the presence of the plaintiff between 8 and 11 A.M. on 17th 
March, 1933. All the parties appeared in time and just as the first defendant 
was about to take the oath, certain partisans of both sides suggested a 
panchayat. The panchayat went on for a time but the parties finally did not 
agree to abide by what the panchayatdars said. By then the time for oath 
taking elapsed and both parties went away without any oath being taken. The 
warrant was therefore not executed owing to circumstances for which neither 
party can be blamed more than the other. The Court then called on the 
plaintiff to deposit Rs. 6 for a fresh commission, as the defendant professed 
herself as still ready to take the oath, On the plaintiff’s refusal to so deposit, 
the Court dismissed the suit, without giving the plaintiff an opportunity to 
adduce evidence on the merits. The Court found that the fact that the parties 
had spent some hours in discussing a possible compromise did not amount to | 
a valid contract to cancel the original oath agreement, that the agreement 
was therefore subsisting but it so altered the situation as to give the plaintiff 
some justification for saying that the position was no longer the same as 
when he originally agreed to abide by the defendant’s oath, 

Held, that as the oath ceremony in this case required the plaintiff to do a 
part of the ritual (lighting camphor), the oath could not be taken under the 
orders of the Court so as to bind the plaintiff in spite of his refusal. Kunhi 
Krishnan Nair v. Kunnath Kunhamed, (1927) 28 L.W. 58 and Thoyt Ammal v. 
Subbaroya Mudali, (1899) I.L.R. 22 Mad. 234, distinguished. 

Held further, that there is nothing in the Oaths Act to justify a dismissal 
of the suit on plaintiff’s resiling from an oath agreement. The trial Court 
ought to have. recorded the plaintiff’s objection and proceeded with the trial 
of the suit on the merits drawing such inference as the circumstances might 
warrant from the conduct of the plaintiff. 

Okkilikkara Siddayya v. Ambu Nair, (1925) 49 M.L.J. 379, approved. 

Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in A. S. No. 44 of 1933 preferred against - 
the decree of the Court of the District Munsif of Manamadura 


in O. S. No. 30 of 1932. 
V. Ramaswami Aiyar for apellant. 
K. V. Sesha Aiyangar for respondents. 
The Court delivered the following 


JUDGMENT,— This Second Appeal raises questions under 
the Indian Oaths Act. The plaintiff who is the appellant agreed 
to accept the oath of the first defendant as conclusive of the 
matter in issue and the agreement was that the parties should 
appear before a certain temple, that the plaintiff should light 
camphor and the defendant should extinguish it while taking 
the required oath. The agreement did not stipulate the time or 
the date of the oath, which were left to be fixed by the Court. 
The Court, accordingly, issued a warrant to a commissioner 
appointing him to take the oath from the first defendant in the 
presence of the plaintiff between the hours 8 and 11 a.m. on 
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the 17th March, 1933. The parties and the commissioner duly 
appeared at the temple as required, but the commissioner’s 
report shows that just as the first defendant was about to take 
the oath the partisans of both sides told the plaintiff and the 
first defendant that they should abide by the decision of 
panchayatdars and accordingly a panchayat went on, but the 
parties did not agree to act according to what the panchayatdars 
said; and then both the plaintiff and the first defendant said 
that the time mentioned in the warrant had elapsed and they 
went away without any oath being taken. It thus appears that 
the warrant was not executed owing to circumstances for 
which neither party can be blamed more than the other. 

When the warrant was returned to the Court the plaintiff 
tried to make capital out of these circumstances by alleging 
that the first defendant had failed to take the oath and 
contending that her defence should therefore be struck off. 
The trial Court, quite rightly, refused to accept this contention, 
and required the plaintiff to deposit Rs. 6 for the expenses of 
a fresh commission’ to take the oath, the first defendant 
professing herself still ready to take the oath. The plaintiff 
refused to deposit the money and his suit was dismissed, no 
opportunity being given to him to adduce evidence on the 
merits. In the lower appellate Court the first defendant not 
only professed willingness to take the oath but also offered to 
bear the expenses, an offer which apparently was not made in 
the trial Court. The plaintiff contended that the agreement to 
take the oath was at an end and that the Court had no jurisdic- 
tion to force him into a fresh agreement or to make him pay 
the expenses of the proceedings. The appeal was therefore 
dismissed and the plaintiff comes up in Second Appeal. 

Three arguments have been advanced here. They are:— 
(i) that the Court had no jurisdiction to force the plaintiff 
into a second agreement to be bound by the first defendant’s 
oath; (i) that the reference to the panchayat superseded the 
oath agreement; and (iii) that even if the plaintiff’s position 
be put at its worst and he be taken to have resiled from the 
oath agreement, the Court had no jurisdiction to shut out his 
evidence and dismiss his suit. 

As to the first point, it cannot be said as in the case 
reported in Athermankutit v. Chandroth Moideenkuity! that 
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the original oath agreement specified a particular date or hour 
for taking the oath. Seeing that both parties were agreed 
that the oath could not be taken validly after the time 
appointed by the Court, it seems to me that the original agree- 
ment of plaintiff to abide by the first defendant’s oath must be 
held to subsist (subject, of course to the power of the Court to 
make arrangements for a fresh commission) always provided 
that there is nothing in the events which occurred at the time of 
the first commission which would indicate that the parties by 
common consent put an end to the agreement to abide by the 
oath. This leads to the second point, namely, whether there 
was any such common consent that the matter in dispute 
should be referred to arbitration and that the oath agreement 
should be treated as cancelled. Appellant quotes a recent case 
Shanmuga Reddiar v. Perumal Reddiar,1 in which the parties 
filed statements agreeing that the matter might go before an 
arbitrator and that it need not be decided by oath and it was 
held that a subsequent oath commission issued by the Court was 
invalid, as there was no subsisting agreement to abide by the 
oath. That decision, however, proceeded on facts which were 
more explicit than those of the present case. It is clear that 
on the morning of the 17th march 1933 there was an attempt 
to compromise the suit. I am not satisfied on the evidence 
that there was any agreement between the parties to treat this 
interference of mediators as a cancellation of the agreement 
to abide by an oath. It follows, therefore, that when the 


plaintiff wrongly tried to get a decree against the first defendant 


on the basis of the latter’s refusal to take the oath and when 
he refused to obey the Court’s direction to deposit funds for a 
fresh commission, he must be takeri to have resiled from the 
oath agreement. 

The question how the Court should act when a party to an 
oath agreement resiles therefrom presents certain difficulties. I 


“do not, however, think that this Court has ever gone so far as 


to say that a party cannot resile from an oath agreement: for 
good reasons. The Act itself in S. 12 lays down the procedure 
when the person who is to take the oath refuses to do so. No 
procedure, however, is prescribed in the Act for the contin- 
gency of a refusal by the challenger to abide by the agreement. 
It is argued that he should not be put into a worse position than 





1. 1935 M.W.N. 370. 
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that which S. 12 of the Act prescribes for a defaulting oath- 
taker and that the proper course is to make a record of the fact 
of the refusal of the challenger, to record such evidence as may 
be available and to draw such inference as may be justified in 
the circumstances of the case from the conduct of the party 
who refuses to carry out the agreement. There are cases in 
which it has been held that when the plaintiff having agreed to 
abide by an oath resiles from that agreement, the oath should 
be taken under the orders of the Court and should be treated 
as binding in spite of the plaintiff’s refusal e.g., Kunhi 
Krishnan Nair v. Kunnath Kunhamed,! Bhagavathi Vannan 
v. Veera Vannan2 and the decision of a Bench in Thoyi 
Ammal v. Subbaroya Mudali3 None of these rulings, 
however, can be applied to a case like the present, in which 
an act of the plaintiff forms part of the ritual of the oath 
which has been agreed on, so that it becomes impossible to 
carry out the contemplated ceremony without the co-operation 
of the plaintiff. Certain observations in the case reported 
in Ayyakannu Nadar v. Muthiah Nadar,‘ have given rise to 
difficulties. The actual decision was to the effect that, when 
the plaintiff agrees to be bound by an oath of the defendant 
and the result of his refusal to allow the oath to be taken in 
the form agreed upon is that there is no evidence in support of 
his case, the suit must be dismissed. But a Bench of this High 
Court has referred to this ruling, in the case reported in 
Thukku Goundan v. Kuppauda Goundan,} and has observed that 
if Ayyakkannu Nadar v. Muthiah Nadar,4 means that the 
Court can prevent the plaintiff- after he has resiled from the 
oath agreement from adducing his evidence the decision is 
erroneous. It is well established that if it is the person who 
has to take the oath that resiles, a decree cannot forthwith be 
passed and the procedure prescribed in S. 12 must be followed, 
vide Ulagappa Chettiar v. Peria Karuppan Chetty.6 A similar 
procedure has also been suggested by Devadoss, J» in the case 
of a default by the plaintiff who challenged the defendant to 
take the oath (vide Okkilikkara Siddayya v. Ambu Nair, and 
I am inclined to think that this is the better course to follow in 
a case such as the present. It seems to me quite clear that 


1. (1927) 28 L.W. 58. 2. (1935) 42 L.W. 370. 
3. (1889) 22 Mad. 234. 4. (1906) 17 M.L.J. 99. 
5. (1912) 17 I.C. 339. -6. (1912) M.W.N. 361. 
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under the oaths Act there is nothing to justify a dismissal of 
the plaintiff's suit. The only legal basis for that dismissal must, 
therefore, be the default on the. part of the plaintiff in obeying 
the Court’s order to deposit Rs. 6 for the expenses of the 
second commission. I am very doubtful whether the trial 
Court was justified in insisting on this deposit. The plaintiff 
had agreed to pay the expenses of the original commission but 
he had not agreed to pay the expenses of a series of commis- 
sions and the circumstances which led to the failure of the first 
commission were such that he could not be blamed any more 
than the defendant for its failure and that neither of them is 
likely to have contemplated such circumstances when the 
original agreement was made. I am inclined to think that the 


- fact that the parties, had spent some three hours in discussing a 


possible compromise in the presence of mediators did not 
amount to a valid contract to cancel the original oath agree- 
ment, but it so altered the circumstances in which both parties 
stood as to give the plaintiff some justification for saying that 
the position was no longer the same as that in which he had 
agreed to abide by the defendant’s oath. In such a case and in 
view of the objection of the plaintiff to the issue of a second 
commission, I am of opinion that the trial Court ought to have 
recorded his objection and proceeded with the trial of the suit, 
on the merits, drawing such inference as the circumstances 
might warrant from the conduct of the plaintiff. I do not 
think that this was a case in which the plaintiff should have 
been compelled to treat the oath agreement as though it 
subsisted when he was of opinion, rightly or wrongly, that it 


had come to an end. In the result, therefore, I allow the 


appeal and remand the suit to the trial Court for disposal in 
the light of the observations in this judgment, after recording 
such evidence as the parties may adduce. Costs will abide the 


result. 
Leave to appeal granted. 


S. V. V. — Appeal allowed and 
suit remanded. 
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PRIVY COUNCIL. 


TOn appeal from the Chief Court of Oudh.] 


Present:—Lorp Rocuz, Lorp SALVESEN AND SIR 
GEORGE RANKIN. 


Ballabh Das and another .. Appellants* 
v. 
Nur Mohammad and anothers _ «+ Respondents. 


Second Appeal—Question of law-—Legal effect of revenue survey record 
and map—Entries showing property to be graveyard—Lower Courts mis- 
apprehending effect of documents—Interference in Second appeal—Propriety 
—Proof of dedication of plot of land as graveyard. 


The plaintiffs instituted a representative suit to have it established that a 
certain plot of land was a graveyard in the sense of the Mahomedan law. The 
defendants while not denying that in 1868 and prior thereto some few persons 
had been buried in the land, nor that in 1870 the land had been closed for the 
purposes of a cemetery by order of the Municipal Board, denied that the 
land was at any time dedicated or made wakf so as to cease to be the private 
property of the owner. Of the plaintiffs’ documents produced by far the 
most important were the khasra and nogsha being the revenue survey record 
and the map which came into existence in 1868 at the first Regular Settlement 
in Oudh. The khasra described the property as “gabrisien”, while the map 
showed the whole property to be a graveyard. The trial judge and the 
District Judge held that khasra and the map showed the plot to be a grave- 
yard which might well be privately owned, and dismissed the suit. In 
second appeal, however, the Chief Court of Oudh held mainly relying on the 
khasra and the map that the property was a graveyard and decreed the suit. 
The defendants thereupon preferred an appeal to the Privy Council, 


Held, that the Khasra and the map were not merely “historical materials” 
but were “instruments of title or otherwise the direct foundation of rights”, 
that their legal effect was a question of law, and that the Chief Court was 
justified in interféring in second appeal when it was shown that the lower 
courts had misapprehended the true meaning and effect of the documents. 

Wali Mahomed v. Mohammad Bakhsh, (1929) L.R. 57 LA, 92: LL.R. 11 
Lah. 199: 59 M.L.J. 53 (P.C.). 


It is one thing to say that as a gift may be incomplete without “delivery” 
so a mere oral dedication asa graveyard would not take effect until one 
burial had taken place. Itis another thing altogether to say that one burial 
on a plot of land makes the land “wakf”. Ifa landowner were to allow one 
or two of his relatives to be buried in his orchard, he would not necessarily 
be held to have dedicated the land as a cemetery. If the plaintiffs had to 
make out dedication entirely by direct evidence of burials being made in the 
ground and without any record such as the khasra to help them, they would 
undoubtedly have to prove a number of instances adequate in character, 
number and extent to justify the inference that the plot ‘of land in the suit 
was a cemetery. ‘ 


P. C. Appeal No. 71 of 1933 from a judgment and decree 
of the Chief Court of Oudh at Lucknow. 





*P.C. Appeal No. 71 of 1933. TT I6th December, 1935. 
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P.C.. > P.V. Subba Row for appellant—The Khasra is not a docu- 
Ballabh ment of title, itis only the best evidence of title and not the root 
Das of title. It isa question of fact therefore and not of law, and the 
T: finding of the District Judge on this document cannot be challenged 


Mohammad. by the Chief Court in second appeal. Wali Mahomed v. Mohammad 
Boksh1, Secretary -of State v. Rameswaram Devasthanam,2 Court . 
of Wards v. Ilahi Baksh8 Woodroffe and Ameer Ali’s Evidence 
4th Edition, pp. 405, 406. l 

J.M. Parikh for respondent,—The effect of what is stated in a 
document such as the khasra is a point of law. Wali Mohammad 
v. Mohammad Bokhshi, The document is the direct foundation 
of the rights of the party in this case. There is no evidence 
except the Khasra record and the plan, 

Their Lordships’ Judgment was delivered by 

aa _ Sir GEORGE Ranxin.— This suit concerns a plot of land in 

Rankin. Mohalla Begumganj in the City of Lucknow measuring bet- 
ween seven and eight biswas. The purpose of the suit is to 
establish. that this plot of land isa graveyard in the sense of 
the Mohammedan law, that is to say extra commercium and 
dedicated for the benefit of Mohammedans in general in such 
sense that private ownership therein does not exist. ‘The suit 
is a representative suit, the plaintiffs having obtained an order 
under O. I, r. 8, of the Civil Procedure Code. Their grievance 
against the first defendant, Ballabh Das, is that by a deed dated 
1st February, 1928, he purported to take a transfer of this land 
from defendant No. 4, Musammat Musaheb Khanam, who 
conveyed the land to him professing to have derived title 
thereto from one Kale Khan. The plaintiffs’ claim against 
defendants Nos. 2 and 3 is nowhere clearly stated but at the 
trial the case made against them was that they had encroached 
upon the land in suit by the erection of a wall and door as ad- 
ditions to a house which abuts upon the land. The defendants, 
while not denying that in 1868 and prior thereto some few 
persons had been buried in the land, nor that in 1870-the land 
was closed for the purposes of a cemetery by order of the 
Municipal Board, deny that the land was at any time dedicated 
or made wakf so as to cease to be the private property of the. 
owner. The defendants claim that at the time of the first 
regular settlement in Lucknow the land belonged to and was 
settled with Kale Khan as the owner thereof, 





1... (1929) 59 M°L.J. 53: LL.R. 11 Lah.. 199: L.R..57 LA. 86 at 91 (P.C.). 
. 2. (1934) 66 M.L.J. 595; LL.R. 57 Mad. 652% L.R. 61 I.A. 163 (P.C.), 
- 3. (1912) 25 M.L.J. 61; LL.R. 41 Cal. 287: L.R. 40 L.A. 18 (P.C:). 


LXX] ` THE MADRAS LAW JOURNAL REPORTS. 457 


` The suit was tried by the learned Subordinate Judge at 
Lucknow who dismissed it with costs, defendants 3 and 4 not 
appearing. On appeal by the plaintiffs to the District Judge 
this decree was affirmed. On second appeal, the Chief Court 
at Lucknow set aside these decrees and decreed the plaintiffs’ 
suit with costs in all courts. Their Lordships, in a later 
passage of this judgment, will refer to the exact form of the 
decree made by the Chief Court and to a further order dated 
15th September, 1931, discharged by an order dated 2nd 
November, 1931. Specialleave to appeal to His Majesty in 
Council was obtained on the 17th March 1932 by defendants 1 
and 2. 


At the trial a large number of witnesses were called but 
in the opinion of the Subordinate Judge and of the District 
Judge the oral evidence was of little assistance to the plaintiffs. 
These courts were unable to find ‘that the plaintiffs had proved 
that upon this land urs had been celebrated or fatthas had been 
read. They did not consider it -established that a large 
number of pukka graves existed on this land at any time. The 
otal evidence as to kachcha graves was also held unworthy of 
belief. 


In this view the plaintiffs’ case depended entirely upon the 
documentary evidence. Of the documents produced, by far the 
most important are the khasra and nogsha being the revenue 
survey and map which came into existence in 1868 at what is 
called the first Regular Settlement in Oudh. These are 
exhibits 3 and 1 and it is important that they should be read 
together. A number of other documents of secondary impor- 
tance were produced and duly canvassed by the Trial Judge. 


As it is common ground that the plot was closed asa 
graveyard in 1870, its recent history cannot be expected to shed 
much light upon the question of its dedication. It may, 
however, be mentioned that defendant No. 4, Musammat 
Musaheb Khanam, is found to be Kale Khan’s grand-daughter. 
He died in 1880 leaving two daughters, Alla Rakkhi, who died 
in 1898, and Wilayati Khanam, who died in 1920. Defendant 
No. 4 is the daughter of the former. In 1913, exhibit No. 2, 
a municipal register of graveyards was prepared and Daroga 
Baqar Ali who prepared it described the plot as a takia, which 
means, according to the Chief Court, a graveyard in the 
custody of an individual fakir, and entered it both as a public - 
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graveyard and also “as personal property. This self-contra- 
dictory document usefully notes in the “Remarks” column that 
there are some thatched houses of tenants for which one anna 
per month is received. Thus in the time of Wilayati the land 
is being used for profits. In 1919 Wilayati and the present 
defendant No. 4brought a suit against one Mohan Lal who had 
a house on the western edge of the plot and who had erected a 
second storey thereto and made certain openings on the side 
facing towards the plot. They claimed an injunction to 
restrain these proceedings as an infringement of the right 
to privacy. In that suit a map (Ex. A. 26) was made by an 
Amin under order of the Court which shows a number of that- 
ched huts which the Subordinate Judge puts at 20, of which 14 
belonged to Kahars. There are also shown some five or six 
latrines. So by 1919 the plot in suit is being let out more and 
more to tenants of a poor class. This state of affairs continu- 
ed till the present suit which arose out of disorders following 
upon the purchase by defendant No. 1 awe is a Hindu) in 
1928 as already mentioned. 


It is upon the correctness of the view taken by the Sub- 
ordinate Judge and the District Judge of exhibits 1 and 3, 
that the decision of this appeal must depend. The survey 
khasra of 1868 is contained in sheets having 30columns. The 
number of the plot of land in suit is 108. It is described in 
column 2, of which the heading is “Description of Plot”, as a 
graveyard the word used being “qabristan.” Columns 5, 6 and 
7 are headed “Name of owner according to possession.” The 
sub-head of 5 is “Government”, the sub-head of 6is “Nazul”, 
which means forfeited or lapsed to government, and the sub- 
head of column 7 is “Others”. In this column 7 in respect of 
this plot of land is entered the words “Kale Khan, son of 
Asalat Khan.” None of the other columns are filled up until 
columns 15 to 17 which contain the measurements and the area 
of the plots of land. In the case of this plot there follow 
measurements of no less than ten portions described as 
northern corner,’ “eastern corner” and ‘so on the total area 
being entered as 7 biswas, 11 biswansis and 7- kachwansis. 
Column 22 is headed “Culturable,” and the whole area is 
entered in this column, namely 7-11-7. Moreover, the name 
of- Kale Khan is entered in this khasra in respect of other plots 
namely in respect of a house a portion of No. 98, a courtyard 
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No. 99 and a pukka house. No. 100. -In regard to'this pukka 


house the name of Kale Khan, son of Asalat Khan, is not only: 


entered in column’7, but also in column 8 of which thé heading 
is “Name of resident or cultivator.” In column 9 headed «Caste 
with religion” the entry-in respect of this pukka house is “Fakir 


Sunni” and in column 10 of which the heading is “Occupation” ' 


the entry is “Service”. The khasra makes it clear that the 
house being portion of No. 98 was let by Kale Khan to tenants. 
Now the map is accompanied by a key, or explanation, of the 


symbols used by the draughtsman. Painted in pink and yellow, : 
certain rectilineal figures are described as meaning “graveyard” | 
and on the map on these figures are scattered all over the plot’ 


in question namely plot 108. The number of representations is in 


fact seven, but as their Lordships read the map, it is incorrect’ 
to say that this is a representation that there exist seven, 


graves. It is a representation that the whole of the plot is 
graveyard. Graves and trees are represented by another 
symbol which is repeated about a dozen times and is scattered 


over the whole area except perhaps the edges. The map. 


‘shows the pukka house in respect of which Kale Khan’s resi- 
dence is entered as being plot 100. It also shows the passage 


way leading to plot 100 which is the only entrance to plot 108.. 


The view taken by the Trial Judge was that this khasra 


and map showed the land in suit to bea graveyard which 
might well be privately owned; that it was recorded in the 
ownership of Kale Khan and that.only one of the ten corners 
was covered with graves, the rest being vacant. Accordingly 
he held that unless by other evidence it could be shown that 
such:a number of burials had taken place at one time or 
another in. the land as to amount to a public user and be good 


proof of dediéation as a public graveyard, the land must be- 


treated as privately owned. ` The reference.to Kale Khan as a 
fakir. which is given with respect of the. pukka house No. 100 
he took to be a description of the class or community to which 
Kale Khan belonged. .He thought that the éntries taken as a 


whole were inconsistent with the idea that Kale Khan was a 


beggar or a saint. He thus negatived the suggestion that Kale 
Khan was shown to be a manager. or takiadar and held the 
effect of the document to be that the suit land was the private 


property of Kale Khan.’ It is nécessary to set out the reason- 


ing of the, learned, Subordinate Judge as follows:— 
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The plaintiffs allege that Kale Khan’s name is entered in Exhibit 3 in the 
column of proprietors by virtue of possession. He was thus only a possessor 
and not a proprietor and his possession was thatofa manager only. This 
construction does not seem warranted. There is a history behind this expres- 
sion “proprietor by virtue of possession.” In the mutiny of 1857 many 
people left the City of Lucknow. At the first Regular Settlement the Govern- 
ment found it extremely difficult to determine the title to the tenements of 
the persons who returned and occupied them. Seeing the previous insecurity 
of life and property from which the people had suffered al the hands of 
ruffians it was not only difficult for them to prove their title but an enquiry 
into title was bound to prolong the settlement operations to an inordinate 
length. The Government therefore ordered that persons in possession be 
recorded as proprietors of their tenements and the sites thereof. Kale Khan 
was thus recognized by the Government as the owner of the plot No. 108. If 
he had only been a manager he would have been-entered as such or his name 
would have appeared in the column of tenants and the Mohammadans in 
general would have been recorded as owners of the plot. Lord Canning’s- 
proclamation of the 15th March, 1858, confiscated all land in Oudh and every 
right in the soil in the City of Lucknow was vested inthe Crown. By the 
letter of the Financial Commissioner of Oudh dated the 7th August, 1868, 
lands were granted to people whom the Crown liked to grant. It was at the 
first Regular Settlement, therefore, that for the first time in the City of 
Lucknow anybody’s title was created to any land. All previous rights, includ- 
ing those of the grandfather of Mirza Mahmud Beg, if any, had been swept 
away by confiscation. Kale Khan should therefore be considered to have 
been granted the plot by the Government at the first Regular Settlement. Kale 
Khan was thus a proprietor and not a manager. It is not alleged nor proved 
that he made a Waqf. When Kale Khan never divested himself of his 
rights, it is dificult to deprive him of the ownership of the plot in suit. 

The learned District Judge took the same view. He 
said :— 

In the former document there are a number of columns. Columns 5, 6 
and 7 are included under a joint head, “nam malik barui qabza” and beneath 
this the three columns are headed “Government, Nazul and Digran”. In this 
last column, that is column 7, is entered the name of Kale Khan with his 
father’s name. Great stress is laid on this entry and it is argued that owner- 
ship being entered on the basis of possession alone it does not prove that 
Kale Khan was the full owner of the property. On the contrary itis urged 
that he was only a “Takiadar” or manager of the graveyard. This point has 
been discussed by the learned Subordinate Judge, who has given the historical 
reason for the entry of ownership being in this form, namely the fact thal 
after the confiscation of Oudh it was decided at the first settlement to base 
title on actual possession. This explanation has not been challenged and may 
be accepted as correct. The entry in this “khasra” does not in my opinion do 
anything to prove that Kale Khan was merely a manager and not full owner 
of the land. -> 

He also said: 


It seems certain that at the present time there are only a very few Pacca 
graves and there is nothing to indicate that there were any more at the time 
when the land was closed as a graveyard. On the contrary it is significant 
that in Ex. 2 (sic) below the main entry of this plot 108 there are entries of a 
number of “Goshas” into which it was divided and only against one of thése 
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is the word “Qabaristan” shown, from which it might be concluded that it 
was only this portion of the land which could claim the character of a grave- 
yard. The mere existence of a comparatively small number of graves at the 
time when the plot was closed to burials does not in any way prove that the 
land had been dedicated as a public graveyard. 

Their Lordships agree with the learned Judges of the 
Chief Court that the learned Subordinate Judge and District 
Judge have misapprehended the true meaning and effect of the 
khasra and the map. So far as the learned District Judge is 
concerned it does not appear that he paid sufficient attention to 
the map as he does not refer to it expressly when dealing with 
certain vital matters. But the criticism of the Chief Court is 
so expressed as to allow of some misconception of its meaning, 
particularly when they say:—‘‘We are unable to discover from 
the judgments of those Courts what distinction in law they 
would make between a “public” graveyard and a ‘ graveyard’ 
“simpliciter” and when they refer to the opinion of Abu Yusuf 
and Mohammad that “the ownership abates when people have 
buried in the cemetery and it is sufficient if one person do so.” 


Learned counsel for the appellants contended that the 
opinion of the Chief Court was that land would become wakf 
necessarily and immediately upon the burial of a single person, 
an opinion which their Lordships agree would be erroneous and 
contrary to decided cases. It is one thing to say that as a gift 
may be incomplete without “delivery” so a mere oral dedica- 
tion as a graveyard would not take effect until one burial had 
taken place. It is another thing altogether to say that one 
burial on a plot of land makes the land wakf. If a landowner 
were to allow one or two of his relatives to be buried in his 
orchard he would not necessarily be held to have dedicated the 
land as a cemetery. A careful reading, however, of the judg- 
ment of the Chief Court leads their Lordships to give it 
another and a sounder interpretation. Their criticism is that 
when in the document of 1868, for example, one comes across 
a description of certain land by the word “qabristan” or grave- 
yard, this, prima facie at all events, means that the land is a 
graveyard in the sense known to the Mahommedan law. The 
owner who permits one or two burials to take place in his 
orchard would not describe his orchard as gabrisian. If the 
plaintiffs had to make out dedication entirely by direct 
evidence of burials being made in the ground and without any 
record such as the khasra of 1868 to help them, they would 
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P.C. ‘undoubtedly have to prove a number of instances adequate in 
Babe character, number and extent to justify the inference that the 
“Das -plot of land in suit was a cemetery. The plaintiffs, however, 
Nar are not in this position. The entry “gabristan” in the khasra 


Mohammad. of 1868 has to be taken together with the map which shows the 
Sir George whole of plot 108 to be graveyard. As regards'the ten.cornets 
Rankin. or goshas both the Subordinate Judge and the District Judge 
have misconstrued the khasra. The number of dots to represent 
the word “ditto” does not appear to have been sufficient to 
continue all down the column so as to cover the ten corners each 
„of which is carefully measured, but it is a misconstruction of 
the khasra to hold that the first only, namely the northern 
corner, is represented as a graveyard and it is abundantly plain 

that the whole of the plot in suit was a graveyard. 


Again, it is quite true that the entry of the name Kale 
Khan in column 7 does not by itself show that he had not a 
‘complete title to the plot. According to the headings of the 
khasra, however ancient or manifest his title, his name would 
have been entered in that column under the heading “Name of 
owner according to possession”. If, however, account is taken 
‘of the fact that the particular plot No.‘108 is described as a 
graveyard it becomes difficult indeed to suppose that the fact 
of possession or custodianship is not the basis of the entry. 
The suggestion that if Kale Khan had been‘only a manager he 
would necessarily have been entered as such or that the 
‘Mahommedans in general would have been recorded as owners 
of the plot, is at best an uncertain suggestion. “It would have 
been a little out of place to record Kale Khan as the “resident 
or cultivator” of a graveyard. On the other hand if the plot was 
the private akata or close of Kale Khan one would expect it to 
be treated as the house (plot No. 100) is treated and to find his 
name entered both in columns 7 and 8 as owner and as occupier. 
If the fact that the subject-matter of the entry is a graveyard 
“is allowed to sink out of sight the entry of Kale Khan’s name 
in column 7 is neutral: -If, however; this fact be taken into 
account and the not insignificant circumstance be added, which 
can be’ collected from the entry against plot No. 100, that 
‘Kale Khan is classified as a sunni fakir, the neutrality disap- 
pears. If the house and courtyard did not abut upon and lead 
to the graveyard they might have some little value for the put- 
pose of.setting up Kale Khan as an owner of property: as -it 
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is they have none. The khasra can hardly mean that it was 
the intention of government at the first Regular Settlement, to 
vést the ownership of such a cemetery as described in the map 
in a private individual, thereby destroying its character as a 
gabristan according to ordinary conception of the Mahomme- 
dan law. It may be true as the learned Subordinate Judge has 
said that :— 

It isa matter of not uncommon occurrence that some Mohammadans 
bury their dead in their orchards or Ahatas attached to their houses and 
allow their neighbours or relations also to be interred there. By doing so 
they do not divest themselves of thst ownership over their orchard or Ahata 
or the sites thereof. 

This theory, however, does not seem to their Lordships 
to be adequate to explain the khasra and map, or the known 
facts. ` The owner in this case would need to have been both 
exceptionally generous in providing ground for burials, and 
unusually indifferent or opposed, for a Mahomedan, to the 
_ ordinary Mahommedan notion of a burial ground. Add the 
fact that in 1870 the ground was closed asa cemetery by 
order of the Municipal Board, and the orchard theory, if their 
Lordships may so call it, becomes still more unconvincing. 


“As this case came before the Chief Court on second 


appeal it is important to notice that the reasoning of the 


Subordinate Judge, expressly accepted by the District Judge, 
is such as to constitute the effect of the khasra a question of 
law. -The position -according to these learned Judges is that 
all previous titles had been swept away and that the Crown 
was granting lands to people at its pleasure. The Subordinate 
Judge says it was at the first Regular Settlement that for the 
first time in the City of Lucknow anybody’s title was created 
to any land. He does not suggest that the title in this case 
was created by another document: the khasra itself in his view 
is the instrument which confers or embodies the right. If this 
be so the khasra and the map are not merely “historical 
materials” in the sense in which that phrase is used in the 
judgment of the Board delivered by Sir Binod Mitter in Wali 
Mahomed v. Mohammad Bakhsh! They are within the 
phrase “instruments of title or otherwise the direct foundation 
of rights” and the learned Judges of the Chief Court were 
entitled and obliged to put upon them the true construction. 


1. (1929) 59 M.L.J. 53: L.R. 57 LA. 81 at 92: I. L. R. 11 Lah. 199 (P.C.), 


P.C. 


Ballabh 
Das 


v. 
o Nur 
Mohammad. 


Sir George 
Rankin. 


P.C. 
Ballabh 
Das 
v. 
Nur 


Mohammad. 


Sir George 
Rankin. 


464 THE MADRAS LAW JOURNAL REPORTS. [ vor. 


Learned counsel for the appellants appeared to challenge 
the view taken by the Subordinate Judge and the District 
Judge and asked the Board to hold that the question in the 
present case is to be decided as a question of fact treating the 
khasra and the map as mere items of evidence. Learned 
counsel, however, laid no materials before the Board upon 7 
which they would be entitled to take another view of what 
happened in Lucknow at the time of the first Regular Settle- 
ment in 1868. The matter being of the first importance their 
Lordships would be slow to express an opinion upon it save 
upon fuller material and in a case in which the question 
required to be decided. In the present case it does not require 
to be decided because the appellants are not in a position by 
attacking the view taken on this point by the Subordinate 
Judge and accepted by the District Judge to claim that the 
findings of the latter Court whether right or wrong should be 
restored as findings of fact. It may perhaps be said in criti- 
cism of the judgment of the learned District Judge that he has ` 
not appreciated that on the view which he has accepted of the 
khasra and map these documents are in a different category 
from the other items of evidence, oral or documentary. On the 
other hand there are no alternative findings on the one view 
and on the other. If the materials in the present case fell to be 
looked at as a mere question of evidence, their Lordships are 
satisfied that the true inference to be drawn from the evidence 
as a whole would be that the suit land is a cemetery in the 
ordinary Mahommedan sense and is no longer the subject of 
private ownership. 


The learned Judges of the Chief Court having on this 
point reached a correct conclusion do not seem to have paid 
quite sufficient attention to the form of the order which they 
should make. Having stated in the judgment that they 
would “decree the plaintiffs’ suit with costs in all Courts” 
they ultimately made a decree, dated the 13th March, 1931, 
whereby the plaintiffs were given possession over the plot 
No. 108 “and the defendants shall deliver possession of 
the said plot by demolishing the door and the wall from it.” 
This form of order seems to combine the relief appropriate to 
an ejectment suit with two mandatory injunctions. As regards 


the door and wall the learned Trial Judge had framed issue 


No. 2—‘‘whether the defendants 2 and 3 have encroached upon 
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it as alleged.”. He had found tbat the only evidence of 
encroachment was that one witness for the plaintiff, Mashug 
Ali P.W. 1, stated in examination in chief that the defendant 
2’s new wall and door encroached on the plot in suit but in 
cross-examination denied this fact. The learned Judge states: 
_“There is no other evidence on this issue which is, therefore, 
answered in the negative.” The learned District Judge upheld 
this finding saying :— 

“Tt is not at all clear from the plaint what ground there was for suing 
them, but in some way it seems to have been pleaded that they made an 
encroachment on the plot. The learned Subordinate Judge held on evidence 
that there was no encroachment by them so that no relief could be given 
against them. In the memorandum of appeal this finding has been challenged, 
but nothing has been said about it in arguments, so that 1 need not refer to 
the matter any further and the case is really confined to the question whether 
Musammat Musaheb Khanam had any right to sell the land to Ballabh Das”. 

From these passages it sufficiently appears that the Chief 
Court were in error in making any order for the demolition 
of the door and the wall. The matter was drawn to their 
attention by a petition dated the 26th March, 1931, but instead 
of correcting the decree by ordering the omission of all 
reference to demolition of the door and the wall, the learned 
Judges of the Chief Court said that “in the Lower Appellate 
Court the matter seems to have been taken as falling within 
the general issue as to whether plot No. 108 was wakf property 
or not.” This appears to their Lordships a misconception of 
what had happened. On the basis of this misconception the 
learned Judges proceeded to make an order dated 15th 
September, 1931 :— 


“There should be an enquiry with a view to determine as to whether the 
door and the wall in question do not exist on plot No. 108. . . . Ifitisin 
the negative it would seem to follow that the decree of this Court directing 
the demolition of the door and the wall should be modified”. 

The effect of this in their Lordships’ opinion was to require 
the learned Subordinate Judge to hold an enquiry as to a 
matter which had already been decided in the suit, in fact to 
reopen and try for a second time a claim for a mandatory 
injunction in respect of the door and the wall. Their Lord- 
ships are of opinion that this cafimot be justified and that the 
defendant concerned was rightly advised to proceed no further 
with his application to have the original decree of the Chief 
Court modified. The order of 15th September, 1931, was 


accordingly discharged by an order dated 2nd November, 
59 
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1931, As regards the claim fora mandatory injunction the 
suit must fail altogether. es . 

_ As regards the question of possession, their Lordships 
think that the decree of the Chief Court should be varied. 
‘There should now be made a‘declaration that the suit land is 
dedicated ‘for the purposes of a graveyard according to. 
Mahommedan law and that the defendant No. 1 has no title 
thereto. But the question whether the plaintiffs should recover 
possession thereof in this representative suit requires fuller 
consideration than it has yet received at the hands of the 
Chief Court. It would not in their Lordships’ view be right 
to give the land to the plaintiffs if there be no certainty that 
they will cause the land to be properly kept and looked after 
as a burial ground should be. It might possibly be thought 
advisable upon the whole that defendant No. 4 should be 
allowed to continue to look after it.. These matters their 
Lordships will leave to be dealt with by the Chief Court and 
the case will go back to that Court for the purpose of making 
an order as to the person or persons to be put in possession 
and the terms if any upon which possession should be given. 
The order for costs in three Courts in India will stand as 
against the first defendant only. The suit as against defen- 
‘dants 2 and 3 will be dismissed so far as'regards the claim 
for demolition of the door and wall. Subject to these directions 
their Lordships are of opinion that this appeal should be dis- 
missed: and that as regards the costs of this appeal the 
respondents should recover from the first appellant two-thirds 
of their costs but give credit for a sum equal to one-third of 
the total costs of both appellants. If the latter sum prove to 
be the greater then the balance is to be set off against costs 
ordered to be paid by the first appellant i in ioe ee of the Courts 
below. 

Their Fordin: will humbly advise His Majesty 
accordingly. f : 

Solicitor for appellant: H. Shephard. 

Solicitor for respondents: T. L. Wilson & Co, - 


S. P. K. aM a Dera m 
B. V. V. © ~ — , Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
< PRESENT MR. JUSTICE VENKATARAMANA Rao. . 
P. V. Govindan .. Appellant* (Second Defendant) 


U. 
Thavarayil Kinathi Nara- 
' yanan and others -© .. Respondents (Plaintiff and first 
defendant and Nil). 

Promissory note—Execution by agent—Words used indicating no agency 
—Whether principal liable on the note—Endorsement of assignment on the 
back of the note—No indication of transfer—Intention to be gathered from 
words used and not from evidence aliunde—Negoltiable Instruments Act 
(XVI of 1881), S. 16. 

Where an agent on behalf of his principal executed a promissory note 
for the balance due to another company after settling the accounts between 
them but the suit promissory note contained the words ‘I, so and so, 
hereby promise and agree to pay...” and concluded with the words ‘so and 

. so In his own capacity and on behalf of so and so’. i 

Held, that there was nothing- to preclude the agent from signing for 
himself and also on behalf of his principal. Hence the principal’s liability 
would not be excluded, 

Alexander v. Sizer, (1869) L.R. 4 Ex. Cases 102 and Chapman v. 
Smethurst, (1909) 1 K.B. 927 relied on. 

- Held further, that the person suing onthe promissory note, who posed 
himself as the assignee of the note was not entitled to sue as the words 
‘Received the amount from so and so’ on the back of the note did not 
constitute the endorsement within the meaning of S. 160f the Negotiable 
Instruments Act because there was no direction to pay the amount of the 
instrument to a specified person. 

_ The intention of transfer must be gathered from the words used and not 
from evidencé aliunde. 

Chandu v, Ramunni, (1920) 39 M.L.J. 273 followed. - 

Appeal against the decree of the District Court of North 


Malabar in A. S. No. 82 of 1930 preferred against the decree 
of the Court of the District Munsif of Tellicherry in O. S. 
No. 353 of 1928. 


D. A. Krishna Variar for appellant. 

O. T. G. Nambiar for respondents. ` 

The Court delivered the following 

Jupcment.—-This is a suit upon a promissory note dated 
the 20th June 1925 executed by the first defendant for himself 
and as agent of the second defendant in favour of Anantha- 
narayana Brothers of Tellicherry. The plaintiff’s case is that 
the. second defendant was a cart, contractor of Messrs. 
Aspinwall & Co., at Tellicherry, that in respect of dealings 
had by the second defendant with the said company Messrs. 
Ananthanarayana Brothers & Company stood surety for him, 


4S. A, No. 1408 of 1931. _ 11th December 1935. ° 
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that the said Ananthanarayana Brothers was, carried on by the 
plaintiff and his elder brother K. Ananthan, that the first 
defendant was the duly constituted agent of the second 
defendant, and the first defendant on behalf of the second 
defendant settled accounts with them, that a sum of Rs. 365 
was found due and payable to Ananthanarayana Brothers and 
the suit promissory note was executed by the first defendant in 
his own capacity and in the capacity of the agent on behalf of 
the second defendant, that the said Ananthanarayana Brothers 
ceased to exist, that the said note was assigned on the 25th 
July 1925 exclusively to the plaintiff in his capacity as the 
proprietor of the plaintiff Company by K. Ananthan who was 
the owner of the said company and the elder brother of the 
plaintiff and therefore as such assignee he has now filed this 
suit. The defence of the second defendant is that the first: 
defendant had no authority to execute the note, that on the 
note the second defendant could not be rendered liable, that 
there was no valid assingment in favour of the plaintiff and he 
is not entitled to sue. Both the Courts have decreed the 
plaintiff's claim. 

On appeal Mr. Variar has raised two contentions on behalf 
of the second defendant: (1) that on the note as it stands the 
second defendant could not be made liable; (2) that the words 
on the back of the note do not constitute either an endorse- 
ment or assignment and the plaintiff is not entitled to sue. 

In regard to the first contention the main argument of 
Mr. Variar is that the promissory note purports to be executed 
by the first defendant in his individual name and the form of 
the note is such that the second defendant could not in law be 
made liable. The note runs as follows :— 

“Promissory note dated 20-6-1935, . 


Tellicherry, 


20th June 1935. 

Rs. 365 (Rupees three hundred and sixty five only) on demand, I Thorappa 
Thennu’s son Ahammad Kutty of Valluvampra amsom and desom, Ernad 
taluk, hereby promise and agree to pay to Ananda Narayana Brothers of 
Tellicherry amsom and desom, Kottayam Taluk, or order (the above said 
sum) with interest sccruing thereon at the rate of 2 per cent per month— 

The above said consideration Rs. 365 has been received by me in ready 
cash this day. 

(Two one anna stamps affixed). 

(Left thump impression of) Ahmmad Kutty in his own capacity and on 
behalf of P. V. Govindan.” 
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Stress is laid on the words, ‘I, Thorappa Thennu’s son 
Ahmad Kutty’ as indicating that it was only intended that 
Ahmad Kutty should be bound in his individual capacity; The 
mere fact that he purports to sign also on behalf of the second 
defendant could not in law render the second defendant 
liable. In my opinion, this contention is not tenable. The 
note is a joint and several ‘one having been executed by 
the first defendant both in his individual capacity and the 
capacity of an agent. Under the Negotiable Instruments Act 
an agent can sign a promissory note on behalf of his principal, 
If the words ‘Ahmmad Kutty, in his own capacity’ were not 
there but had stood ‘Ahammad Kutty, on behalf of P.V. 
Govindan’, there could be no question that on the note as it 
stands the second defendant would be liable. A case similar 
in point can be found in Alexandar v. Siger.1 where the note 
ran as follows: 


“£1500. On demand I promise to pay Messers. Alexander & Co., or order, 


the sum of one thousand five hundred pounds, with legal interest thereon - 


until paid, value received the 16th of August, 1865. For Mistley, Thorpe, and 
Walton Railway Company—John Sizer, Secretary.” 

A similar argument was addressed laying stress on the use 
of the word ‘I’ to the effect that John Sizer was personally 
liable. The contention was negatived. Baron Pigott dealing 
with the contention observed : 

“Mr. Mathews contends and lays much emphasis on the word T as 
showing personal liability, in the body of the note. But in any other form the 
note would have been ungrammatical, and the form, which is the same as is 
used in an ordinary Bank of England note, does not in this case any more 
than in that necessarily create a personal liability”. 

This case was followed in Chapman v. Smethurst2, where 
the promissory note was in these terms: 


“Six months after demand I promise to pay to Mrs. M. Chapman the 
sum of £300 for value received together with 6 per cent. interest per annum. 
_ J. H. Smethurst’s Laundry and Dye works, Ltd. 
J. H. Smethurst Managing Director”, 


Joyce, J., observed : 


“The only thing that raises a doubt in my mind is the use in the body of 
the note of the singular personal pronoun ‘I’ instead of the plural ‘we’ or 
‘We, J. H. Smethurst’s Laundry and Dye works Limited’, which perhaps 
would have been better English: but this is not in my opinion sufficient to 


alter the prima facie effect of the afixing of the name of the company as it ` 


was affixed”, 








1 (1869) L.R. 4 Ex. Cases 102. 2. (1909) 1 K.B. 927. 
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Vaughan williams, L. J.. observed: 


“It is true that in the.present case the promissory note does not profess. 
to be signed ‘for’ or ‘on account of’ the company, but we have that which is 
equally Strong to show that the company intended to be bound by the note, 
that is, the stamped signature of the company at the foot of ther note and 
placed over the written signature of the defendant”. 


In ‘the present case we have got the words “on account of 
P. V. Govindan’. The words ‘ Ahammad Kutty in his own. 
capacity ’ were also added to indicate that his personal liability 
was also not excluded; otherwise he would not be personally 
liable. The words in the body of the note, * I, Thorappa 
Thenu’s ‘son Ahammad Kutty’? mean ‘I, Ahmmad Kutty, in 
my own capacity and on behalf of P. V. Govindan’. There is 
nothing to preclude an agent from signing for himself and 
also on behalf of his principal. The cases in Mare v. Charlesi 
and Jackson v. Hudson®—trelied on by Mr. Variar do not help 
him. They only proceed on the principle that if a bill be drawn: 
upon one man ‘it cannot be accepted by two. Therefore, I 


‘overrule the contention of Mr. Variar on this point. 


But Tam inclined to think that the second contention of- 

Mr. Variar must prevail. The alleged endorsement or assign- 
ment relied on in the body of the note is ““ Received, the 

amount from T. K. Narayanan. 3 ; 

(Sd.) K. Anandan, 


“Proprietor, Ananda Narayana brothers ” 
These words dọ not constitute an endorsement within the 
meaning of S. 16 of the Negotiable Instruments Act because 
there is no direction to pay the amount of the instrument to a 
specified person, nor does it consist only of the signature of 
the endorser’s name, and it is not seriously contended that 
itis. Nor do the words in my opinion constitute an assignment. 
There are no words of assignment, nor do, they convey an 
expression of intention to transfer. Mr. Nambiar very strongly 
relied upon the observations of Lord McNaughten in William 
Brandt’s Sons & Co. v. Dunlop Rubber Companys, . which 
indicate that the forth of the assignment is immaterial provided 
the’ intention to transfer is clear. But that intention must be 
gathered from the words used and not from evidence aliunde.. 
From the language of the words used in.this case one cannot: 
Sune See ee 
“a. (1856) 119 E.R. 745. 2. (1810) 170 ER, 1213; 2 Camp. "447. 
me Crea ies PS : 3. (1905) A.C. 454, . 
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infer such an. intention. This case is exactly covered by a 
Bench decision of this High Court in Chandu v. Ramunnil 


where exactly. similar language was used and their Lordships 


Spencer and Odgers, JJ., declined to infer therefrom either an 
endorsement or an assignment. Following the said decision 
I reverse the decree of the lower appellate Court and dismiss 
the suit, but in the circumstances I direct each party to bear 
his own cost throughout. (Leave refused). 


K: C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wapsworra. 


Namburi Suraparaju .. Appellant* and Petitioner 
(Plaintiff in both). 
v. i 
Nulu Venkatarathnam .. Respondent in both (De- 
fendant in both). 


Civil Procedure Code (V of 1908). O. 23. r. 3—Compromise—Decree in 
terms of compromise passed—Appeal by defendant against decree—Lower 
appellate Court setting aside decree on strength of allegations unsupported by 
affidavits—How far jurisdiction in the appellate Court to go into question of 
fairness of a compromise when the parties have agreed and decree passed in 
terms thereof—Miscellaneous appeal whether would hie—O. 43,7. 1 (m) and 
S. 104 (1) cls. (1) and (2) Civil Procedure Code. 

Where a plaintiff in a suit asked for a decree recording the terms of a 
compromise between himself and the defendant in settlement of the dispute 
between them and the pleader appearing for the defendant reported no 
instructions regarding the compromise, but the Court in the absence of any 
thing to indicate that the compromise petition was denied or that the counsel 
for the defendant sought an adjournment on that ground, decreed the suit in 
terms of the compromise, and the defendant filed a Civil Miscellaneous 
Appeal against the order and the appellate Court remanded the petition to the 
lower Court in order ‘to give the defendant an apportunity’ not stating for 
what purpose the opportunity was given, and a Civil Miscellaneous Appeal as 
well as Civil Revision Petition were filed against that appellate order. 

Held, (1) that no Civil Miscellaneous Appeal would lie with reference to 
the terms of S: 104 (1) cl. (1) and cl. (2) Civil Procedure Code, the appeal 
having been against an appellate order passed under O. 43, r. 1 (m). 

(2) Under O. 23, r. 3 when it is proved to the satisfaction of the 
Court that a suit has been adjusted by any lawful agreement or compromise, 
that Court is bound to order such agreement, compromise or satisfaction to 
be recorded and passa decree. The Court has no jurisdiction except in the 
case of minors etc., to investigate the fairness or unfairness of a compromise 
which has been accepted by both parties. 





a 1. (1920) 39 M.L.J. 273. | 
“*C. M. A. No, 251 of 1934. kn í 13th December, 1935. 


> and 
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Qadri Jahan Begam v. Fazal Ahmad, (1928) LL.R. 50 All. 748 and 
Husainyar Beg v. Radha Kishan, A.IL.R. 1935 All. 137: Lallu Singh v. Ram 
Nandan, (1929) I.L.R. 52 All. 281 (F.B.) relied on. 

Provided the compromise is not contrary to law, the Court is obliged to 
record it, unless there are special circumstances arising through one of the 
parties being under a disability: The Court, though it has a duty to go 
into any question of fact on which the parties may not be agreed, it has no 
duty to go behind a compromise upon which the parties have agreed. Again, 
though the Court may require proof by oral evidence of a factum of a com- 
promise, there is nothing illegal in the acceptance of evidence of affidavits to 
this effect (Vide- Ruttonsey Lalji v. Pooribai, (1883) I.L.R.7 Bom. 304 and 
Samibai v. Premji Pragji, (1898) I.L.R. 20 Bom. 304) ; 

(3) Since the lower appellate Court had set aside the compromise decree 
not on the strength of the materials contained in evidence but on allegations 
of fraud, undue influence etc. contained in the memorandum of appeal, it had 
no jurisdiction to set aside a valid decree in terms of a compromise on the 
strength of vague allegations. When the trial Court itself would lack 
jurisdiction to go into the question under O. 23, Civil Procedure Code still 
less had the appellate Court jurisdiction to set aside the decree. 


Appeal against and the petition to revise the order of the 
Court of the Subordinate Judge of Amalapuram dated 5th 
February, 1934 and made in C. M. A. No. 20 of 1933 pre- 
ferred against the decree of the Court of the District Munsif 
of Amalapuram dated 2nd February, 1933 and made in O. S. 
No. 172 of 1931. 

V. Govindarajachari and D. Narasa Raju for appellant. 

V. Viyyanna for respondent. l 

This appeal and the Civil Revision Petition coming on for 
hearing, ` 

The Court delivered the following 

JupementT.—The appellant in this Civil Miscellaneous 
Appeal, who also files a Civil Revision Petition on the same 
grounds, brought a suit for money against the respondent. The 
suit underwent many. adjournments, several of them being 
with a view to settlement and the others being at the request 
of the defendant through his pleader. On the 18th January, 
1933 the plaintiff filed a petition praying that the suit be 
advanced and a decree recorded in terms of the compromise 
which was put before the court supported by an affidavit from 
the plaintiff, which recites that the compromise was signed by 
himself and the defendant and embodied the terms of an 
agreement for settlement of the litigation. The pleader 
appearing for the defendant represented that he had no inst- 
ructions regarding this compromise, and at his request the 
matter was adjourned to the 2nd February to which date the 
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suit also was posted. It is seen from the Subordinate Judge’s 
judgment that the defendant is a resident of Amalapur where 
the suit was being tried and where the vakil himself resides. 
The pleader should not therefore have had any particular 
difficulty in getting instructions from his client during the fort- 
night which intervened between the filing of the compromise 
petition and the date to which the suit was posted. Moreover, 
the defendant was under notice that his presence would be 
required in connection with the suit onthe 2nd February. On 
that date, however, the defendant did not appear and his 
pleaders stated that he did not know why the defendant did not 
appear. There was nothing to indicate that the compromise 
petition was denied by or on behalf of the defendant and there 
is nothing in the judgment of the learned District Munsif to 
indicate that the pleader applied for any further adjournment. 
The District Munsif after reciting the facts regarding the 
previous adjournments observes, 

“In this state of things, the suit should be decreed as prayed for, but I 
decree the suit in terms of the compromise petition which provides for some 
concession to the defendant in the matter of costs”. 

Against this order the defendant filed an appeal which 
was drafted as a Civil Miscellaneous Appeal against an Order 
recording a compromise. The learned Subordinate Judge 
allowed the appeal and remanded the petition to the Lower 
Court in order “to give the defendant an opportunity” not 
stating for what purpose the opportunity was given. Against 
this order the Civil Miscellaneous Appeal and the Civil Revision 
Petition have been filed. 

A preliminary contention has been raised that no Civil 
Miscellaneous Appeal lies with reference to the terms of S. 104 
(1) Cl. (i) and S. 104 (2) Civil Procedure Code the appeal 
being against an appellate order passed under O. 43, r. 1 (m). 
It is contended for the appellant that the decree of the trial 
court is not really a decree in terms of the compromise but an 
ex parte decree and that the appeal before the Lower 
appellate Court was not really an appeal against an order re- 
cording a compromise but an appeal against an exparte decree. 
In support of this contention the appellant relies upon an order 
in execution passed by the learned District Munsif himself, in 
which he interprets his own judgmentas nothing more than an 
order for an er parte. decree even. though it was expressly 


passed in terms of the compromise. I find myself unable to 
60 
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follow the subtleties of the learned District Munsif’s reason- 
ing. It seems to me quite clear that the learned District 
Munsif did in fact order a decree in terms of the compromise 
disallowing a portion of the costs when he might have ordered 
an ex parte decree for the amount claimed in the plaint with 
full costs. It followstherefore that no Civil Miscellaneous 
appeal to this Court would lie and that we must confine our 
attention to the civil revision petition. For the sake of con- 
venience, however, I will continue to refer to the plaintiff as 
the appellant. 


It has been argued for the appellant that no appeal lies 
against an order recording a compromise when there has been 
no dispute or contention before the trial courtas to the factum 
of the compromise and the compromise has resulted in what is 
really a consent decree, against which, with reference to the 
terms of S. 96 (3) Civil Procedure Code, there can be 
ordinarily no appeal. This argument is based on two Bombay 
decisions Gulabchand Ramsukh v. Ramsukh Rampratap! and 
Onkar Bhaghawan v. Gamna Lakhaj2. There is of course much 
to be said for the view taken by the learned judges of the- 
Bombay High Court in this matter. The Code provides for 
an appeal against an order recording a compromise, not for an 
appeal against a decree following from an order recording a 
compromise. It is arguable that the Code would not provide 
for an appeal against an uncontested order when a decree 
would follow automatically from that order. But the more 
forcible argument is that the Code cannot be read as giving 
what is in effect aright of appeal against a consent decree, 
against which no appeal lies with reference to the provisions 
of S, 96. Iam, however, not aware of any Madras decision 
which has followed these decisions of the Bombay High’ Court 
and in the absence of authority in this High Court I am 
inclined to the view that when the Code provides specifically 
for an appeal against an order recording a compromise without 
any restriction, such an appeal will lie, even though, when 
there has been no dispute as to the factum of the compromise, 
the dismissal-of the appeal would normally follow as a matter 
of course, there being no materials upon which the appellate 
Court can interfere. 





1. (1925) 27 Bom. L.R. 1279, 
2. (1932) LL.R. 57 Bom. 206; 35 Bom. L.R. 27, 
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Now turning to the judgment of the learned Subordinate 
judge, it seems to me that the materials upon which the learned 
Subordinate Judge has set aside the order recording the com- 
promise in this case are mainly materials which are not contained 
in the evidence before him. The reasons which he gives for think- 
ing that the matter requires to be reopened are the facts that the 
compromise was brought into existence by the plaintiff without 
the knowledge of his pleader, that the decree was passed in the 
absence of the defendant when the pleader said he knew 
nothing of the compromise, the fact that the compromise was 
not proved by oral evidence and the examination of the 
attestors but only by a formal question to the plaintiff, the theory 
that the Lower Court is not bound to record a compromise which 
in this case was not bona fide and fair and which might have 
been brought into existence by undue influence, misrepresenta- 
tion and fraud and the allegation that the Lower Court should 
have granted an adjournment orally prayed for by the pleader 
forthe defendant. Now, so far as these matters are matters 
of law, it seems tome that the learned Subordinate Judge’s 
view is entirely erroneous. So faras they are matters of 


fact, there seems to be little basis for them other than the ` 


allegations contained in the memorandum of appeal. There is 
nothing in the record, so far as I am aware, to show that the 
defendant’s pleader had not been instructed regarding the 
terms of the compromise at the time when the suit was actually 
disposed of. It is true that when the compromise petition was 
first filed the pleader stated that he knew nothing about it, but 
in the fortnight’s interval between the filing of the compromise 
petition and the disposal of the suit it is reasonable to assume 
that he would have taken instructions from his client and there 
is nothing in the evidence to the contrary. It is noticeable that 
the Vakil who appeared in the Lower Court is not the Vakil 
who argued the appeal so that it can hardly be a case of state- 
ments from the Bar which might have been accepted as pro- 
ceeding from the gentleman who argued the case down below. 
There is nothing in the record, so far as I have been able to 
gather, to support the allegation that there was an oral appli- 
cation for an adjournment on the 2nd February or that such 
application was refused when the learned Subordinate Judge 
says that the lower court failed to see that it was not bound to 
record an unfair compromise or one which might conceivably 
have been vitiated by fraud, etc., that statement seems to me 
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materials contained in the evidence, but entirely on the strength 
of the allegations contained in the memorandum of appeal un- 
supported by any affidavit from the party. These allegations 
relate, in so far as they are serious allegations, to questions of 
fraud, undue influence and duress which the trial Court under 
0. 23 had, in my opinion, no jurisdiction to go into. Still 
less had the appellate Court jurisdiction to set aside a valid 
decree in terms of a compromise on the strength of these vague 
and unsupported allegations. It seems to me that the order of 
the learned subordinate Judge is not only in itself an injudi- 
cious order but that it is one positively made without jurisdic- 
tion and liable to be set aside in revision. 

I therefore dismiss the Civil miscellaneous appeal and 
allow the Civil revision petition and restore the decree of the 
trial Court. The respondent will pay the costs of the petitioner 
in the Civil revision petition. There will be no order as to 
costs in the Civil miscellaneous ‘appeal. 

K.C. ai —— Appeal dismissed and 

Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction] 

PRESENT :-—-MRr. Justice Cornisa AND Mr. JUSTICE 

VARADACHARIAR. 


Zeebunnissa Begum .. Appellani* (Plaintiff) 
v. 
Mrs. H. B. Danagher and another .. Respondents (Defen- 
dants). 


Minor—Guardian acting on behalf of—Grani of lease—Covenants of lessor 
broken—Refusal to pay rent on the ground of void transaction--Whether 
guardian can grant lease—Whether transaction void or voidable—Guardian 
and Wards Act (VIII of 1890), Ss. 27 and 30—Minor should elect to adopt or 
avoid lease-——He cannoi both approbate and reprobate tt—Covenant to repair— 
Whether action for specific performance would lie—Covenant for renewal 
‘Breach of—IVhether failure to perform would act as failure of consideration 
—Lease a transfer of property. 


A lease was purported to be given by the plaintiff acting by her father 
and guardian and the lease demised certain premises to the defendant and 
contained a number of convenants by. lessor as well as lessee. The lessee 
covenanted among other things to pay the rent. The lessor’s covenants 
included (a) not to construct any building on the vacant portions comprised 
in the demise (b) to pay all taxes in respect of the premises and to keep the 
lessee indemnified against any claims thereon (c) to repair premises and keep 
them in habitable condition and (e) to grant a renewal of the lease at the 


* 


* O, S. Appeal No. 14 of 1935. 22nd November, 1935. 
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request of the lessee made three months before the expiration of the term 
for a further term at a rent to be settled then. The defendant raised the 
plea in the suit for rent that the lease was void as the plaintiff had been a 
minor at all material occasions and the lease deed contained onerous 
convenants on the part of the lessor as essential part of the consideration for 
the performance by the lessee of her covenants under the lease. 


Held, (1) that S. 27 of the Guardian and Wards Act gave power to a 
guardian to grant lease and even if the guardian in excess of his power 
under the Act granted a lease for a term beyond that which was permitted 
to him without the sanction of the Court the lease would be only voidable 
under S. 30 at the instance of any person affected by it; 


(2) that the failure of the Jessor’s covenants because they were not 
enforceable, would not enable the lessee to avoid the lease. - On the other 
hand it would be intelligible that a lessor who found that he had been subject- 
ed to covenants ina lease which were not binding on him should have the 
right to avoid it, But he must elect to avoid the lease as a whole or to adopt 
it. He could not approbate and reprobate it. (See Zamindar of Polavaram 
v. Maharaja of Pittapuram (1930) 60 M. L. J. 56: 54 Mad. 163.) 


Tf the plaintiff by suing on the lessee’s covenant for rent had chosen to 
adopt the lease, the plaintiffs suit was maintainable; 


(3) that whenever a minor or a minor’s estate was concerned, a distinc- 
tion was well recognised in the Indian law, between the liability of the 
minor’s person (after he attains majority) and the lability of the estate. 
There may be a valid contract though remedy by way of specific performance 
may be not available. 

Mohori Bibee v. Dhurmodas Ghose, (1903) L.R. 30 LA. 114: LL.R. 30 Cal. 
539 at 548: 5Bom.L.R. 421 (P.C.); Venkitasami Naicker v. Muthuswamy 
Pillai, (1917) 34 M.L.J. 177 and Patchu Ramajogayya v. Vajjula Jagannadhan, 
(1918) LL.R. 42 Mad. 185: 36 M.L.J. 29 (F.B.) referred to. 


(4) that even under the English law though the refusal of specific per- 
formance could be pleaded on the ground of want of mutuality, it is not the 
rule there that there is no valid contract in such a case or that the lessee can 
avoid the lease on the ground of the lessor’s infancy (See Woodfall Land- 
lord and Tenant Ed. 23rd p. 49); 


(5) that in respect of the covenant to repair no question of specific per- 
formance could arise (Woodfall on Landlord and Tenant, 23rd p. 769). The 
remedy of the tenant in the event of a breach of covenant would only be 
either by way of deduction from the rent or by way of aclaim for damages 
or reimbursement of moneys spent; 

(6) That failure to perform the covenant for renewal of lease would 
only amount to a partial failure of consideration; but such partial failure, 
whatever other remedies it might give rise to, would not exonerate the lessee 
from the liability to pay the stipulated rent, nor entitle him to treat the lease 
as void. Moreover it was difficult in this case to conceive that Court could 
direct a renewal when the document itself did not indicate the rate of rent or 
even provide a date with reference to which the Court could fix what may be 
called proper rent. 

“A lease is not the less a transfer of property because it contains or 
implies covenants and in that sense may be bilateral. 

Per Varadachariar, J—The observations in Mir Sarwarjan v. Fakhruddin 
Mohamed Chowdhuri, (1911) 21 M.LJ. 1156:L.R. 39 LA. 1: LL.R. 39 Cal. 232 
at 237 (P.C.) and Waghela Rajsanjt v. Shekh Masludin (1887) L.R. 141A. 89: 
LL.R. 11 Bom, 551 (P.C.) must be understood as indicating the limitations on 
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the power of a guardian, so as to give the minor the option of saying that he 
is not bound by such covenants and not that the covenants are void in the 
sense that the minor cannot stand by the contract and seek to hold the other 


party bound by it even for purposes of remedies other than specific perfor- 
mance, 


On appeal from the judgment of the Hon’ble Mr. Justice 
Mockett dated the 2nd April, 1935 and made in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No. 294 of 1933. 

M.S. Venkatarama Ayyar for appellant. 

S. Narayana Ayyangar and Messrs..Short Bewes & Co. 
for respondents. ` 

The Court delivered the following 


Jupcments. Cornish. J—The appellant is a Mahomedan 
lady. She was the plaintiff in the suit, and being then a minor 
was represented by her father and guardian as next friend. 
The suit was against first defendant for rent due by her as 
lessee upon her covenant, and against second defendant as 
guarantor of the due performance of her convenants by the 
first defendant. 

The lease is dated 2nd November, 1932. It purports to be 
given by the plaintiff acting by her father and guardian. The 
lease demises premises known as Megan House to the first 
defendant for a term of 5 years at a rent of Rs. 1055 per 
mensem; and it contained a number of covenants by lessor and 
lessee. The lessee covenanted inter alie, to pay the rent. The 
lessor’s covenants included stipulations (a) not to construct 
any building on the vacant land comprised in the demise, (b) 
to pay all taxes in respect of the premises and to keep the 
lessee indemnified against any claims thereon; (c) to repair 
‘the premises both inside and outside and to keep them in good 
and habitable state and condition (d) for quiet enjoyment and 
(e) to grant a renewal of the lease at the request of the lessee 
made three months before the expiration of the term fora 
further term of not less than 5 or more than 10 years’ at a 
rent to be ‘settled then. 

Both defendants raise the defence that the lease is void. 
This plea is put as follows in para 2 of first defendant’s 
written statement: 


“The defendant submits that the suit lease is void, and that it is 
unenforceable for the reason that the plaintiff has been at all material times, 
and now is, a minor; and the lease deed contains onerous covenants on the 
part of the lessor as essential part of the consideration for the performance 
by the lessee of her covenants under the lease”. : 
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The learned trial Judge has held that the lease is void for 
the reason that it contains covenants which are not entorocable 
against the minor lessor. . 


There is no doubt that convenants such as (b), (c) and 
and (eù in the suit lease are not enforceable against a minor. 
Their Lordships of the Judicial Committee have laid it down 
in Waghela Rajsanji v. Shekh Musludini that it is not competent 
for a guardian to bind his ward by personal covenants. In 
that case a widow, as guardian of her minor son, transferred 
certain villages, part of a talukdari estate, and in the deed of 
transfer contracted on behalf of the minor to indemnify the 
transferee against a Government claim for revenue, the villages 
having been transferred as rent-free. It was held in a suit by 


‘the transferee “that he could not enforce the contract of 
indemnity against the minor, and that the suit so far as it was 


founded on the personal liability of the minor failed. But 
there was no question of the validity of the transfer, and their 
Lordships did not decide that the transfer was pow? by reason 


of the convenant being unforceable. 


It must be taken that a guardian- in the course of his 
management of a ward’s property is competent to grant leases 


of it. This power is recognised by S. 27 of the Guardian and 


Wards Act, and even if a guardian in excess of his power 
under the Act grants a lease for a term beyond that which is 
permitted to him without.the sanction of the Court thelease is 
only voidable under S. 30 at the instance of any person affected 
by it. The lease in the present instance was within the 


guardian’s powers under S. 27. This distinguishes the case 


from Mir Sarwarjan v. Fakhruddin Mohomed Chowdhuri2, 


where a guardian contracted to purchase immoveable property, 


on behalf of minor, and it was held that this being something 


Which the guardian .was not competent to do, there was no 
mutuality and accordingly the agreement was incapable of . 


specific performance. There is too, a further distinction that 
in this case a transfer of property has been executed whereas 


‘in the other case the contract-was executory. Now a lessee 


cannot escape from his covenant to pay rent unless there has 
been a total failure of consideration for the lease or unless it 





——, 


1, (1887) L.R. 14 LA, 89: LL.R. 11 Bom. 551 (P.C). 
2, (1911) 21 M.LJ, 1156: LR, 39 LA, I; L.R 39 Cal, 232 (P.O), 
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is shown that the lease has come to an end ; see Grimsdick v. 
‘Sweetmani.. Has there been such a total failure of considera- 
tion. in the present case? Obviously not. The lessee has got 
the. premises, of which the démise was at least part of the 
consideration for the rent. Nor ‘can these covenants by the 
lessor be constrtied as conditions.’ “A convenant is a different 
thing to a condition, and although the failure of a condition 
may serve to put an end to a term, there is ño authority for 
saying that the failure of a .covenant or. the impossibility of 
enforcing a covenant will have that effect. Thus in -Grimsdick 
v. Sweetman (supra). where premises were demised as a beer- 
house and the lease contained a convenant by the lessor for quiet 
enjoyment and by the léssee to continue the premises as a beer- 
house, it was held that the extinction of: the beerhouse license 
by the Licensing authority did not put an end to the term 
and that the lessee remained liable for the rent. It may further 
be observed that it is neither the law in England nor -in India 
that a failure of a lessor to perform his .covenant to repair 
will put. an end toa lease; See Wood fall: on Landlord and 
Tenant page 769; and Govindasami™ Chettiar v. Poalaniappa 
Chettiar.2 = 

a! ‘therefore. think that Ge can he no ‘doubt that the 
failure of the lessor’s covenants because they are not enforcea- 
ble will not enable the lessee to avoid the lease. On the ‘other 
hand it is quite intelligible. that a lessor, who finds that he has 
been subjectéd to covenants in a leasé “which are not binding 
on him should have the right to avoid it. But he must elect 
to avoid the lease asa whole.or to adopt it. -He cannot appro- 
bate and reprobate it:, See Zamindar of Polavaram v..Maha- 
raja of Pittapuram.s The Plaintiff by. suing on the lessee’s 
covenant for rent has chosen to! adopt.the lease, and. in my 
judgment her suit is maintainable. It follows that the appeal 
must be allowed, and ‘the AERES will have the costs of the 
appeal., ; 

Though the: question of the counter oe. which was Sits: 
missed, was. not before us, the result: of this appeal will not 
affect.the defendants’ right.to raise.the counter claim by way. 
of a defence.: Whether anything more is.open to the. defen- 
dants . will be considered by the trial Court.. The. suit is 





gan remanded for. retrial. a ee 8, a Ge ai 
: (2K. “740°. oh 92a) PAVING 397.. 
a d~e > © gra (1930) 60 WEJ. 56: LR. 54 Mad: 163. - 
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Zeebunnissa ./ vo Varadachariar, J.—l agree. ET 
S i. Ini dealing with the preliminary issue, the learned trial 
ka ma Judge has (if I may- say so) rightly proceeded on the footing 
— that under the Muhammadan Law, it is within the powers of a 
Pierrat a'father, as guardian of his minor daughter; to grant a lease 


of the minor’s property, if it be for the minor’s benefit and 
that the suit lease is as a whole for the minor’s benefit. He 
was also of opinion that even such of the covenants in the 
lease as have been relied on in the course of this preliminary 
discussion are not “out of place in the lease asa whole”, 
though they might be described as onerous and personal. 
Adverting to the distinction between “executed” transactions 
and “executory”’ contracts, he has applied to the present case 
the principles applicable to executory contracts, because the 
lease contains some “tunperformed personal covenants”. On 
this last point, I am unable to agree with the learned Judge. 


Reference has been made in the Judgment of Mockett, J., 
to three covenants in particular, those numbered (a), (c) and 
(e). In dealing with covenant No. (a) the learned Judge has 
not sufficiently emphasised what we are informed is the true 
position, namely, that the vacant lands marked B and C in the 
plan annexed to the lease and in respect of which there is the 
covenant not to build on or separately sell, lease out etc., are 
lands included in the demise. If this be the correct position, 
that covenant really imposes no additional obligation on the 
lessor. 


With regard to the covenant to repair the premises and 
keep the same in good and habitable state and condition, I 
refrain from saying anything on the merits, because its scope 
and the extent of the obligation imposed thereby will be some 
of the questions to be considered after the remand. I content 
myself for the present with saying that I cannot accede to.the 
argument advanced by the learned Counsel for the respondents ` 
that the plea raised in paragraph 10 of the written statement 
filed by the plaintiff in answer to the counter claim, amounts to 
an election to repudiate the lease or to a total denial of liability 
under this covenant. Whenever a minor or a minor’s estate 
is concerned, a distinction is well recognised in the Indian 
Law, between the liability of the minor’s person (after he 
attains majority) and the liability of the estate. It is sufficient 
to refer'in this connection to S. 68 of the Contract Act arid the 
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observation of the Privy Council in Mohari Bibee v. Dhurma- 
das Ghose.1 See also Venkatasami Naicker v. Muthuswami 
Pillai? and Ramajogayya v. Jagannathan,3 The learned trial 
Judge has recorded that this plea was explained by Mr. 
Venkatarama Aiyar as meaning “that a decree can only be 
obtained against her estate”. This is in accordance with the 
above distinction and cannot be construed as a denial of all 
liability. 

The learned Judge is, of course, right in saying that: 

“No decree for specific performance could be made against the plaintiff”, 

But as he himself recognises elsewhere, the non-avail- 
ability of the remedy by way of specific performance does not 
necessarily show that a contract is void. Several instances are 
well known to the law where a Court may feel obliged to 
refuse specific performance and yet may award damages. This 
clearly shows that there may be a valid contract though the 
remedy by way of specific performance may not be available. 

Dealing particularly with the refusal of specific perfor- 
mance on the ground of want of mutuality, I may point out 
that though it is the rule under the English law that on this 
ground an infant cannot sustain a -suit for the specific perfor- 
mance of a contract, it is not the rule there that there is no 
valid contract in such a case or that the lessee can avoid the 
lease on the ground of the lessor’s infancy (see Woodfall 
latest Edn. p. 49). In Zouch v. Parsons4 Lord Mansfiled 
quoting from an earlier authority said: | 

“ The lessee can, in no case avoid the lease, on account of the infancy of 
the lessor: which shows it not to be void, but voidable only. And it is better 
for infants, that they should have an election ”. 

As pointed out by the Master of the Rolls in Flight 
Bolland,’ it is more the way the principle of equity was 
developed and the absence of precedents decreeing specific 
performance in such cases, that led to the establishment 
in England of the rule that specific performance is. not 
available to or against an infant. The way in which Parker, J. 
(as he then was) states the position in the opening words of 
2 judgment in James Jones & Sons Limited v. Tankervilles 





1. (1903) L.R. 30 I.A. 114: LL.R. 30 Cal 539 at 548 (P.C.). 
2. (1917) 34 M.L.J. 177. 
3. (1918) 36 M.L.J. 29: LLR. 42 Mad. 185 (F.B.). 
4 (1765) 97 E.R. 1103 at 1110. 5; (1828) 4 petal 298 : cee 817. 
4 6. (1909) 2 Ch. 440. 


Zeebunnissa 
Begum 


2. 
Mrs. Dana- 
gher 


Varada- 
chariar, J. 


Zeebunnissa 
Begum 
v. 
Mrs. Dana- 
gher 
Varada- 
chariar, J. 


484 THE MADRAS LAW JOURNAL REPORTS. [vor. 


clearly indicates that a’ party may be éntitled to the remedy by 
way of damages, even in cases in which want of mutuality may 
preclude the remedy by way of specific performance. 


As some argument was advanced before us, in this con- 
nection, on the basis of the judgment of the Judicial Committee 
in Mir Sarwarjan v. Fakhruddin Mohammed Chowdhuril, I 
must state, with due respect to observations to the contrary 
in some decisions; (cf. Ramakrishna Reddiar v. Kasivasi 
Chidambara Swamigal2 and Venkatachalam Pillai v. Sethuram 
Raos) that that case is no authority for the proposition that an 
executory contract entered into by a guardian on behalf ofa 
minor is void inlaw. It is true that under the Indian Law, 
a minor has no capacity to contract and his contract is there- 
fore void. But when the contract has been entered into by a 
guardian there is no question of want of “capacity”. The 
minor may not be bound by the contract if it is in excess of 
the guardian’s powers or not beneficial to the minor. But that 


is not the same thing as saying that it is void, in the sense that 


the other party to the contract can ignore it. 


Mr. Venkatachariar laid stress on the fact that in Mir 
Sarwarjan v. Fakhruddin Mahomed Chowdhuri! the suit for 
specific performance was brought by the minor himself, after 
he came of age, thereby showing that he was willing to affirm 
the contract; and .he argued that the refusal of specific perfor- 
mance by the Judicial Committee even in such circumstances, 
showed that the contract was in their Lordships’ opinion void 


‘and accordingly incapable of ratification. The answer to this, 
‘it seems to me, is that as pointed out in paragraph 460 of Fry 


on Specific Performance, a contract to be specifically enforced 
must be such that it might, at the time it was entered into, 
have been enforced by either of the parties against the other of 
them. The same principle is reaffirmed in the opening sentence 
of paragraph 463 inthe following words: 

“The mutuality ofa contract is, : as we have seen, to be faded: of, at the 
time that it is entered into” 

and at the end of kh paragraph it is observed: 


“Brom the tiine of the execution of the contract being the time to Judge 
-of “its mutuality, it further follows that the subsequent performance by one 
party of-terms which ee not have ‘been- enforced by the other, will not 





1. (911) 21 MLJ. 1156: L.R: 39 LA. 1: LLR. 39 Cal. 232 (P.C.). 


"2, (1927) 54 M.L.J. 418. 3. (1932) 64 M.LJ. 354: LE.R. 56 Mad. 433 (F.B.). 
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prevent the objection which would „arise from the presence of such 
terms”, 


Referring to Flight v. Bolland} in paragraph 461 of his 
book), Fry L.J. says: 

“an infant cannot sue because he could not be sued for specific perfor- 
mance ; 

but his observations in the foot-note in relation to the case 
of Clayton v. Ashdown?, and the remarks in some of the 
succeeding foot-notes show that even in England there have 
been differences of opinion in the matter but'that the rule as 
stated in the text is in accordance with the preponderance of 
authority. Again, paragraphs 468 and 469 show that the 
objection on the score of want of mutuality may be waived; 
this indicates that this objection is not identical with a plea 
that the contract is void. The .contradistinction is clearly 
brought out by the observations in the penultimate paragraph 
of S. 2 of Chapter III, Part II, in Leake on Contracts (7th 
Edn. p. 402) where it is stated that a contract which is 
voidable by an infant is binding upon the other contracting 
party until avoided and that the infant may therefore sue the 
other party, but a Court of equity will not in general grant 
specific performance of a contract at the suit of an inf ant. 


_ In the light of these considerations, it is instructive to 
fiote that in Mir Sarwarjan v: Fakhruddin Mahomed Chow- 
dhuris Lord Macnaghten took c care to state the position in the 
following terms :— 


“as the minor in the present case was not bound by the contract, there. 
was no mutuality and the minor who-has now reached his majority cannot 
obtain specific performance of the contract”. 

-.. The earlier observation in the same case that, . 

“iti is not within the competence of a manager of a minor's estate or 
within the competence of a guardian of a minor to bind the minor or the 
minor’s estate by a contract for the purchase of immoveable property”. 


may. be considered along with their Lordships’ observation’ 


in W aghela Rajsanji v. Shekh M usluddin4 that: a 


“the guardian exceeded tier bowers so far as ane purported ‘to bind her 
ward”. i 


- These TT must be WAE ‘as ‘indicating the 
limitations on the.power of a-guardian, sos to- give the minor: 
the-optiomof saying that he is not bound~-by such: covenants 





1. (1828) 38 E.R, 817: 4 Russel 298.- 2.“ (1714) 9 Vin; Abr, 393. 
3, (1911) 21 M.L.J. 1156: LIR. 39 LA, 1: LL.B; 39 Cal. 232 (P:C.). 
4, (1887) L.R. 14 LA. 89: LL:R. 11 Bom. 551 at 561 (P.C.). 
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and not that the covenants are void in the sense that the minor 
cannot stand by the contract and seek to hold the other party 
bound by it even for purposes of remedies other than specific 
performance. 

Imay observe in passing that the observations of Sir 
John Wallis on Waghela Rajsanji v. Shekh Musluddini 
and in Ramajogayya v. Jagannadhan? lay undue stress upon 
tbe fact that their Lordships “dismissed the suit altogether”. 
It would be sufficient for the present purpose to distinguish 
Waghela Rajsanji v. Shekh Musluddint on the ground that 
the objection to the guardian’s covenant was there taken by the 
minor and their Lordships upholding the objection is quite 
consistent with the view that it is voidable at the instance of the 
minor. Bul the view of Sir John Wallis that the decision preclu- 
des not merely the ‘personal’ liability of the ward in the narrow 
sense but also the liability of his estate, ignores the fact that 
on pages 561 and 562 their Lordships state an argument of 
Mr. Mayne which however they leave open on the express 
ground that the question before them related only to the 
liability of the Taluqdari estate and that the liability was pre- 
cluded by the terms of Act’ VI of 1862. I may add that in 
nearly all the cases where the decisiori in Waghela Rajsanji v. 
Shekh Musluddint has been discussed, the objection to the bin- 
ding character of the covenent was raised by the minor himself. 
This was certainly the case in Rarichan v. Manakkal Raman 
Somayajipad3 referred to by Mockett, J. As pointed out by the 
Full Bench in Raghavachariar v. Srinivasa Raghava Chariar* 
principles recognised or enacted for the benefit or protection 
of minors need not necessarily be held to apply to their pre- 
judice. 

Before passing on to the next argument, I may also point 
out that in respect of the covenant to repair, no question of 
specific performance can arise (see Woodfall on Landlord and 
Tendnt p. 769). The remedy of the tenant in the event of a 
breach of the covenant can only be either by way of deduction 
from the rent or by way of a claim for damages or reimburse- 
ment of moneys spent. As pointed out by my learned brother, 


1. (1887) 14 I.A. 89: LL.R. 11 Bom. 551 at 561 (P.C.). 
2. (1918) 36 M.L.J. 29: LL.R. 42 Mad. 185 at 192 (F.B ) 
3. (1922) 44 M.L.J. 515. 
4. (1916) 31 M.L.J. 575: LL.R. 40 Mad. 308 (F.B.). 
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the tenant cannot ordinarily-treat a breach of this coveriant as 
avoiding the lease or justifying him in throwing up the tenancy. 
It is unnecessary at this stage and'for the purpose of this appeal 
to examine the argument that the covenant to repair imposes 
no special burden on the estate, because. it may be said to be 
part of a guardian’s duty even apart from the lease, to do all 
things necessary to preserve the property of the minor and in 
the case of a house, preservation may include repair. On 
behalf of the Respondents, it has been suggested that the 
covenant here implies much more, but the main argument is 
based on the fact of its being a “Covenant” and not merely an 
obligation under the personal law: - 

Proceeding now to the contention based on the covenant 
for renewal, 1 feel more free to deal with it in view of 
the events that have happened during the pendency of these 
proceedings, because there is no longer any likelihood of that 
covenant being sought to be enforced. It is true that the normal 
remedy for its enforcement will be by way of specific perfor- 
mance and in view of the decision in Mir Sarwarjan v, 
Fakhruddin Chowdhuri,! that remedy would not be available as 
between the parties here. The question nevertheless remains 
how that circumstance affects the operation of the lease. There 
is considerable authority in support of the view that the 
covenant for renewal is separable from the demise (see the 
cases referred to in Mahendra Nath Srimani v, Kailash Nath 
Das,2) and it would not therefore follow that the unenforce- 
ability of that covenant would of itself invalidate the lease- 
The learned Counsel for the Respondents were accordingly 
obliged to put their case as one of failure of consideration. It 
was argued that in return for the promise to pay rent and other 
covenants entered into by the lessee, the lessor has not merely 
to put the lessee into possession but has also to carry out his 
various other covenants including the one for renewal, that the 
expectation of a renewal of the lease must have formed a 
substantial part of the advantages which the lessee intended to 
secure in return for the high rent which she undertook to pay 
and if that advantage could not be secured to her, part of the 
cons‘deration must be deemed to have failed. Reliance was 


placed upon S. 24 of the Contract Act and it was argued that 





1. (1911) 21 M.L.J. 1156 (P.C,) : L.R. 39 LA. 1: LLR, 39 Cal. 232. 
. 2. (1927) LL.R. 55 Cal. 841 at 851.. . 


Zeebunhissa 
Begum 


v. ; 
Mrs, Dana- 
gher 
Varada- 
chariar, J. 


Mrs; Danar : 


gher. 


Varada- 
chariar. Jo 


488 THE MADRAS: LAW: JOURNAL REPORTS. [voL.. 


men en 


this was a case where the stipulation ‘for rent was single and 
indivisible and the Court must either enforce the contract as a 
whole or set it aside as a whole. 


I am unable to accept the argument thus stated. S. 24 of 
the Contract Act does not in terms apply here because there is ` 
no question of any unlawful object (Cf. Dip Narain Singh v. 
Nageshar Prasad.1) Putting the position at the highest, the 
respondent’s case could only amount to a partial failure of: 
consideration ; but such partial failure, whatever other remedies 
it may give rise to, will not exonerate the lessee from liability 
to pay the stipulated rent, nor entitle him to treat the lease as 
void. It will be instructive in this connection to compare sub- 
clause (e) of S. 108 of the Transfer of Property Act with 
sub-clauses (f) and (g). 


On the terms of the covenant for renewal in this case, 
there is a further answer to the respondents’ argument.’ The 
lease provides for renewal “at a rent to be settled then”. It 
seems to us more than doubtful if a covenant in these terms 
can ever.be enforced: by specific performance. It is difficult 
to conceive that a Court can direct a renewal when the docu- 
ment. itself does not indicate the rate: of rent or even provide. 
data with reference to which the Court can fix what may be. 
called a proper rent (See Nava Kishore Das v. Madan Mohan 
Das,2) .Ci. Srimati Giribala Dasi v. Kali Das Bhanja.8 The 
learned trial Judge notes that neither side raised before him 
the argument that this covenant was bad for uncertainty. But. 
in that connection he refers only to the tenant’s option in 
respect of the.period of the renewed lease and does not notice 
the obvious uncertainty as to the rate of rent. In Jardine, 
Skinner & Co. v. Rani Surut Soondari Debi,4 it was assumed 
that having regard to the stipulations in the lease, it would 
have been. possible for the Court to fix a proper rate of rent for’ 
the renewed term, but this course does not seem-practicable in 
the present case. .In Secretary of State for India v. Volkart 
Brothers,5 it became unnecessary to deal with the question of 
uncertainty, in the view which their Lordships took upon. the’ 
other question raised in that case. Iam on this ground also 
unable to agree with the learned trial.Judge that the unen-. 





-= Ls LL.R, 52 Al: 338-(F.B.).-- -—2- ALR. 1924 Cal.-346-(2). 
“3... (1920) 39 MLL. J. 329 (P.C.),: 74 (1878). L.R. 5 I.A; 164. .. 
5. (1928) 55 M.L.J. 646: LL.R-St Mad. 885: L.R. 55 LA. 423 (P.C.). 
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forceability-of the covenant for renewal is a reason for holding 
the suit lease to be void nor to accept the respondents’ 
contention that it amounts to a failure of consideration to any 
extent. 


In the course of the argument, I put it to Mr. Venkata- 
chariar whether it is not open to a minor after he comes of 
age to adopt and ratify a transaction entered into by a guardian, 
though it might have been in excess of the guardian’s powers 
and in that sense not binding on the minor. This test is 
relevant in the present case, not only for the purpose of 
determining whether the transaction can properly be described 
as void but also because we have been informed that the minor 
plaintiff has come of age during the pendency of the suit 
and was willing to stand by the lease, if the quondam minor 
adopts the guardian’s lease, it can only be on the basis that the 
minor is willing to abide by all the covenants in the lease 
according to their natural meaning and effect, because he 
cannot approbate and reprobate. Mr. Venkatachariar answered 
that so far as the guardian’s transaction is in the nature of a 
“transfer of property” it is open to the minor to adopt it, 
though in excess of the guardian’s powers, but if it is only a 
only a ‘contract’ it is wholly void if in excess-of the guardian’s 
powers and therefore incapable of being validated by any 
principle of ratification. In support of this distinction, he 
relied on S. 2 sub-sec. (g) of the Contract Act declaring that 
an agreement not enforceable by law is void. This is begging the 
question, because if it is enforceable at the option of the minor 
but not at the option of the other party, it will only be a ‘void- 
able’ contract falling under clause (7). Even accepting the 
distinction suggested by Mr. Venkatachariar, I see no reason 
why the present case should not be held to fall under his first 
head, namely, a transaction inthe nature of a transfer of 
property. A lease is not the less a-transfer of property because 
it contains or implies covenants’ and in that sense may be 
bilateral. Govinda Kurup v. Chowakkaran Keloth Beekku,} is 
not: apposite here, because the transaction was there entered 
into by the minor himself and not through a guardian and 
therefore. directly. -fell under S. 7.of.the.Transfer-of Property 
Act. Even in the case of a sale, the sale deed may contain or 





a 1. (1930), 59 M.L.J. 941. 
62 


_Zeebunniss 


Begum 


v. 
Mrs. Dana- 
gher. 


Varada- 
chaiar, J. 


Zeebunnissa 
Begum 
v. 
‘Mrs. Dana- 
gher. 


Varada- 
chariar, J. 


490 THE MADRAS LAW JOURNAL’ REPORTS. [voL. 


the law may imply certain covenants but the transaction does 
not on that account cease to be a transfer of property. 


I may refer in this connection to Kandasami Pillai v. 
Ramasami Mannadi,1 where it was pointed out that a lease is 
a transfer of property and isin the nature of an executed 
contract and that therefore all the considerations which apply 
to the enforcement of mere contracts do not necessarily apply 
to it. (Ci. Dip Narain Singh v. Nageshar Prasad.2 As 
observed by Abdur Rahim, J., in the course of the arguments 
in Kandasami Pillai v. Ramasamy Mannadi,! the covenants are 
in such cases “incidents of the transfer of property”. The 
observations of the Lord Chancellor in Wolverhampton and 
Walsall Railway Co. v. London and Northwestern Railway Co,8 
(referred to by Abdur Rahim, J.) may be compared with the 
remark of Lord Chelmsford in Kamala Naicken v. Pitcha- 
cootty Chetiy,4 that a lease is not an exectitory contract and 
there is no question of specific performance after the lease had 
been granted. S. 127 of the Transfer of Property Act shows 
that where as. part of a transfer of property obligations are 
cast on a minor, he may on attaining majority accept the whole 
transaction including the obligations thereby cast on him 
(cf. Subramania Aiyar v. Sitha Lakshmis). 


With reference to the argument advanced by Mr: Brooke 
Elliot on the language of S. 112 of the Government of India 
Act, Mockett, J., has observed that it could not have been 
the intention of Parliament that the ‘capacity’ of a grantor 
should be judged of not with reference to his personal law but 
by the English Law, wherever the defendant happens to be an 
Englishman or Englishwoman. I respectfully agree with him. 
The obscurity of the corresponding provision in S. 17 of 21 
Geo. III C. 70 was commented on in Sarkies v. Prosonomoyee 
Dossee’. S. 112 was adopted from an earliar statute which 
only dealt with the application on the personal laws of 
‘Mahammadans and Gentoos’. I venture to doubt whether the 
expression ‘personal law or custom’ in that context was inten- 
ded to apply to the English Law at all. In any event it will be 





1. (1918) 36 M.L.J. 313: I.L.R. 42 Mad. 203. 
2. (1929) I.L.R. 52 All. 338 (F.B.). 
3. (1873) LL.R. 16 Eq. Cas. 433. 4. (1865) 10 M.I.A. 386 at p. 396. 
5. (1896) I-L.R. 20 Mad. 147. 6. (1881) I-L.R. 6 Cal. 794 at 806 and 808. 
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legitimate to restrict the operation of that provision to the 
incidents of the contract or dealing. 


In the view we have taken as to the enforceablity of the 
lease, it is unnecessary to deal with the application for amend- 
ment of the plaint. 


K.C. : Appeal allowed and Suit remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice STONE AND MR. JUSTICE 
PANDRANG Rao. 
Kasthuri Varadhanamma .. Appellants* (Plaintif). 
v. 
Thañamala Muniswami Reddi .. Respondent (first Defen- 
dant). 


Civil Procedure Code (V of 1908), O. 47, r. 1—Review order rejecting 
plaint—Notice to the other party whether necessary—How far review permis- 
sible under the circumstances. 


Where a plaint has been rejected after ample time has been given not 
merely for the finding of the requisite fee but for putting counsel in posses- 
sion of all the relevant facts which he could urge as an excuse for the delay, 
then, even assuming that an order rejecting plaint (which under S. 2 of the 
Codeis adecree) can be reviewed without notice, it will be necessary to give 
the other side an opportunity at the earliest possible moment of contesting 
the propriety of the review. Krishnasami Panikondar v. Ramasami Cheity. 
(1917) 34 M.L.J. 63: 451.A. 25: LL.R. 41 Mad. 412 (P.C.) followed. 


Where a plaint was filed on the last day of limitation with merely a 
court-fee of four annas thereon, that on the 2lst June 1927 the deficit of 
Rs. 127-3-0 was ordered to be paid 10 days time being given, a further ten 
days on the 2nd July, 1927 and again another ten days on the 15th July 1927 
and the plaint was rejected only on the 25th July, 1927, 

Held, it was clear that the Court could not have reviewed its order re- 
jecting the plaint, which order is a decree and could not have so reviewed it 
quite apart, from any question of notice. 

The reasons stated for failure to produce the court-fee in time are not 
facts which could not have been placed before the Court at the time when the 
plaint was rejected. They do not constitute new matters since discovered. 
It appears therefore that assuming that the order rejecting a plaint could 
without notice have been reviewed, still when the Court came to consider 
whether it wouid review and could review under the powers conferred by 
O. 47. r. 1, it would have to answer the question in the negative and the 
result would be that the order would not have been reviewed and consequently 
the rejection of the plaint would stand. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Nellore dated 25th August 1930 and 
passed in A. S. No. 123 of 1929, presented against the decree 
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of the Court of the District Munsif of Gudur at Nellore dated 
14th August 1928 and made in O. S. No. 727 of 1927. 

Ch. Raghava Rao for appellant. 

T. V. Muthukrishna Aiyar for respondent. 

The Court delivered the following 

JUDGMENT. Stune, J.—This second appeal raises a short 
point which has been previously considered in Surendra 
Prasad v. Attabuddin1 where Newbould, J. held that an order 
passed at a stage of the suit before the plaint is registered, can 
be reviewed without notice to the other party. There is no 
other case exactly in point, but there are several cases where 
the question has been considered whether a decree or order can 
be reviewed after the claim has been registered, for example in 
Second appeal and on the question so arising there has been a 
conflict between Janaki Nath Hore v. Prabhasini Dasee? on the 
one hand and Abdul Hakim Chowdhury v. Hem Chandra Dass 
Surajpal Pandey v. Utim Pandey4 and Narayana Chettiar v. 
Muthu Chettiar’ on the other. In my opinion it is not neces- 
sary to consider this conflict because in the view I take it is 
not necessary to consider whether or not an order rejecting a 
plaint can be reviewed without notice, for following the Privy 
Council, decision in Krishnasami Panikondar v. Ramasami 
Chettys I am clearly of the opinion that where a plaint has 
been rejected, as here, after ample time has-been given not 
merely for the finding of the requisite fee but for putting 
Cotinsel in possession of all the relevant facts: which he could. 
urge as an excuse for the delay, then; even assuming that an 
order rejecting a plaint (which under S. 2 of the Code is a 
decree) can be reviewed without notice as to which I say noth- 
ing, it would be necessary to give the other side an opportunity. 
at the earliest possible moment of contesting the propriety of- 
the review. The. defendant to this suit took the earliest 
opportunity to raise the point in his written statement and 
argued it and the appellate Court held that the plaint ought 
not to have been restored. to file. . It is true that the Court 
based its decision upon the view that in the absence of notice 
a.reviéw cannot be given. But when one considers the grounds 





1. 26 C.W.N. 391. © . 2e -(1915) LL.R. 43 Cal. 178. 
3. (1914) LL.R. 42 Cal. 433. A _(1921) 6 Pat. L.J. 625. 


.5.- (1926) 51 M.L.J. 219: LL.R. 50 Mad. 67. 
'..6. (1917) 34M.L.J. 63: 45 LA. 25: LL.R, 41 Mad. 412: (P.C.). 
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upon which under O. 47, r. 1 Civil Procedure Code a review 
can be had and when one considers the facts of this case and 
bears in mind that the plaint was filed on the last day of limita- 
tion-with a merely nominal court-fee of four annas. thereon, 
that on the 21st June 1927 the deficit of Rs. 127-3-0 was 
ordered to be paid 10 days time being given, a further 10 days 
on the 2nd July, 1927 and again another 10 days on the 15th 
July 1927 and that the plaint was rejected only on the 25th 
July, it is in my opinion clear that the Court could not have 
reviewed its order rejecting the plaint, which order is a decree 
and could not have so reviewed it quite apart from any question 
of notice. In arriving at this conclusion I have borne in mind 
the reasons now stated for the failure to produce the court- 
fee in time. None of these facts are facts which could not 
have been placed before the Court at the time when the plaint 
was rejected. They do not constitute new matters since dis- 
covered. ' There is no question of mistake or error apparent on 
the record. 

` It appears to me to follow therefore that assuming’ (with- 
out deciding) that the order rejecting a plaint could without 
notice have been reviewed, still when the Court came to 
consider whether it would review and could review under the 
powers conferred by O. 47, r. 1, it would have had to answer 
the question in the negative and the result would be that the 
order would not have been reviewed and consequently the 
rejection of the plaint would stand, from which it follows that 
the suit ceased to be in existence on the 25th July 1927 and the 
decision of the learned Subordinate Judge of Nellore 
dismissing the suit is correct. The Second Appeal is accor- 
dingly dismissed with costs. 
l Pandrang Row, J.—I concur. . 

K.C. n o ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace Owen Compton BEASLEY, Kt.. 
Chief Justice AND MR. JUSTICE STODART. 


Rajah of Vizianagaram ~.. Appellant* (Defendant.) 
v. l 
Kuriminelli Narayanaswami Naidu 
and others .. Respondent (Plaintiffs 


1, 3 and 4). 


Madras Estates Land Act (I of 1908), Ss. 30 and 32—Holding of tenant 
—Conversion of lands from dry to wet—Improvement by landholder not 
proved—Right of landlord to enhance rent-—Suit under S. 30 as proper 
remedy—Stipulation in patta for increased rent—Construction. 

Where in respect of a holding governed by the Madras Estates Land Act 
the landlord sought to enhance the rent payable by the tenant on the ground 
that certain lands had been converted by the tenant from dry into wet, and 
the levy of the enhanced rent was also supported as being a mere adjustment 
of the rent within the terms of the patta granted to the tenant, 

Held, that the landlord should, in order to enhance the’ rent, institutea 
suit under S. 30 of the Madras Estates Land Actand he would be entitled to 
succeed therein only if any improvement had been effected by him or-at his 
instance. To convert dry land into wet land it is necessary to provide a 
regular and steady source of irrigation and if this is done without any help 
from the landholder, and not at his expense, he is not entitled to charge rent 
as for wet or irrigated land. 

Held further, that the patta in question contemplated an enhancement 
only when the landlord had offered to the tenant a fresh advantage, and that 
the claim for enhancement could not be considered to bea mere adjustment 
of rent within the terms of the patta. 

Bettina Appanna v. Raja Varlagadda, (1917) 33 M.L.J. 355 and Manager 
Sivaganga Zamindari v, Chidambaram Chetti, (1913) 25 M.L.J.641 : LL.R. 
38 Mad. 524 considered. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Varadachariar 
dated 3th April, 1934 and passed in S. A. No. 1167 of 1932, 
preferred against the decree of the District Court Vizagapatam 
in A. S, No. 530 of 1929 preferred against the decree of the 
court of the Sub-Collector of Vizianagaram in S. S. No. 433 
of 1928. 

S. Venkatesa Ayyangar for appellant. 

Y. Suryanarayana for respondents. 

The Court delivered the following 

JupGMENT.—The question involved in this litigation is 
between landlord and tenant in an estate governed by the 
Estates Land Act. Can a landlord except by proceedings 





* L. P. Appeal No. 30 of 1934. 18th October. 1935. 
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under Chapter III of the Act raise the rent of land which the 
tenant has converted from dry into wet? The tenant is the 
respondent. In 1925 he bought some land from one Krishna 
Rao Pantulu who had been let into possession in 1914 of a 
large extent of fifty acres and who, by constructing a tank on 
four acres, and doing certain other work had rendered, sixteen 
acres fit for wet cultivation, and had agreed to pay to the 
Zamindar rent for this sixteen acres at the rate of Rs. 10 per 
acre, which is the rent applicable to wet land. Respondent 
knew of this when he bought the land from Krishna Rao, but 
refused to pay rent at this rate and filed a suit against the 
Zamindar under S. 55 of the Act to compel the latter to grant 
him a patta, reserving a rent of Re. 0-8-0 per acre which is the 
rate for dry land. The suit was decreed in the court of the 
Sub-Collector in respondent’s favour but the Zamindar 
succeeded in first appeal to the District Judge. On second 
appeal the decree of the trial court was restored and the 
Zamindar now files this Letters Patent Appeal. We must 
observe at the outset that the appellant claims to be entitled to 
the higher rate of rent on the ground that the land is irrigated 
with water from a channel belonging to the estate; while the 
respondent on the other hand claims that he is able to raise wet 
crops without any aid from the Zamindar’s channel. But that 
question does not arise for decision now. Granting that the 
increase in the productive powers of the land is in the words 
of S. 30 Ci. (ii) of the Act ‘due to an improvement effected 
by or at the expense of the landholder’, is the latter entitled 
forthwith to raise the rent or must he institute a suit for that 
purpose before the Collector’, 

The Act is clear on the point. Chapter III is headed 
‘General provisions relating to the rates of rent payable by 
ryots’. And S. 24, the first section of this chapter is ‘the rent 
of a ryot shall not be enhanced except as provided by this 
Act’. S. 30 enacts that when the rent is paid in money the 
landholder may institute a suit before the Collector to enhance 
it on one or more of four grounds, set out in cls. (i) to (iv) 
and on no others. And besides 5. 30, there is no other provision 
in the Act for the enhancement of money rents. There can be 
no doubt therefore that such rent cannot be enhanced except as 
the result of a suit instituted under S. 30. Ifa tenant agrees 
to pay a higher rent he is not bound by that agreement. It is 
now settled law that even when a tenant has accepted a patta 
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reserving an enhanced rent and the landholder distrains his 
land for non-payment, the tenant can have the distraint raised 
under S. 53 of the Act on the ground that ‘the patta is not one 
which he was bound to accept. This Court has refused to hold 
that any contract to pay enhanced rent ‘between the landholder 
and the ryot can override the provisions of S. 24, Venkata- 
ramanachar v. Ibraham Sahib, 


Learned Counsel for the appellant does not dispute this 
general proposition of law. His argument is twofold. 


(1) That the levy of rent at wet rates, in this case is in 
accordance with the terms of the patta; being merely an ad- 
justment of the rate of rent as provided for in the patta and 


(2) That the increase of rent is not really an enhancement 
but merely a change in the nature of the rent to conform to the 
altered circumstances, by which, namely, the land instead of 
producing dry crops of small value has been enabled to produce 
the more valuable wet crops. This second ground may be 
disposed of in a few words. The change in the nature of the 
land is nothing more than the conversion of the land from dry 
into wet and is covered by S. 30, Cl. (ii) The productive 
powers of the land have been increased by an improvement. 
In order to levy enhanced rent on this ground the appellant 
must institute a suit under 5. 30; and he can-only succeed if 
he can show that the improvement has been effected by him or 
at his expense. It is not enough for him to say ‘Your land was 
formerly dry and you were paying rent at dry rates. Now it 
is wet and you must pay me rent at wet rates’ To convert dry 
land into wet land it is necessary to provide a regular and 
steady source of irrigation and if this is done without any help 
from the landholder and not at his expense he is not entitled 
to charge rent as for wet or irrigated land. “To say that: when 
a ryot brings his land into a fit state for the cultivation of wet 
crops the landholder automatically becomes entitled to ‘levy 
rent at the rate applicable to wet land is to ignore ery the 
provisions of the Act. | 

It is only to the first of the learned Cotinsel’s arguments 
that we need devote any attention. The. ‘Pattas granted’ to 
ryots in this estate contain a clause that whea dry land is irri- 
gated from a Source belonging to fie’ Jandholder the tenant is 





© 14. (1925) 20 L.W. 582, 26. 
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bound to pay extra for the water, thè charge being equal to the 
difference between the rent of wet land and the’ rent of dry 
land. But that is not the case here. In the case provided for 
in this clause the basic rate of rent remains the same. If and 
when the ryot uses the landholder’s water to irrigate his land 
and so raise a more valuable crop he is bound to pay for that 
water. The charge is a kind of extra rate or cess imposed for 
the use of the landholder’s water. Here the basic rate of rent 
has been altered. It has been enhanced. The higher rate of 
rent has been imposed irrespective of the fact whether the ryot 
takes the landholder’s water or not. And as we have seen, the 


rent of a ryot cannot be enhanced except as provided in the — 


Act. 


It remains only to examine the authorities relied on by 
learned counsel for the appellant. In Battina Appanna v., 
Rajah Yarlagaddal it was held that when a landholder re- 
covers from a tenant water rate for water taken from a 
government source of irrigation, the extra charge is not an 
enhancement of rent. 


That case is clearly distinguishable from the. facts of this 
case. The relevant words are ‘we do not think an extra 
payment due for an additional advantage is necessarily an 
enhancement. When new circumstances have come into 
existence which require new adjustments there is no question 
of enhancement. We do not think that clauses (ii), (iii) and 
(iv) of S. 30 have any application. They contemplate the 
continuance of the old state of affairs and yet a claim is made 
for increased rent without offering any fresh advantage? But 
the whole point here is that the appellant has yet to prove that 
he has offered a fresh advantage. And the method which he 
must prove it is by a suit under S. 30 of the Act. 


For the proposition that rent can be adjusted without 
reference to outside authority, the Manager to the lessees of 
the Sivaganga Zamindari v. Chidambaram, Chetti2 is cited. 
‘The patta in that case contained a clause that any excess area 
found on measurement should be paid for at acertain rate. It 
was held that a claim for rent for an excéss so found was 
sustainable even though no order had been obtained from the 





1. (1917) 33 M.L.J. 355. 
2, (1913) 25 M.L,J. 641: LL.R. 38 Madi 524. 
63 
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Collector under .S..42 Cl. (ii):of the Act.. That case has no 


application here. oe! 
It appears clear to us that there is no question here of an 


‘adjustment of rent within the conditions of the patta. This is. 


simply a.case where the landholder claims to enhance the rent 


-on the ground that the condition of the land has been improved. 


The broad general principle of the Act is that rent cannot be 


-enhanced except by a suit under S. 30 of the Act and we can 


find nothing in this case to make it an exception to that princi- 
ple; but on the contrary everything to bring it precisely within 
the terms of clause (ii) of the section. The appellant claims to- 
be entitled to levy enhanced rent not merely by reason of any 
stipulation in the patta or by way of adjustment according to 
the terms of the patta, but on the ground that the productive 
powers of the land have been increased by an improvement 
effected at his expense. The policy of the Act is that he can. 
establish his claim only by a suit instituted under S. 30 and. 
decided according to the provisions of S. 32. 


We dismiss this Letters Patent Appeal with costs. 
B. V. V. ` Appeal dismissed .. 





_ [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—S1R Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice KING AND Mr. Justice LAKSH- 
MANA Rao. l 


_In the matter of Mr. M. P. Narayana Menon ..* (Applicant. 


for renewal. of Second grade pleadership 
-certificate Kasba -Amsam and desam, Cali- 

cut 

Legal Practitioners Act (XVIII of 1879), S. 12—Practitioner convicted’ 


“for offence under S. 121 Indian Penal Code—Whether a defect of character 


to unfit him for resumption of practice. 


On the question whether a legal practitioner who had been convicted of 
of the offence of waging war against the King under S. 121 ofthe Indian. 


:Penal Code had a defect of character under S. 12 of the Legal Practitioner's. 


Act which unfitted him to be a pleader, 


Held, that a legal ‘practitioner who had been guilty of such conduct was- 
unfit to remain in the ranks of the profession. Hence he should be dismiss- 


.ed from practice. 





In the matter of Mr. M. P..Narayana Menon. 19th November, 1935. 
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Sir Jamshed Byramji Kanga v. Kaikhushru Bomanjit Bharucha, (1934) 36 
Bom.L.R.-1136 observation of Beaumont, C.J., on page 1148 relied on. 


The notice issued to Mr. M. P. Narayana Menon, 
applicant for the renewal of the second grade pleadership certi- 
ficate for 1935 by the High Court under S. 12 of the Legal 
Practitioner’s Act calling upon him to show cause why he 
‘should not be dealt with under the disciplinary jurisdiction of 
the High Court in that he was charged with the offence of 
waging war against the King and convicted and sentenced to 
transportation for life under S. 121 of the I.P.C. by the Court 
‘of the Special Judge of Malabar, Calicut, in S. J.C. No. 1280f 
1922 and the said conviction and sentence were on appeal con- 
firmed by the High Court in Criminal Appeal No. 1545 0f 1922 
on the file of the High Court, coming on for hearing on Monday, 
‘the 4th day of November, 1935, upon perusing the said notice, 
the application of the pleader for renewal of his certificate 
and the connected papers, the charges against the pleader, the 
written statement filed by him, and the judgment of the Special 
Judge, Malabar, in S. J. C. No. 128 of 1922 and the Judgment 
of the High Court in criminal appeal No. 1545 of 1922. 

The Advocate General (Sir A. Krishnaswamy Ayyar) in 
support of the notice. 

Respondent appearing in person. 

The Judgment of the Court was delivered by 

The Chief Justice -—The respondent is an applicant for 
the renewal for the year 1935 of a second grade pleadership 
certificate. This application he sent to the High Court 
through the District Judge of South Malabar. In his applica- 
tion he stated that he was a second grade pleader, that his certi- 
ficate was last renewed on the first of January, 1921, that he 
was unable to apply for the renewal of the certificate because 
on the 10th of September, 1921 he was arrested under the 
orders of the District Magistrate of South Malabar under the 
Mopla Outrages Act and kept as a detenue and subsequently 
was charged with the offence of waging war against His 

_ Majesty, tried by the Special Court at Calicut presided over by 
Mr. Pakenham Walsh and convicted and sentenced to trans- 
portation for life on the 25th of September, 1922 and: that he 
was réleased only on the Ist of October, 1934. -His application 
is dated the 14th of March, 1935. On the 17th of October, 
.1935 the High Court issued a notice to him of proceedings 
under S. 12 of the Legal Practitioners’ Act.calling upon him 
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to show cause why he should not be dealt with under that 
section. When the matter first came before a Full Bench of 
this Court the respondént was absent arid the matter was 
adjourned in order to give him an opportunity of appearing, 
and at the adjourned hearing he appeared in person and, in 
addition to presenting a written statement, he also addressed 
the Court, after the learned Advocate-General had presented 
the legal aspect of the case, and cited reported cases touching 
upon the matter. 


A brief outline of the history of the respondent’s. convic- 
tion is necessary and ‘the judgment of the special judge of 
Malabar, Mr. E. Pakenham Walsh, is before us. The respon- 
dent was charged before him with the offence of waging war 
against the King, an offence under S. 121 of the Indian Penal 
Code. In his judgment the learned judge says that in addition 
to a general charge that the respondent assisted in the Non-Co- 
operation and Khilafat Movements in the Ernad and Wallu- 
vanad Taluks, which the Crown alleged were made in prepara- 
tion for, and with a view to rebellion, and that he associated 
himself in these proceedings with notorious rebel leaders, who 
subsequently were either killed in fighting the forces of the 
‘Crown or were convicted for waging war, the prosecution 
alleged four specific acts, two before the rebellion which broke 
out on the 20th of August, 1921 and two after its outbreak. 
‘Of these four specific acts the learned judge held that only 
one of them had been made out, and that was that on the 24th 
of August, 1921, after the rebellion had broken out the respon- 
dent delivered a speech at Manjeri. The rebel leader 
Kunhayammad Haji had come to Manjeri and for two days 
ruled the town. Asa mark of the establishment of his Khila- 
fat Kingdom, he returned the jewels pledged to the Nambudri 
Bank there without payment of the amounts owing. The 
tespondent was there at the time, alleged to be assisting him, 
and made a speech in which he said: 


“The rule of the white man had come to an end. Moplahs have been 
known to be brave men. They alone drove the white men from Tiruvengadi. 
If weall unite and stand together we will accomplish our cause. White men 
have only a few soldiers. If we withstand them for a few days we will get 
help from outside. I believe you will do it. Those who work against 
Khilafat are our enemies. They should not be spared ” 
or words to this effect. Convicting the respondent in respect 
of that charge the learned, judge sentenced him to trans- 


portation for life. 
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The question now is whether under S. 12 of the Legal 


Practitioners’ Act the criminal offence of which he has been 
convicted implies a defect of character which unfits him to be a 


pleader. In considering this question two principles have first: 


to be stated. One is that in such proceedings the respondent 
is not entitled to question the correctness of his conviction. 
Apart from the reported cases to which reference is not neces- 
sary, this has been the established practice of this High Court. 
I have to state this principle because in his written statement the 
respondent states that he is absolutely innocent of the offence 
of which he has been convicted and sentenced; and practically 
the whole of his written statement relates to that issue. 
Further more, when he appeared before us he contended that 
he was entitled to show that he had been convicted wrongly. 
We however refused to entertain any such argument but the 
respondent was told that the Court would listen to any argu- 
ment by him that, although convicted of this Criminal offence, 
it did not imply that he had a defect of character which unfits 
him to be a pleader. The second principle is that the High 
Court has jurisdiction to take ‘disciplinary action. against a 
pleader though the criminal offence was not one committed in 
his professional capacity. We have therefore only to address 
ourselves to the question whether a legal practitioner who has 
been convicted of the offence of waging war against the King 
has a defect of character which unfits him to be a pleader. 


The gravity of the offence is so obvious that it is hardly 
necessary to refer to the punishment which can be inflicted in 
respect of it. Does this offence imply a defect of character, 
and if it does, does it unfit the respondent to be pleader? 


Clearly a person convicted of so‘serious an offence against the 


State as this has a defect of character. How does his conduct 
affect his position as a legal practitioner and his relations to 
the Court? Here I cannot do better than refer to a passage 
from the judgment of Beaumont C. J., in Sir Jamshed Byramji 
Kanga v. Kaikhushru Bomanji Bharuchai namely : 

“ Advocates, however, are a previleged class enjoying a monopoly of 
audience in the Courts, and their position gives them considerable opportu- 
nities for good or evil. Itis of the highest importance that the High Court 
should be invested with power to ensure that only advocates of good char- 


acter, shall be upon the roll, but it is also important that that power be in no 
way abused. In cases of misconduct involving moral turpitude the Court 


1. (1934) 36 Bom.L.R: 1136 at 1148. 
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has to see whether the advocate has shown himself to be unworthy of the 
confidence of the Court, or unfit to be entrusted with the business of his 
client, or a person with whom his professional brethren cannot be expected 
to associate. But in our opinion cases involving moral turpitude are not the 
only ones in which the court may be called upon to take disciplinary action. 
The Court has a right toexpecta high standard of loyalty to the Court and 
co-operation from the advocates on its roll. Cases may arise in which it is 
proved that an advocate has been engaged in revolutionary activities design- 
ed to destroy the system of which this Court forms part, or activities likely 
to hamper or embarass tbe administration of justice by this Court or any of 
the Courts subordinate thereto. Courts of law can only function under a 
stable government, and the destruction of Government by revolutionary and 
unconstitutional means must of necessity involve the destruction of the 
Courts, or the grave impairing of their efficiency ; 

pn This Court will not tolerate pêri its “rolis an 
advocate whoi is endeavouring to destroy or undermine „the authority of the 
Courts ” 


What were the circumstances in the present case? The 
learned special Judge says: 


“The outbreak of the rebellion was caused by the attempt of the District 
Magistrate to arrest Ali Musaliar, the kilafat”secretary at Tirnvangadi, and 
another prominent Khilafatists there on 20th August. The events are too 
well known to need repetition. Mr. Rowley, the Assistant Superintendent of 
Police, and Lieutenant Johnston were killed and the District Magistrate with 
special police had to retreat via Parapanangadi to Calicut, and had to walk 
to Feroke, as the rails had been torn up. The rebellion blazed out at once all 
over the Ernad and Walluvanad Taluks. Almost every Police station was 
destroyed as well as Government buildings and Government administration 
was paralysed for six months ”. 


It appears also that on the night of the 20th of August, 
at Nilambur 16 miles from Manjeri seventeen Hindus, and a 
police constable at Edavanna, were murdered and at 
Tiruvangadi in addition to Mr. Rowley and Lieutenant 
Johnston nine other persons were murdered. The police 
station at Manjeri was attacked on the night of the 21st; public 
officers at Manjeri on the 22nd. On the 24th of August 
Kunhayammad Haji who is described as the notorious rebel 
leader arrived at Manjeri. All these incidents had occured 
when the respondent made the speech already referred to, and 
it was in such dangerous surroundings that he made it and the 
reference to Tiruvangadi in that speech has, in consequence, a 
particular significance. Subsequent events are that on the 
26th of August a retired police inspector was brutally murder- 
ed at Anakayam near Manjeri by Kunhayammad Haji and his- 
followers and on the 30th of August his-head was paraded on 
a spear; and it was common ground that the respondent was at 
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Manjeri-from the morning ofthe 21st of August‘until the 30th 
of August. 

It is not necessary, in my view, to ‘refer to any other 
facts: The respondent assisted by words proved to have been 


spoken by him a revolutionary and unconstitutional movement. 


having for its object the destruction of Government involving 
of necessity the grave impairing of the efficiency of Courts if 
not their total destruction. In the course of the rebellion many 
people were brutally murdered and others lost their lives and 
many of the active participants in the movement subsequently 
were executed. A legal practitioner who has been guilty of 
such conduct is, in my view, unfit to remain in the ranks of 
the profession and the respondent must accordingly be dismiss- 
ed from practice. 

The order of the Court is that M. P. Narayana Menon be 
dismissed from practice. 

King, J.—I agree. 

Lakshmana Rao, J.—I too agree: 

K. C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KIne. - 
The Public Prosecutor ` .. Appellant* in all the 
appeals. 


V. 


Chinta Venkatarayudu andother .. Respondents (Accused).. 


Madras Prevention of Adulteration Act UI of 1918), Ss. 2. 5, 18 and 19 
~—Persons accused of offence under S.5—Complaint to Second Class Bench 
of Magistrates—Transfer to First Class Bench—Ground_of acquittal that 
3 months have elapsed since date of commission of offence—C omplaint within 
3 months from date of commission is the only criterion—Proper Court is not 
the consideration—Consent in writing -by executing Ghee: for prosecution 
essential, . ; 


Where persons were accused of offences under S. 5 of the Madras 
Prevention of Adulteration Act and complaints against them had been filed 
originally ina Court of Second Class Bench of Magistrates, but subsequently 
were tranferred to the Court of First Class Magistrate and were acquitted 
under S. 19 on the ground that the complaint to the First Class Magistrate 
which was the proper Court was made later than 3 months from the date bf 
the commission of the offence, 


Held, that S. 19 requires nothing more than this, that the prosecuting’ 
authority shall not file any complaint, or_charge sheet at a date which is more 
than three months after the commission of offence. Here there is no doubt 
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that when the complaints were filed that period of 3 months had not expired.. 
It is not a duty cast-iipon the complaining authority by S. 19 to satisfy itself 


that it is applying to the right Court. All that it has to do is to filea com- 
plaint in time. 


But the prosecutions in the case, as they have not been instituted with the 
consent in writing of a person who under the Act is the local executive officer 
must be deemed to be invalid. 


The Public Prosecutor vi Abboyee Chettiar, (1935) M.W.N. 591 followed.. 
Appeals’under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(Accused) by the Court of the First Class Bench of Magis- 
trates of Bézwada in Bench Cases Nos. 42, to 50, 52, 53, 55, 
63 and 65 to 74 of 1934, 


Appellant in person. 


Y. Ramaseshayya and P. Satyanarayana Rao for respon- 
dents. 


The Court AER the following 


Judgment.—These are a number of connected appeals 
filed by Government against the acquittal of various persons- 
who are alleged to have committed offences under S. 5 of the 
Madras Prevention of Adulteration Act within the Munici- 
pality of Bezwada. The complaints i in all the cases were filed 
during the period May to July, 1934 in the Court of the 
Second Class Bench of Bezwada.. They were subsequently 
transferred to the Court of the First Class Bench by the joint 
Magistrate. When they came to be tried by the First Class 
Bench reference’'was made on behalf of the defence to S. 19 
of the Act which runs as follows: 


“No prosecution under this Act shall be commenced after the expiry of 
three months after the commission of the offence”. 


The First Class Bench held that, as the order transferring 


the cases to their Court was made more than three months 


after the commission of the offences, and as the Second Class 
Bench had no jurisdiction to entertain the complaints there was 
no valid prosecution under the Act. 


It is argued in appeal on behalf of the Government that 
this view of the law is incorrect. There has been some argu- 
ment before me upon the question whether the complaints 
which were originally filed in the Court of the Second Class 
Bench could properly be entertained by that Bench. It is not, 
in my opinion, necessary to embark upon an investigation of 
this somewhat intricate point and to examine the various 
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notifications and to consider whether under those notifications 
| power to take cognizance of this particular offence was given. 
In my opinion, without considering the powers of the Second 
Class Bench to take cognizance under. S. 190 these appeals 
could have been allowed on a simple interpretation of S. 19 
of the Act, but for a further argument to be discussed later. 
It seems to me that S. 19 requires nothing more than this, that 
the prosecuting authority shall not file any complaint or charge- 
sheet ata date which is more than three months after the 
commission of the offence. Here there is no doubt that when 
the complaints were filed that period of three months had not 
expired. It is not, in my opinion, a duty cast upon the com- 
plaining authority by S. 19 to satisfy itself that it is applying 
tothe right Court. All it has to do is to file a complaint in time 
and I think that the accused in these cases were wrongly 
acquitted on this particular ground. If this ground alone had 
been the subject-matter of the argument before me I would 
have allowed these appeals. 


There is, however, a second point now taken on behalf of 


the accused and that is that under S. 18 of the Act the pro- 
secution is invalid. That Section runs: 


“ No prosecution under this Act shall be instituted except on the com- 


plaint of the purchaser or with the consent in writing of the local executive 
officer ”. 


In this case there is no complaint from purchaser and the 
person who has given the consent in writing is a special officer 
who was appointed by Government to administer the Munici- 
pality for a period of two years from April 1933 in superses- 

.sion of the powers of the Municipal Council and Chairman. It 
has been held by Burn, J., in acase reported in The Public 
Prosecutor v. Abboyee Chettiar! that such a special officer is 
not a local executive officer within the meaning of S. 2 of the 
Madras Prevention of Adulteration Act. With respect I 
agree with Burn, J., in this view. Therefore, the prosecutions 
in the present case, as they have not been instituted with the 


consent in writing of a person who under the Act is the local’ 


executive officer, must be deemed to be invalid. On this 
ground then, the appeals must be dismissed. 


K. C. a Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 


Present:—Mr. Justice Cornist AND Mr. JUSTICE 
VARADACHARIAR. 


P. Rama Aiyar .. Appellant* in Appeal No. 91 of 
1932 (twenty-ninth Defen- 
dant) 

v. 
T. Bagavathimuthu Pillai .. Respondents in do (Plaintiff and 
and others . Defendants 1 and 2). 


Transfer of Property Act (IV .of 1882), S. 101—Partial discharge of 
prior mortgage by sale to prior mortgugee—If can be relied on as a shield— 
Rule against partial subrogation—If applies to cases falling under 5. 101— 
Prior mortgagee’s suit for sale—Subsequent mortgagee impleaded as such— 
No plea under 5. 101 set up therein—If debarred by res judicata or under 
O., 2, r. 2, Civil Procedure Code, from pleading it as a defendant in the 
subsequent morigagee’s suit for sale—Hindu Law—Doctrine of Substituted 
security—If extends to a case of father: mortgagor. 


The principle laid down in certain cases that before a person advancing 
money for the purpose of discharging the debt due under a prior mortgage 
can establish his claim to be subrogated to the rights of the prior mortgagee, 
he must show that the prior mortgage had thereby been extinguished, does 
not apply to a case where the claim is made by the prior mortgagee himself 
to use his mortgage as a shield against the subsequent mortgagee, as it is 
covered in terms by S. 101 of the Transfer of Property Act, and the difficul- 
ties attending a recognition of partial subrogation are not present in that 
case. Where a prior mortgage is paid off by piece meal sales of the mort- 
gaged property to the mortgagee on different occasions, the prior mortgagee 
is, as against a subsequent mortgagee entitled to rely not merely on the last 
sale which discharged the mortgage as a shield but also on the prior sales to 
the extent to which they discharged his mortgage. 


Quaere: lf after Ayyareddi v. Gopalakrishnayya (1933) 46 M. L. J. 164: 
L.R. 51 LA. 140: 1.L.R. 47 Mad. 190 (P.C.) the cases which negative subroga- 
tion by virtue of a partial discharge of a mortgage may not require 
reconsideration. K 

In a prior mortgagee’s suit for sale claiming the balance due after giving 
credit to sums received by two sales to the mortgagee of some of the 
mortgaged properties, though the subsequent mortgagee is impleaded asa 
subsequent mortgagee, there is no need to raise the plea that to the extent of 
the payment by the sales, he was entitled to rely on it as a shield against the 
Subsequent mortgagee. His claim was not then endangered. The failure to 
raise such a plea will not operate asa bar by res judicata when it is relied on 
asadefence to the subsequent mortgagee’s suit for sale. Such a plea is not 
even barred under O, 2, r. 2, Civil Procedure Code, as it is raised by th the 
prior mortgagee only as a defendant. 

Where a father, who was undivided from his kanin; mortgaged certain . 
properties in 1922 and at a partition between them in 1924, some of the mort- 
gaged properties were allotted to the- father and son as a branch, along with 
other non-mortgaged properties, all the properties allotted to the father’s 
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branch become subject to the mortgage in favour of the mortgagee, though 
so far as.the substituted properties are concerned, it may not avail against 
court-auction purchasers or even perhaps against alienees for value without 
notice. If at a subsequent partition between the father ‘and the son, some 
of the items that came to their branch were allotted to the son, the mortgagee 
is entitled to proceed against the properties inthe hands of the son also, 
though due provision may have been made for the discharge of. the mortgage 
debt at the partition by allotting larger extent of properties to the father with 
a direction to pay off the debt. The rule that a mortgagee of some of the 
joint family properties before partition from one of the coparceners is only 
entitled to proceed against the substituted property which falls to the share 
of his mortgagor at a fair partition does not apply where the mortgagor is 
the father. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 120 of 1929. 

T. M. Ramaswami Aiyar and T. L. Venkatarama Aiyar 
for appellants. 


K.S. Sankara Aiyar for respondents. 
The Judgment of the Court was delivered by 


Varadachariar, J.—This is an appeal by the twenty-ninth 
defendant in a mortgagee’s suit for sale. The plaintiff sued 
for sale on foot of a mortgage Ex. A dated 21st December, 
1922, for a sum of Rs, 10,000. The twenty-ninth defendant 
was the holder of a mortgage(Ex. VIII) dated 19th July, 1922, 
for Rs. 5,000, but the amount due under this mortgage has 
been, from time to time paid up in the following manner; by a 
sale to the appellant himself under Ex. I dated 26th January, 
1925, of some of the items comprised in the mortgage and 
certain other items for a sum of Rs. 3,250; again bya sale by 
the mortgagor’s brother under Ex. XIII dated 8th February, 
1925, for a sum of Rs. 3,500 out of which a sum of Rs. 2,500 
was paid to the twenty-ninth defendant; and lastly, by a sale 
under Ex. II dated 21st December, 1926, by the mortgagor to 
the appellant for a sum of Rs. 3,075. It may be mentioned 
that between the dates of Ex. XIII and II, the twenty-ninth 
defendant had instituted a suit (O. S. No. 271 of 1926) for 
the balance then due under his mortgage after giving credit 
for the moneys received under Exs. I and XIII and it is the 
amount due under that decree that was satisfied by Ex. II. 


| In the present suit, the twenty-ninth defendant claimed 
the benefit of S. 101 of the Transfer of Property Act in 
respect of the; various mortgaged. items of. which he had 
become the purchaser. The lower, Court allowed him that 
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benefit in respect of the properties covered by Ex. II but 
refused his claim in respect of the properties covered by Exs. I 
and XIII. This appeal relates only to the properties covered 
by Ex. I. 

The reason given by the lower Court for negativing the 
plaintiff’s claim in respect of the properties covered by Ex. I 
is that: 

“As the mortgage is not fully discharged, there can be no priority so far 
as Ex. I is concerned”. 

It is somewhat misleading to have the words ‘subrogation ’, 
‘priority’, and ‘keeping alive’, indiscriminately used. For 
instance, in this case it is scarcely right to speak of the twenty- 
ninth defendant’s claim as one of priority in the strict sense,. 
nor. is it exactly one in the nature of subrogation. It seems to 
us that it is in terms covered by S. 101 of the Transfer of 
Property Act. The benefit of subrogation is ordinarily claimed 
by a person other than the prior mortgagee himself, on the 
ground that such person has discharged the. prior mortgage. 
Here the claim igsmade by the prior mortgagee himself as 
against the puisne mortgagee. The section provides that any 
mortgagee may purchase or otherwise acquire the rights in the 
property of the mortgagor or owner, as the case may be, 
without ‘thereby causing the mortgage or charge to be merged 
as between himself and any subsequent mortgagee and no such 
subsequent mortgagee shall be entitled to sell such property 
without ‘redeeming the prior mortgage or otherwise than 
subject thereto. Prima facie, the case of the twenty-ninth 
defendant will clearly fall under the terms of the section. 
But the decision of the lower Court has been sought to be 
supported before us by the learned counsel for the respondents. 
on the ground that whether it is the case of a third party 
claiming subrogation or the case of a mortgagee claiming the 
benefit of S. 101, the principle is the same, namely, that it is 
only when the prior mortgage is wholly discharged by the 
particular transaction relied on, that such benefit can be 
claimed. That learned counsel is of course right in his 
contention that it has been held in several cases both in this. 
High Court and in the other High Courts that a right of 
subrogation cannot be claimed on the strength of a partial 
discharge of a prior mortgage. The question has arisen ina 
variety of circumstances and in some of them, the problem has 
been complicated by the difficulty of adjusting the rights of 
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the prior mortgagee himself and of persoris who paid off Rama Aiyar 

‘portions of ‘the debts due to him if such equity is to be Bagavathi 

recognised in favour of the latter. It is not necessary for us muthu 

now to say how far those cases may require reconsideration in Pillai. 

the light of the observations of the Privy Council in Ayyareddi Varada- 
i x chariar, J. 

v. Gopalakrishnayyal. The language there used by their 

Lordships is clearly.such as to entitle purchasers of the equity 

of redemption who pay off portions of a prior mortgage-debt 

to stand in the shoes of the prior mortgagee to the extent that 

they have so paid treating them as pro tanto assignees of the 

prior mortgage. The observations of Odgers, J., in Rajah of 

Kalahasti v. Venkatappa Nayanim Bahadur? do not (it seems 

to us with all respect) explain away the clear language 

employed by their Lordships. There may be difficulties in 

giving effect to this doctrine in certain circumstances where 

the assignment or discharge is not fractional but relates only to 

particular items comprised in the mortgage security. Whatever 

those difficulties may be when a stranger invokes the benefit of 

the doctrine of subrogation, we do not think any such difficulty 

arises where the claim is made by the prior mortgagee himself 

under the terms of S. 101 of the Transfer of Property Act. In 

such a case the sale undoubtedly stands good as between the 

mortgagor and the prior mortgagee and operates as a payment 

of the mortgage-debt as between them. But the section provides 

‘that as against the puisne mortgagee the prior mortgagee will 

still be entitled to keep his prior mortgage interest apart from 

the mortgagor’s equity of redemption now vested in himself. 

We do not see any difficulty in applying that principle to circum- 

stances like those of the present case. How the equities between 

the prior mortgagee and the pusine mortgageeare to be worked 

“Out, in apportioning the liability as between the several items 

comprised in the mortgages and in the sale is a matter which the 

executing court can conveniently determine at the time that the 

properties are directed to be sold or the sale proceeds have to 

be distributed. But there isno reason why we should hold that 

the prior mortgage must be treated as extinguished for the 

benefit of the puisne mortgagee. We may also point out that 

in this case, at the time that the plaintiff filed his suit on 
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Ex. A, the prior mortgage in favour of the. twenty. ninth 


defendant had been-wholly ‘extinguished and two of the pay- 

ments were the result of transactions between the .mortgagor . 
and the mortgagee himself.. Thus, the complications. which 

may arise by reason of the intervention of the rights of third 

parties or when the prior mortgage is in part still. outstanding 
do not arise for consideration in this case. 


Mr. Sanakra Ayyar, the learned Counsel for the respon- 
dents raised a contention that by reason of what happened in 
O. S. No. 271 of 1926 the appellant is now precluded either by 
the doctrine of res judicata or by the principle underlying O. 2, 
r. 2 C. P. C. from invoking S. 101 of the Transfer of Property 
Act. As-stated already, O. S. No. 271 of 1926 was instituted 
by the present appellant in 1926. The plaint proceeded on the 
basis that as a result of Exs. I, and Ex. XIII large portións 


of the mortgage debt had been paid off and that only ihe 


balance had to be sued for. In paragraph 9 of the plaint it 
was stated that the items conveyed under Exs. I and XIII had 
become the property of the mortgagee and “regarding those 
items the plaintiff does not require any relief in this suit”. The 
present plaintiff had been impleaded as the eighth defendant 
in that suit and he remained ex parte. A decree for sale was 
passed in respect of the balance then found due under Ex. VIIL 
and for sale of the properties that still remained unsold. On 
these facts we are unable to agree that any plea of res judicate 
arises. This is not the case of a person whose priority was 
endangered by another’s claim and who yet failed to put for- 
ward that priority as a defence. The then plaintiff was 
perfectly justified in treating the sale under Ex. I as good and 
operating as a payment of part of the mortgage debt. It was 
open to the puisne mortgagee to accept that as a good sale and 
until he chose to say that that sale should not operate to his 
prejudice, the twenty ninth defendant had no reason to com- 
plain as against the puisne mortgagee or put | forward a claim 
contingently upon the mortgage under Ex. A claiming that 
Ex. I operates‘as an extinction of the mortgage for his own 
benefit. On the state of facts that existed at the time O. S. 
No. 271 of 1926 was instituted that suit was rightly framed 
and no question of the effect of Ex. I as against the present 
plaintiff was raised or need have been raised in that suit. 
There is accordingly no basis for the plea of res judicata. 
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The facts in Mohamed Ibrahim Hossain Khan v. Ambika 
Pershad singh! which was relied on in this connection were 
_ different. It was the case of a person who admittedly held a 
mortgage later in date than that of the plaintiffs in the pre- 
vious suit and who was impleaded as such later mortgagee. He 
contended that he had a-claim for priority because he had 
discharged a mortgage earlier in date than the plaintiff's. But 
that claim he failed to put forward as a defence in the suit. 
Their Lordships in those circumstances held that it must bave 
been pleaded in that suit and not having been pleaded must be 
taken to have been negatived by virtue of the operation of the 
‘Rule of constructive Res judicata. The facts of the present 
case are not parallel. 

Nor is there any force in the plea under O. 2, r. 2 Civil 
Procedure Code. But we need not discuss the plea under 
O. 2,r. 2, because the bar under O. 2, r. 2 cannot in any 
event preclude the twenty ninth defendant from relying upon 
- his rights under Ex. I as a shield when he is only the defen- 
dant in the suit. 

The result is that this appeal is allowed and the decree of 
the lower Court modified by recognising the appellant’s claim 
even in respect of the items purchased by him under Ex. I. The 
plaintiff (respondent) will pay the appellants’ costs in this 
court. We do not propose to interfere with the lower Court’s 
direction as to costs there. As indicated already, the extent 
.to which the mortgaged properties included in Ex. I should be 
made liable to contribute for the appelJant’s benefit or the 
amount which the appellant will be entitled to be paid out of 
the proceeds in the event of those properties being brought to 
sale free of incumbrances, will be fixed by the executing Court. 

~ Appeal allowed. 
Appeal No. 153 of 1932. 

The Judgment of the Court was delivered by 

Varadachariar, J.—This is an appeal by the second defen- 
dant, who is the son of a mortgagor, against the decree holding 
that the properties allotted to the son in a partition between 
the father and the son are also liable to be proceeded against 
‘on foot of a mortgage executed by the. father. The binding 
character of the debt as against the son has been found by the 
ower Court in favour of the mortgagee and that finding has 
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Rama Aiyar not been attacked before us. Nor has it been attempted to 


Bagavathi show that the circumstances in which the debt was contracted 
mares were not such as to justify a mortgage. The only argument 
panang urged before us turned upon the limits of the application of 
eee the doctrine of substituted security. 


The relevant facts necessary to lead up to the question 
argued before us are the following. The first and third defen- 
‘dants were undivided brothers and the first defendant mort- 
gaged certain items of property under the suit mortgage 
Ex. A. Ina partition between the first and third defendants 
and the second defendant as a minor represented by his father, 
some of the items comprised in the mortgage fell to the share 
of the third defendant and certain items not comprised in the 
mortgage fell to the shareof the branch of defendants 1 and 
Z. Ina subsequent partition between defendants 1 and 2 some 
of the items that came to this branch in the partition between 
one and three defendants have been allotted to the share of the 
second defendant. The point urged by Mr. Venkatarama 
Aiyar on behalf of the appellant was that the reasons justifying 
the exoneration of items allotted to another sharer at a fair 
partition will equally apply as between father and son and not 
merely as between brothers or other co-sharers. We do not 
think that that is the real test for the application of the rule. 
The items allotted to other sharers in a partition are exonerated 
froma mortgage executed by one of the co-owners because 
such other sharers are not bound by that mortgage and the 
doctrine of substituted security is invoked to fasten the mort- 
gage on the properties which are allotted to the mortgagor in 
the partition between himself and his co-sharers. Where, as 
in the present case, the mortgage by the father is binding on 
the son as well, the father and son must, for the purposes of 
the rule, be regarded as a single legal entity with the result 
that all the properties allotted to this branch at the partition, 
as between itself and another branch, will become subject to 
the mortgage in favour of the mortgagee. The subsequent 
partition between the father and the son will no more defeat 
the rights of the mortgagee than it will affect the operation of 
a mortgage executed by the father specifically charging items 
held jointly by himself and his son. 


It may be that the doctrine of substituted security may 
not avail as against Court auction-purchasers or even perhaps 
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against alienees for value: without notice. But as between. 
father and son, this is not the legal position at all. It is not 
right to speak of the mortgagee’s right against the father in 
such a case as a- personal right or a personal equity. He has 
undoubtedly a charge on the substituted properties, whether it 
will amount to a mortgage within the definition of S. 58 of ihe 
Transfer of Property Act or not, and as ‘long as the ‘debit’ is 
one binding on the son, the charge will be equally one binding, 
upon. the son. . a ae 


“Mr. Venkatarama. Ayyar argues ‘that! at t the h hir 
ween the father and the son due provision had been made. for. 
the discharge of the mortgage debt from out of the extensive 
properties allotted to the father’s share. Whatever claims this, 
may give rise to as between the father and the son, that. canriot. 
affect the tights of the mortgagee in the present case “any 
more than it can affect the rights of a formal ee “frómi 
the father. . 5 yt has 

The decision in Muthia Raja v. Appala Rojet ee ‘not 
help the appellant’s contention. The debt itself in that case. 
was one not binding on the other sharers. The present ques- 
tion was therefore not raised, nor could it have been raised i in 
that case. hé 

The appeal therefore fails and is dismissed with costs se 
the first respondent. , mh ‘ a 


Vv — Appeal ere: 


PRIVY COUNCIL. . 
[On appeal from the High Court. of Australia. ] 


. PRESENT :—T HE - LORD CHANCELLOR (Viscount HAIL- 
SHAM), LORD BLANESBURGH, Lorp MACMILLAN, Lorp WRIGHT 


AND SIR LANCELOT SANDERSON. 
Richard i Grant, . © a. Appellani*; 


Australian Knitting Mills, Limited, _ and 


others, s i xa Respondents, ` : 


Negligence—A ction for damages in tort—Manufacturers of underwear— 
Presence of injurious chemical in garments—Purchaser from retailer con- 
tracting dermatitis—Liability of manufacturers and retailers—South Australia 
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Sale of Goods Act, 1895, 5. 14, exceptions (i) and (ii)—Scope-—Reliance on 
seller's skill—Proof—Meaning of word “merchantable’—Sale by description. 

` In June 1631 the appellant bought at the shop of M..& Co. a suit of 
underwear manufactured by K. Co., On the day he put on the garments he 
felt irritation on the ankles and subsequently the rash became generalised 
and very acute. He was confined to bed for seventeen weeks and aftera 
period of convalescence was again compelled to enter hospital in March 1932 
where he remained until July 1932. The appellant brought an action for 
damages against the manufacturers of the underwear and the retailers con- 
tending that he had contracted dermatitis by reason of the presence in the 
ankle ends of the underwear of free sulphite owing to negligence in the 
manufacture. The claim against the manufacturers was in tort, while as 
against the retailers it was in contract for breach of the implied conditions 
under S. 14 of the Sale of Goods Act. The trial court found that the appel- 
lant’s skin was normal, that there was in the garments a detrimental quantity 
of an injurious chemical, and that the disease contracted and damage suffered 
by the appellant were caused by the defective condition of the garments and 
judgment was given against both the retailers and the manufacturers for a 
single amount. On appeal, however, the judgment was set aside and the 
plaintiff thereupon preferred an appeal to the Privy Council. 

Held, that the retailers were liable for damages in contract both under 
exceptions (i) and (ii) to S. 14 of the Sale of Goods Act, and that no question 
of negligence arose as against them. - 

Held further, that the conduct of ‘the manufacturers constituted action- 
able negligence and that they were liable for damages in tort. 

Donoghue v. Stevenson, (1932) A.C. 562 applied. 

Under exception (i) to S. 14 of the Sale of Goods Act the eleni on the 
seller’s skill or judgment must be brought home to the mind of the seller 
expressly or by implication. In-the case ofa purchase froma retailer the 
reliance will in general be inferred from the fact that the buyer goes to the 
shop in the confidence that the tradesman has selected his stock with skill 
and judgment. 


Whatever else ‘merchantable’ may mean it does mean that the article 
sold, if only meant for one particular use in ordinary course, is fit for that 
use; ‘merchantable, does not mean that the thing is saleable in the market 
smpi because it looks all right. 


` There isasale by description even though the buyer is buying something 
dinleye before hiri on the counter; a thing'is sold by description, thougtrit 
is specific, so long as it is sold not merely as the specific thing but as a thing 
corresponding to a description. 

Appeal from a Judgment of the High eure of Australia 
of the 18th August-1933 allowing by-a majority the appeal of 
the respondents. from a judgment given on the 13th March 
1933 by the Supreme Court of South Australia holding that 
tbe appellant was entitled to damages from the respondents. 


G. P. Glanfield and P. J. H. Heycock for appellant. 


Wilfrid Greene, K. C., Wilbur Ham, K. C., and Ian 
Baillieu for respondents. 
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Their Lordships’ judgment was delivered by... . 


Loro Wricht.—The appellant is a fully qualified medical 
man practising at Adelaidė in, South Australia. He brought 
his action against the respondehts, claiming damages on the 
ground that he had contracted dermatitis by reason: of the im- 
proper condition of underwédar purchased by him from the 
respondents, John Martin & Co., Ltd., and manufactured by 
the respondents, the Australian Knitting Mills Limited; the 
case was tried by Sir George Murray; Chief Justice of South 
Australia, who after a trial lasting for 20 days gave judgment 
against both respéndénts for the appellant for £2,450 and costs. 
On appeal the High Court of Australia set aside that judgment 
by a majority. Evatt, J. dissented, and agréed with the Chief 
Justice. Of the majority, the: reasoning of Dixon, J., with 
whom Mc Tiernan, J. concurred, was in. effect that thé 
evidence was not sufficient to make it safe to find for -the 
appellant. Starke, J., who accepted substantially all “the 
detailed findings of the Chief Justice, differed from him on his 
general conclusions of liability based on these findings. 


The appellant’s claim was that the disease was ‘caused by 
the presence in the cuffs or ankle ends of the underpants:which 
he purchased and wore, of an irritating chemical, namely free 
sulphite, the presence of which. was’ due ‘to negligence in 
manufacture, and.also involved on the part of:the respondents, 
John Martin-& Co., Ltd., a-breach of the relevant pled con- 
ditions under the Sale of. Goods Act. BD aes | ab case 


The underwear, consisting of two pairs of underpants and 
two singlets, was bought’ by the appellant’ at the ‘Shop of the 
respondents, John Martin’ & Co, Ltd., who dealt i in stich goods 
atid who will bé hereafter referred to as ,the retailers, on the 
3rd June, 1931; the retailers had in ordinary cdursé at, sortie 
previous ‘date purchased them. with other stock’ from” the 
respondents, the Australian Knitting Mills Ltd., who will be 
referred to as-the. manufacturers; -the garments-wrete of that 
class of the manufacturers: make known as Golden Fleece. The 
appellant put on one.suit on the morning of Sunday, :the 28th 
June, 1931; by.the evening ofthat day he: felt. itching on the 
ankles but no objective symptoms appeared until the next. tay, 
when a redness appeared on each ankle.in front over an. area, 
Of: about 24 inches by 14 inches., The appellant treated himself 
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with calomine«lotion,. but the irritation was such that he 
scratched. the places till he bled. On Sunday, the 5th July, be 
changed his underwear and put on the other set which he had 
purchased” from the retailers; the first set was washed and 
when the appellant changed his:garments again on the following 
Sunday he put on the washed set and sent the others ‘to the 
wash; he ‘changed again on 12th July... Though his skin 
trouble was getting worse.he did not attribute it to the under- 
wear, but on the 13th July he consulted a dermatologist, Dr. 
Upton, who advised him to discard the underwear, which he 
did, returning the garments to the retailers with the intimation 
that they-had given him dermatitis; by that time one set had’ 
been washed.twice and the other set once. The appellant’s 
condition got. worse and worse; he was confined to bed from 
the 21st July for 17 weeks; the rash became generalised and 
very acute.. In November he became convalescent and went to 
New’, Zealand to recuperate. He returned in the following 
February and felt sufficiently recovered to resume his practice, 
but soon had a relapse and by March his condition was so 
serious that he went in April into hospital where he remained 
until-July. Meantime in April, 1932, he commenced this 
action, which was tried in and'after November of that year. 
Dr: Upton was his medical attendant throughout and explained 
in detail-at the trial the course of the illness and the treatment 
he:,adopted; Dr. de Crespigny also attended the appellant 
from‘and after the 22nd July, 1931, and gave evidence at the 
trial. The illness was most severe, involving acute suffering 
and at times Dr. Upton feared that his patient might die. 


“It is ‘impossible here to examine in detail the minute 
‘and conflicting: evidence of fact and of expert opinion given at 
the trial all that evidence was meticulously discussed .at the 
hearing’ of thé appeal before the Board. It is only possible. to 
state briefly. the conclusions at which their Ba after 
careful’ consideration have arrived. i 


>: Tn the first place, their Lordships are of opinon that 
the’ disease was ‘of external origin. Much of the medical 
évidente .was directed to supporting or refuting the conténtion 


‘strenuously. advanced on behalf of the respondents that the 


defmatitis.was internally produced and was of the type described 
as. herpetiformis, which is generally regarded as of internal 
origin: ‘That contention . may .now be taken to have failed: it 
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has been rejected by the Chief Justicé at the trial’and-in the 
High Court; by Starke and Evatt, JJ., and in effect also, by 
Dixon and McTiernan; JJ. The evidence as-to'the symptoms 
and coufse. of the disease given by the two doctors who 
attended the appellant is decisive: dermatitis herpetiformis i is 
an uncommon disease, of a type generally not so-severe as that 
suffered by the appellant, and presenting in general ‘certain 
characteristic features, in particular, bullz or blisters ‘and 
symmetrical grouping of the inflammatory’ features, which 
were nevér .present in the, appellant. Dr. “Wigley, -4- very 
eminent dermatologist, who examined. the appellant, and as-an 
expert gave evidence in support of the doctors who actually 
attended him, expressed his opinion that all dermatitis had an 
external origin, but whether he was right in this or not, he 
was confident that in the appellant’s case the origin of the 
disease was external, and, on all the evidence their Lordships 
accept this view. l l 


_ But then it was said that the disease may have. keh 
contracted by the appellant from some external irritant the 


presence of which argued no imperfection in the garments but . 


which only did harm because of the appelldnt’s’ peculiar 
susceptibility: Thus the disease might have been initiated by 
the mechanical irritation of the wool itself or if it was dué to 
some chemical ingredient in the garments,. that might have 
been something in itself harmless, either because of its-character 
or because of the actual quantity in which it was present; so 
physical ‘defect and ae to any defect i in ie: : garments} the 
respondents, it’ was said; could not be held responsible, for 
anything in the garments which would not be harmful. in 
normal use: ‘Two issues were thus involved; one, was: the 
appellant’s skin normal, “and the other, was there in ‘the 
garments or any part of them a detrimental quantity, of any 
mischievous ‘chemical? . 


“The Chief. Justice: held that the appellants ian Was hoari 
THe: had habitually up ‘to’ the material time worn woollen 
undergarments without inconvenience ; that he was not sensitive 
to the mechanical _effects of wool seemed to-be proved By: ‘an 
experiment of his doctors whò placed a ‘piece of scoured ‘wool 
on a clear area on his skin and found after a sufficient interval 
no trace of irritation being produced.. It. was’said:that He had 
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suffered from tuberculosis some years before and that the 
disease had merely been arrested, not eliminated, and it was 
then said that tuberculosis made the patient more susceptible 
to skin disease, because it weakens the resistance of the skin 
and lowers the patient’s vitality. But this contention did not 
appear to be established. It was admitted that the appellant’s 
skin had by reason of his illness become what is denominated 
“allergic,” that is, unduly sensitised to the particular irritant 
from, which he had suffered ; but that could throw. no light on 
the. original skin condition. A point was made that a skin 
ordinarily normal might transiently and unexpectedly show a 
peculiar sensitivity, but that remained a mere possibility which 
was not developed and may be ignored. In the result.there 
does not seem any reason to differ from the Chief Justice: s 
finding that the appellant’s skin was normal. 


What then caused this terrible outbreak of dermatitis? 
The place and time of the original infection would seem to 


point to the cause being something in the garments, and in 


patticular to. something in the ankle-ends of the underpants, 
because the inflammation began at the front of the shins 
where the skin is drawn tight over the bone, and where-the 
cuff of the pants presses tightly under the socks against the 
skin, and began about nine or ten hours after the pants were 
first put on: the subsequent virulence and extension of the 
disease may be explained by the toxins produced by the 
inflammation getting: into the blood stream. - But the 
coincidence, it was pointed out, was not sufficient proof in 
itself that the pants were the cause. The appellant then 
relied on the fact that it was admitted in the respondents’ 
Answers to Interrogatories that the garments when delivered 
to-the retailer by the manufacturers contained sulphur dioxide, 
and on the fact that the presence of sulphur dioxide indicated 
the presence of free-sulphites in the garment. If there were 
in a garment worn continuously all day next the skin free 
sulphites in sufficient quantities, a powerful irritant would be 
Set. in operation. “Sweat is being slowly and continuously 
secreted by the- skin, and combines with the free sulphites to 
form ‘successively sulphur dioxide, „sulphurous, acid and 
sulphuric acid: Sulphuric. acid is an irritant’ which would 
produce dermatitis in a normal skin if applied in.garments 
under: the. conditions. existing when the appellant. wore. the 
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the web with a solution of calcium hypochloride and hydrochloric 
acid... The third process was td remove these chemicals by a 
solution of bisulphite of ‘soda, and the fourth process was to 
neutralise the bistlphite by means of bicarbonate of soda; the 
fifth process was for washing and the sixth was a drying and 
finishing’ process. ‘If the fourth process did not neutralise the 
added bisulphite, free sulphites would remain, which the subse- 
quent washing might not entirely remove. The manufacturers’ 
evidence was that the process was properly applied to the wool 
from which these garments were made and if properly applied 
was bound to be effective, The foreman.scourer Smith was not 
called ‘at. the trial, “where his, absence was made matter..of 
comitnent, but, Ashworth; one of the.scourers, gave evidence 
and ‘among other things said that they had to be very careful 
that there was no excess of one chetnical or the other. If there 
were an‘excéss of some sort or the other, it would be bound to 
be-somebody’s fault; The washing off was to clear out as 
much. of the traces of the previous process as possible. But 
something might go wrong, someone might be negligent and as 
a result some bisulphite of soda which had been introduded 
might not have been got rid of. The cuffs of the pants were 
xibbed and were made of a different web separately treated. The 
appellant’s advisers had at the trial no independent informa- 
tion. as`to thé actual process adopted in respect of these 
garments or even when they were made and, by petition, they 
asked for leave to adduce further evidence which would go to 
show; as they suggested, that the process deposed to was not 
adopted by the manufacturers until after the 3rd June, 1931. 
Their Lordships however feel themselves in a position to dis- 
pose of the Appeal on the evidence as it stands, taking due 
account of the fact that the manufacturers’ secretary was 
called'and deposed that in the previous six years the manufac- 
turers -had treated by a. similar process 4,737,600 of these 
garments, which they had sold to drapers throughout Australia 
and-he had no recollection of any complaints, which if.made 
would. in ordinary course have come under his notice. Dr. 
Hargreaves, an analytical chemist, on the instructions of the 
manufacturers analysed specimen garments, subjecting them to 
tests which would extract any sulphur adherent to the wool-as 
wellaas free sulphites, if any were present, and found ‘only 
negligible quantities. Against this evidence was that of Pro- 
‘fessor Hicks, who agitated in unheated water for two minutes 


LXX] THE MADRAS LAW JOURNAL REPORTS. 521 


a singlet of the manufacturers’ Golden Fleece make, purchased 
in November, 1932, and found “that the aqueous extract con- 
tained a percentage by weight of sulphite of “11 which, in his 
opinion, was free in the fabric and readily soluble in cold water. 
The significance of this experiment seems to be that however 
well designed the manufacturers’ proved system may be to 


eliminate deleterious substances it may not invariably work ` 


according to plan. Some employee may blunder. 


Mr. Greene for the respondents quite rightly emphasised 
how crucial it would have been for the appellant’s case to 
prove by positive evidence that in fact the garments which the 
appellant wore, contained an excess of free sulphites. He 
contended that the appellant’s case involved arguing in a 
circle; his argument, he said, was that the garments must have 
‘caused the dermatitis because they contained excess sulphites, 
and must have contained excess sulphites because they caused 
the disease: but nought, he said, addéd to nought still is no 
more than nought. This, however, does hot do justice either 
to the process of reasoning by way of probable inference which 
has to do so much in human affairs or to the nature of circum- 
stantial evidence in law Courts. Mathematical, or strict 
logical, demonstration is generally impossible: juries are in 
practice told that they must act on such reasonable balance of 
probabilities as would suffice to determine a reasonable man to 
take a decision in the grave affairs of life. Pieces of evidence, 
each by itself insufficient, may together constitute a signi- 
ficant whole, and justify by their combined effect a con- 
clusion. Dixon J. .. in the judgment in which he dissented 
from that of the Chief Justice, ¢ dies not seem to suggest that 

there was no evidence for a decision in the appellant’ s favour, 
but merely that it was not safe soto decide. But the coincid- 
ences of time and place | and the absence of any other explana- 
tion than the presence of free sulphite in the garments, -point 
„strongly in favour of the appellant’s case: it is admitted as has 
been said’ above, that some sulphites were present in the 
‘garments, and there is nothing to exclude the possibility of a 
‘quantity sufficient to do the harm. On the whole there 
does not seem adequate reason to upset the judgment on the 
facts of the Chief Justice. No doubt this case depends in the 
dast.resott on inferences to be drawn from the evidence, though 
‘on much of the detailed evidence the trial Judge had the 
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advantage of seeing ànd hearing the witnesses. The plaintiff 
must prove his case but there is an onus on a defendant who, 
on appeal, contends that a judgment should be upset: he has to- 


‘show that it is wrong. Their Lordships are not satisfied in 


this case that the Chief Justice was wrong. 


That conclusion means that the disease contracted and the 
damage suffered by the appellant were caused by the defective 
condition of the garments which the retailers sold to him and. 
which the manufacturers made and put forth for retail and 
indiscriminate sale. The Chief Justice gave judgment against 
both respondents, against the retailers on the contract of salé 
and against the manufactures in tort, on the basis of the 
decision in the House of Lords in Donoghue v. Stevenson.1 
The liability of each respondent depends on a different cause 
of action, though it is for the same damage. It is not claimed 
that the appellant should recover his damage twice over; no- 
objection is raised on the part of the respondents to the form. 
of the judgment which was against both respondents for a. 
single amount. 


So far as concerns the retailers, Mr. Greene conceded that 
if it were held that the garments contained improper chemicals. 
and caused the disease, the retailers were liable for breach of 
implied warranty, or rather condition, under S. 14 of the South 
Australia Sale of Goods Act, 1895, which is identical with: 
S. 14 of the English Sale of Goods Act, 1893. The section is. 
in the following terms :— 


14. Subject to the provisions of this Act, and of any Statute in that: 
behalf, there is no implied warranty or condition as to the quality or fitness. 
for any particular purpose of goods supplied under a contract of sale, except 
as follows— i 


I. Where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required, so as to show: 
that the buyer relies on the seller’s skill or judgment, and the goods are of a 
description which it is in the course of the seller’s business to supply 
(whether he be the manufacturer or not), there is an implied condition that. 
the goods shall be reasonably fit for such purpose: Provided that in the case- 
of a contract for the sale of a specified article under its patent or other trade 
name, there is no implied condition as to its fitness for any particular pur-- 
pose: 


11. Where goods are bought by description froma seller who deals in. 


goods of that description (whether he be the manufacturer or not), there is. 
an implied condition that the goods shall be of merchantable quality : Provid-~ 


ee e Let ee + 


1, (1932) A.C. 562: 147 L. T. Rep. 281. 
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ed that if the buyer has examined the goods, there shall be no implied condi- 
tion as regards defects which such examination otight to have revealed: 
III. An implied warranty or condition as to quality or fitness fora 
particular purpose may be annexed by the usage of trade: 
IV. An express warranty or condition does not negative a warranty or 
condition implied by this Act unless inconsistent therewith, 
He limited his admission to liability under exception (ii), 
but their Lordships are of opinion that liability is made out 
under both exception (i) and exception (ii) to S. 14, and feel 


that they should so state out of deference to the conflicting views 


expressed in the Court below. S. 14 begins by a general enuncia- 
tion of the old rule of caveat emptor, and proceeds to state by 
way of exception the two implied conditions by which it has 
been said the old rule has been changed to the rule of caveat 
venditor: the change has been rendered necessary by the condi- 
tions of modern commerce and trade. The section has been 
recently twice discussed by the House of Lords, 
once in Medway Oil and Storage Co. v. Silica Gel 
Corporation! and again in Cammell Laird & Co. v. 
Manganese Bronze and Brass Co. There are numerous 
cases on the section but as these were cited below it is not 
necessary to detail them again. The first exception, if its terms 
are satisfied, entitles the buyer to the benefit of an implied 
condition that the goods are reasonably fit for the purpose 
for which the goods are supplied, but only if that purpose is 
made known to the seller “so as to show that the buyer relies. 
on the seller’s skill or judgment.” It is clear that the reliance 
must be brought home to the mind of the seller, expressly or 
by implication. The reliance will seldom be express: it will 
usually arise by implication from the circumstances: thus to 
take a case like that in question, of a purchase from a retailer, 
the reliance will be in general inferred from the fact that a 
buyer goes to the shop in the confidence that the tradesman has 
selected his stock with skill and judgment: the retailer need 
know nothing about the process of manufacture: it is 1mma- 
terial whether he be manufacturer or not: the main induce- 
ment to deal with a good retail shop is the expectation that the 
tradesman will have bought the right goods of a good make: 
the goods sold must be, as they were in the present case, 


goods of a description which it is in the course of the seller’s 
bnsiness to supply: there is no need to specify in terms the 
particular purpose for which the buyer requires the goods, 


1. (1928) 33 Com. Cas. 195. 2. (1934) A.C. 402. 
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which is none the less the particular purpose within the 
meaning of the section, because it is the only purpose for 
which anyone would ordinarily want the goods. In this case 
the garments were naturally intended, and only intended, to be 
worn next the skin. The proviso does not apply to a case like 
the sale of Golden Fleece make such as is here in question, 
because Golden Fleece is neither a patent nor a trade name 
within the meaning of the proviso to exception (i). With great 
deference to Dixon, J., their Lordships think that the require- 
ments of exception (1) were complied with. The conversation 
at the shop in which the appellant discussed questions of price 
and of the different makes did not affect the fact that he was 
substantially relying on the retailers to supply him with a 
correct article. 


The second exception in a case like this in truth overlaps 
in its application the first exception; whatever else merchant- 
able may mean, it does mean that the article sold, if only meant 
for one particular use in ordinary course, is fit for that use; 
merchantable does not mean that the thing is saleable in the 
market simply because it looks all right; it is not merchantable 
in that event if it has defects unfitting it for its only proper use 
but not apparent on ordinary examination: that is clear from 
the proviso, which shows that the implied condition only applies 
to defects not reasonably discoverable to the buyer on such 
examination as he made or could make. The appellant was 
satisfied by the appearance of the underpants; he could not 
detect, and had no reason to suspect, the hidden presence of the 
sulphites: the garments were saleable in the sense that the 
appellant, or anyone similarly situated and who did not know 
of their defect, would readily buy them: but they were not 
merchantable in the statutory sense because their defect render- 
ed them unfit to be worn next the skin. It may be that after 
sufficient washing that defect would have disappeared; but the 
statute requires the goods to be merchantable in the state in 
which they were sold and delivered; in this connection a defect 
which could easily be cured is as serious as a defect that would 
not yield to treatment. The proviso to exception (ii) does 
not apply where, as in this case, no examination that the buyer 
could or would normally have made would have revealed the 
defect. In effect the implied condition of being fit for the 
particular purpose for which they are required, and the implied 
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condition of being merchantable, produce in cases of this type 
the same result. It may also be pointed out that there is a sale 
by description even though the buyer is buying something dis- 


played before him on the counter: a thing is sold by descrip- 


tion, th ough it is specific, so long as it is sold not merely as 
the specific thing but as a thing corresponding to a descrip- 
tion; for example, woollen under-garments, a bot water bottle, 
a second-hand reaping machine, to select a few obvious 
illustrations. 


The retailers accordingly in their Lordships’ judgment are 
liable in contract: so far as they are concerned, no question of 
negligence is relevant to the liability in contract. But when 
the position of the manufacturers is considered, different ques- 
tions arise: there is no privity of contract between the 
appellant and the manufacturers: between them the liability, if 
any, must be in tort, and the gist of the cause of action is 
negligence. The facts set out in the foregoing show, in their 
Lordships’ judgment, negligence in manufacture. According 
to the evidence, the method of manufacture was correct: the 
danger of excess sulphites being left was recognised and was 
guarded against: the process was intended to be fool proof. 
If excess sulphites were left in the garment, that could only be 
because someone was at fault. The appellant is not required 
to lay his finger on the exact person in all the chain who was 
responsible, or to specify what he did wrong. Negligence is 
found asa matter of inference from the existence of the 
defects taken in connection with all the known circumstances: 
even if the manufacturers could by apt evidence have rebutted 
that inference they have not done so. 


On this basis, the damage suffered by the appellant was 
caused in fact (because the interposition of the retailers may 
for this purpose in the circumstances of the case be disregard- 
ed) by the negligent or improper way in which the manu- 
facturers made the garments. But this mere sequence of 
cause and effect is not enough in law to constitute a cause of 
action in negligence, which is a complex concept, involving a 
duty as between the parties to take care, as well as a breach of 
that duty and resulting damage. It might be said that here 
was no relationship between the parties at all: the manufac- 
turers, it might be said, parted once and for all with the 
garments when they sold them to the retailers and were. there- 
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fore not concerned with their future history, except in so far 
as under their contract with the retailers they might come 
under some liability: at no time, it might be said, had they 
any knowledge of the existence of the appellant: the only peg 
on which it might be sought to support a relationship of duty 
was the fact that the appellant had actually worn the garments, 
but he had done so because he had acquired them by a purchase 
from the retailers, who were at that time the owners of the 
goods, by a sale which had vested the property in the retailers 
and divested both property and control from the manufacturers. 
It was said there could be no legal relationships in the matter 
save those under the two contracts between the respective parties 
to those contracts, the one between the manufacturers and the 
retailers and the other between the retailers and the appellant. 
These contractual relationships (it might be said) covered the 
whole field and excluded any question of tort liability :, there 
was no duty other than the contractual duties. 


This argument was based on the contention that the 
present case fell outside the decision of the House of Lords 
in Donoghue’s casel. Their Lordships, like the Judges in 
the Courts in Australia, will follow that decision, and the only 
question here can be what that authority decides and whether 
this case comes within its principles. In Donoghue’s caset the 
defendants were manufacturers of ginger beer which they 
bottled: the pursuer had been given one of their bottles by a 
friend who had purchased it froma retailer who in turn had 
purchased from the defendants. There was no relationship 
between pursuer and defenders except that arising from the 
fact that she consumed the ginger beer they had made and 
bottled. The bottle was opaque so that it was impossible to 
see that it contained the decomposed remains of a snail: it was 
sealed and stoppered so that it could not be tampered with until 
it was opened in order that the contents should be drunk. The 
House of Lords held these facts established in law a duty to 
take care as between the defenders and the pursuer. 

Their Lordships think that the principle of the decision is 
summed up in the words of Lord Atkin at p. 599:— 

“A manufacturer of products, which he sells in such a formas to show 
that he intends them to reach the ultimate consumer in the form in which 


they left him with no reasonable possibility of intermediate examination, and 
with the knowledge that the absence of reasonable care in the preparation or 


1. (1932) A: C. 562. 
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putting up of the products will result in an injury to the consumer's life or 
property, owes a duty to the consumer to take that reasonable care”, 


This statement is in accord with the opinions expressed by 
Lord Thankerton and Lord Macmillan, who in principle 
agreed with Lord Atkin. 

In order to ascertain whether the principle applies to the 
present case, it is necessary to define what the decision involves 
and consider the points of distinction relied upon before their 
Lordships, 

It is clear that the decision treats negligence, where there 
is a duty to take care, as a specific tort in itself, and not simply 
as an element in some more complex relationship or in some 
specialised breach of duty, and still less as having any depen- 
dence on contract. All that is necessary as a step to establish 
the tort of actionable negligence is to define the precise rela- 
tionship from which the duty to take care is to be deduced. It 
is, however, essential in English law that the duty should be 
established : the mere fact that a man is injured by another’s 
act gives in itself no cause of action: if the act is deliberate, 
the party injured will have no claim in law even though the in- 
jury is intentional, so long as the other party is merely 
exercising a legal right: if the act involves lack of due care, 
again no case of actionable negligence will arise unless the duty 
to be careful exists. In Donoghue’s casei, the duty was deduced 
simply from the facts relied on, namely, that the injured party 
was one of a class for whose use, in the contemplation and 
intention of the makers, the article was issued to the world, and 
the article was used by that party in the state in which it was 
‘prepared and issued without it being changed in any way and 
without there being any warning of, or means of detecting, the 
hidden danger : there was, it is true, no personal intercourse 
between the maker and the user; but though the duty is personal 
because it is inter partes, it needs no interchange of words, 
spoken or written, or signs of offer or assent; it is thus different 


in character from any contractual relationship; no question of 


consideration between the parties is relevant: for these reasons 
the use of the word “privity’, in this connection is apt to mis- 
lead because of the suggestion of some overt relationship like 
that in contract, and the word “proximity” is open to the same 
objection; if the term proximity is to be applied at all, it can 
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only be in the sense that the want of care and the injury are in 
essence directly and intimately connected ; though there may be 
intervening transactions of sale and purchase, and intervening 
handling between these two events, the events are themselves. 
unaffected by what happened between them: “proximity” can 
only properly be used to exclude any element of remoteness, or 
of some interfering complication between the want of care and 
the injury, and like “privity” may mislead by introducing alien 
ideas. Equally also may the word “control” embarrass, 
though it is conveniently used in the opinions in Donoghue’s 
case! to emphasise the essential factor that the consumer must 
use the article exactly as it left the maker, that is in all 
material features, and ‘use it as it was intended to be used. In 
that sense the maker may be said to control the thing until it 
is used. But that again is an artificial use, because, in the 
natural sense of the word, the makers parted with all controt 
when they sold the article and divested themselves of 
possession and property. An argument used in the present 
case based on the word “control” will be noticed later. 


It is obvious that the principles thus laid down involve a 
duty based on the simple facts detailed above, a duty quite 
unaffected by any contracts dealing with the thing, for instance, 
of sale by maker to retailer, and again by retailer to consumer 
or to the consumer’s friend. 

It may be said that the duty is difficult to define, because 
when the act of negligence in manufacture occurs there was 
no specific person towards whom the duty could be said to 
exist: the thing might never be used: it might be destroyed 
by accident or it might be scrapped, or in many iways fail to 
come into use in the normal way: in other words the duty can- 
not at the time of manufacture be other than potential or 
contingent, and only can become vested by the fact of 
actual use by a particular person. But the same theoretical 


difficulty has been disregarded in cases like Heaven v. 


Pender? or. in the case of things dangerous per se or known 
to be dangerous, where third parties have been held 
entitled to recover on the principles explained in Dominion 
Natural Gas Co. Lid. v. Collins & Perkins’, In Donoghue’s 
case! the thing was dangerous in fact, though the danger was 





1. (1932) A. C. 562 at p. 599. 
2. (1883) 11 Q. BAD. 503. 3. (1909) A.C. 640. 
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hidden, and the thing was dangerous only because of want of 
care in making it; as Lord Atkin points outin Donoghue’s 
casel (at p. 595), the distinction between things inherently 
dangerous and things only dangerous because of negligent 
manufacture cannot be regarded as significant for the purpose 
of the questions here involved. 

One further point may be noted. The principle of 
Donoghue’s case! can only be applied where the defect is hidden 
and unknown to the consumer, otherwise the directness of 
cause and effect is absent: the man who consumes or uses a 
thing which he knows to be noxious cannot complain in respect 
of whatever mischief follows, because it follows from his own 
conscious volition in choosing to incur the risk or certainty of 
mischance. 


If the foregoing are the essential features of Donoghue’s 

case,1 they are also to be found, in their Lordships’ judgment, 
in the present case. The presence of the deleterious chemical 
in the pants, due to negligence in manufacture, was a hidden 
and latent defect, just as much as were the remains of the 
snail in the opaque bottle: it could not be detected by any 
examination that could reasonably be made. Nothing happened 
. between the making of the garments and their being worn to 
‘change their condition. The garments were made by the 
manufacturers for the purpose of being worn exactly as they 
were worn in fact by the appellant: it was not contemplated 
that they should be first washed. It is immaterial that the 
appellant has a claim in contract against the retailers, because 
that is a quite independent cause of action, based on different 
considerations, even though the damage may be the same. 
Equally irrelevant is any question of liability between the 
retailers and the manufacturers on the contract of sale between 
them. The‘tort liability is independent of any question of 
contract. 


It was argued, but not perhaps very strongly, that 
Donoghue’s case! was a case of food or drink to be consumed 
internally, whereas the pants here were to be worn externally. 
No distinction, however, can be logically drawn for this purpose 
- between a noxious thing taken internally and a noxious thing 
applied externally: the garments were made to be worn next 
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the skin: indeed Lord Atkin (at p. 583) specifically puts as 
examples of what is covered by the principle he is entnciating 
things operating externally, such as “an ointment, a soap, a 
cleaning fluid or cleaning powder.” ; 

Mr. Greene, however, sought to distinguish Donoghue’s 
casel from the present on the ground that in the former the 
makers of the ginger beer had retained “control” over it in 
the sense that they had placed it in stoppered and sealed bottles, 
so that it would not be tampered with until it was opened to 
be drunk, whereas the garments in question were merely put 
into paper packets, each containing six sets, which in ordinary 
course would be taken down by the shopkeeper and opened, and 
the contents handled and disposed of separately, so that they 
would be exposed to the air. He contended that though there 
was no reason to think that the garments when sold to the 
appellant were in any other condition, least of all as regards 
sulphur contents, than when sold to the retailers by the manu- 
facturers, still the mere possibility and not the fact of their 
condition having been changed was sufficient to distinguish 
Donoghue’s casel: there was no “ control” because nothing was 
done by the manufacturers to exclude the possibility of any 
tampering while the goods were on their way to the user. 
Their Lordships do not accept that contention. The decision in 
Donoghue’s case! did not depend on the bottle being stoppered 
and sealed: the essential point in this regard was that the 
article should reach the consumer or user subject to the same 
defect as it had when it left the manufacturer. That this was 
true of the garment is in their Lordships’ opinion beyond 
question. At most there might in other cases be a greater 
difficulty of proof of the fact. 


Mr. Greene further contended on behalf of the manu- 
facturers that if the decision in Donoghue’s casel were extended 
even a hairsbreadth, no line could be drawn and a manu- 
facturer’s liability would be extended indefinitely. He put as 
an illustration the case of a foundry which had cast a rudder 
to be fitted on a liner: he assumed that it was fitted and the 
steamer sailed the seas for some years: but the rudder had a 
latent defect due to faulty and negligent casting and one day it 
broke, with the result that the vessel was wrecked, with great ` 
loss of life and damage to property. He argued that if 
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Donoghue’s casel were extended beyond its precise facts, the 
maker of the rudder would be held liable for damages of an 
indefinite amount, after an indefinite time and to claimants 
indeterminate until the event. But it is clear that such a state 
of things would involve many considerations far removed 
from the simple facts of this case. So many contingencies 
‘must have intervened between the lack of care on the part of 
the makers and the casualty that it may be that the law would 
apply, as it does in proper cases, not always according to strict 
logic, the rule that cause and effect must not be too remote: in 
any case the element of directness would obviously be lacking. 
Lord Atkin deals with that sort of question in Donoghue’s caset 
at p. 591, where he refers to Earl v. Lubbock2, he quotes the 
common sense opinion of Mathew, L. J.: “It is impossible to 
accept such a wide proposition, and, indeed, it is difficult to see 
“how, if it were the law, trade could be carried on.” 


In their Lordships’ opinion it-is enough for them to decide 
this case on its actual facts. 


No doubt many difficult problems will arise before the 
‘precise limits of the principle are defined: many qualifying 
conditions and many complications of fact may in the future 
come before the Courts for decision. It is enough now to say 
that their Lordships hold the present case to come within the 


principle of Donoghue’s case! and they think that the judgment . 


-of the Chief Justice was right in the result and should be 
restored as against both respondents, and that the appeal should 
be allowed with costs here and in the Courts below, and that 
the appellant’s petition for leave to adduce further evidence 
should be dismissed without costs. 


They will humbly so advise His Majesty. 

Solicitors for appellant: Roney & Co. 

Solicitors for respondents: Broad & Son. 

S. P. K. Appeal allowed. 


en ence 


B. V. V. 








1. (1932) A. C. 562. 2. (1905) 1 K.B. 253 at 259 


P.G 


Grant 


Y, 
Australian 
Knitting 
Mills, Ltd, 


Lord 
Wright. 


Sreeramulu 
v. 
Rama- 
krishnayya. 


532 THE MADRAS LAW JOURNAL REPORTS. [vor. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VENKATARAMANA Rao. 


Korrapati Sreeramulu .. Appellant* (third Defendant). 
v. 
Nadella Ramakrishnayya and 
others .. Respondents (Plaintiff and 


Defendants 1, 2, 4 and 5). 


Transfer of Property Act (IV of 1882), S. 95—Right to contribution bet- 
ween co-morigagors—Meaning of ‘co-morigagors’'—Joint mortgage bul mort- 
gage found binding partially against both and the balance found binding only 
on one—If co-mortgagor only to the extent of joint ability found—Righi to- 
contribution if a charge or subrogation—Limitation—Principles determining 
extent of contribution. 

Two undivided brothers Kr. and L mortgaged two items of property in 
1910 to A to secure Ks. 600. In 1913 they executed another mortgage to 
secure Rs. 1,000 in favour of K over the original two items and six other 
items of property. In execution of a money decree obtained by 4 against L. 
and-the fourth defendant (son of Kr), these items of properties were sold 
subject to the two mortgages, and at that sale 4 bought 4 share of Lin one 
item, the third defendant the 4 share in some other items and the second de- 
fendant the 4 share in the remaining item. A suit (O. S. No. 336 of 1925) was 
brought on K’s mortgage against the mortgagors and the purchasers and it 
was there decreed that L and the fourth defendant were jointly liable to the 
extent of Rs. 2302-1-11 and that L alone was liable for the balance of 
Rs. 8905-15-74, In execution of the decree in the said suit O. S. No. 336, the: 
fourth defendant’s half share in the item he had purchased was brought to. 
sale. The fourth defendant thereupon paid Rs. 2,434-6-7 on 10-9-1928 to 
avert the sale. 

Held, that the fourth defendant is entitled to claim contribution. The. 
fourth defendant is a co-mortgagor with L only in respect of the debt of 
Rs. 2,302 as that is the only extent to which they are jointly liable. He has. 
discharged that debt in its entirety and is not bound to discharge also the 
Rs. 895 to entitle him to claim contribution. 

This right to claim contribution is under S. 95 of the old Transfer of. 
Property Act, in the nature of a charge and nota right of subrogation. 
The right to enforce it accrues on the date of payment under Art. 132 and not 
on the date of the mortgage. 

Iyathurat Aiyar v. Kuppamuthu Padayachi, (1918) 49 I.C. 416: 9 L. W. 
120 and Collector of Farrukhabad v. Kishore Mohan, A,I.R. 1932 All. 250: 
followed. 

In arriving at the actual amount payable regard must be had to the 
principle laid down in Fagir Chand v. Aziz Ahmad, (1931) I.E.R. 54 All. 199: 
and the value of the prior mortgage in favour of 4 and also the value of the 
charge on the # share of L in respect of the Rs. 895-15-7 must be taken into 
account. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Masulipatam in A. S. Nos. 6and7 of 1933 (A. S. 
Nos. 192 and 193 of 1932 District Court, Kistna) preferred 











*S, A. No. 253 and 254 of 1934. 5th December, 1935. 
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against the decree of the Court of the District Munsif of 
Masulipatam in O. S. No. 538 of 1931 (O. S. No. 102 of 1930 
old Additional District Munsif’s Court Avanigadda). 

A, Lakshmayya for appellant. 

P. Satyanarayana Rao for respondents. 

The Court delivered the following 

Jupement.—This is a suit for contribution. The late 
father of the fourth defendant Krishtayya and one Mandava 
Lakshmayya were undivided brothers and members of a joint 
family. On the 1st August 1910 they mortgaged two items of 
their joint family property being-items 6 and 1 of the plaint A 
schedule and items 1 and 2 of the plaint B schedule for Rs. 600 
to one Akkayya, the father of defendants 1 and 5. On 3rd 
June 1913 they again mortgaged’ the said two items and other 
six items in all eight items of the A Schedule properties for 
Rs. 1,000 to one Kotayya. On certain promissory note debts 
due by the said Krishtayya and Lakshmayya, Akkayya filed O. 
S. No. 292 of 1917 on the file of the District Munsiff’s Court 
of Avanigadda against the fourth defendant who was a minor 
and his uncle Lakshmayya and obtained a decree against them. 
In execution of the said decree Lakshmayya’s half share in the 
A schedule property was brought to sale on the 7th April 1919 
subject to the mortgages both in favour of Akl:-yya and 
Kottayya and in the execution sale Akkayya purchased the 
half share in item 6, third defendant purchased the half share 
in items 1, 2, 3,4 and 7 and the second defendant purchased 
the half share in item 8. Subsequent to this, the fourth defen- 
dant filed a suit O. S. No. 994 of 1919 on the file of the said 
Court against Lakshmayya and his son for partition. To this 
suit both the mortgagors and all the auction purchasers were 
parties. There was a decree for partition and in the judgment 
in the said suit it was held that the mortgage in favour of 
Kotayya was binding on the fourth defendant only to the 
extent of Rs. 720 out of Rs. 1,000. The decree was passed on 
22nd December 1921. In 1925 Kotayya’s son filed O. S. 
No. :336 of 1925 to enforce his mortgage against all the 
defendants in the present suit and Lakshmayya. In that suit 
there was a decree in and by which Rs. 2,302-14-11 was 
directed to be recoverable from the entire hypotheca and 
Rs. 895-15-7 from the share of the said Lakshmayya, that is 


the fourth defendant and his uncle Lakshmayya were made, 
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Sreeramulu jointly liable in respect of the said sum of Rs. 2,302-14-11 by 
K% 


Rama- 
krishnayya, 


virtue of the declaration in the partition suit, and Lakshmayya 
was made solely liable for the additional sum of Rs. 895-15-7, 
Akkayya also filed a suit to enforce his mortgage being O. S. 
No. 837 of 1926. on the file of the same Court against the 
fourth defendant, Lakshmayya’s son, the plaintiff in O. S. 
No. 336 of 1925 and the third defendant. During the pendency 
of the said suit the decree-holder in O. S. No. 336 of 1925 took 
out execution and brought the fourth defendant’s half share of 
the property in A schedule to sale and on 10th September 1928 
the fourth defendant paid a sum of Rs. 2,434-6-7 to avert the 
sale of his share thus discharging the entire liability imposed 
under the decree and the fourth defendant subsequently 
assigned his right to contribution from the defendants in 
favour of the plaintiff and he has filed the present suit on the 
strength of the said assignment. Apart from other defences. 
the main defence raised was that the fourth defendant and 
therefore the plaintiff was not entitled to any contribution, and. 
fourth defendant not having paid the entire amount due in 
respect of the mortgage in favour of Kotayya under the decree 
in O. S. No. 336 of 1925 including the amount decreed against 
Lakshmayya separately and until that amount is paid he will 
not be subrogated to any right and have any charge in respect 
of the amount paid by him and the suit is also barred by 
limitation. Both the lower Courts have negatived the conten- 
tions and decreed the Plaintiff’s claim. Against the said 
decisions third defendant alone has filed the present second 
appeal. Defendants 1 and 5 have filed S. A. No. 254 of 1934. 


It is contended by Mr. Lakshmayya on behalf of the 
appellants that the fourth defendant being a co-mortgagor 
under the mortgage in favour of Kotayya and the decree 
passed in pursuance thereof, he does not acquire any right to 
contribution till he has discharged the entire amount decreed 
under the mortgage. The amount decreed under the mortgage 
was a sum of Rs. 3,198-14-6 which included also the sum of 
Rs. 895-15-7 payable by Lakshmayya separately. Until that 
is done the mortgaged property could not be said to have been 
redeemed and no right would accrue to the fourth defendant 
for any contribution and that alternatively if it be held that 
the fourth defendant should be deemed to have discharged the 
entire liability and therefore became subrogated to the rights of 
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the mortgagee, the suit not having been instituted within twelve 


years from the date of the original mortgage, must be deemed. 


to have been barred by limitation and he relies strongly on the 
decision in Ibu Hasan v. Brijbhukan Sarani and Perianna 
Servaigaran v. Marudainayagam Pillai2. Before dealing with 
the said contentions the question will have to be determined as 
to what is the position of the fourth defendant in respect of 
the mortgage of Kotayya. Under the partition decree he was 
held liable only to the extent of Rs. 720 and under the mortgage 
decree in O. S. No. 336 of 1925 he and the fourth defendant 
_and their shares in the joint family property were held liable 

only for a sum of Rs. 2,302-14-11. The fourth defendant and 
Lakshmayya are only co-mortgagors in respect of this debt of 
Rs. 2,302 which has been declared by the decree to be due. In 
respect of the balance the fourth defendant could not be a co- 
mortgagor with Lakshmayya. Persons contract as co-promisors 
when they unite in making one and the same promise. A 
person can only be a co-mortgagor with another person in 
respect of the same obligation or debt which they are jointly 
liable to discharge; that is, they must be bound by the contract 
as promisors in respect of the same performance; as seen from 
S. 82 of the Transfer of Property Act, the right of contribu- 
tion arises where the properties are mortgaged to secure one 
debt. Therefore the one debt in respect of which both 
Lakshmayya and Kotayya were liable is the debt of Rs. 2,302. 
In respect of the balance of Rs. 895 there is no debt so far as 
the fourth defendant was concerned. In this view the fourth 
defendant must be deemed to have discharged the entirety of the 
obligation under which he was jointly liable with Lakshmayya 
and from such discharge his right to contribution arises. The 


question is, is it a right of subrogation, or is he entitled to a 


charge? The payment having been made on 10th September, 
1928, S. 95 of the Transfer of Property Act before the 
amendment will govern the case. Under 5.95 one of several 
mortgagors redeeming the mortgaged property has a charge on 
the share of the co-mortgagor. Opinions have varied as to 
whether it is a right of subrogation, or merely a charge. 
Preponderance of view has been in favour of the right being 
only in the nature of a charge. This is the view which was 





1. (1904) LL.R. 26 All. 407 at 425 (F.B.). 
2." (1899) 9 M.L.J. 166 : LL.R. 22 Mad. 332. 
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taken by a Bench of this Court in Iyathurat Aiyar v. Kuppa- 
muthu Padayachi. Vide also Ramachandra Dikshitar v. 
Narayanaswami Reddiar2. The language of the section is 
plain and unambiguous and I am inclined to think that the 
Privy Council in Ahmad Wali Khan v. Shamshu-ul-Jahan 
Begam8, meant to declare that only a charge was created under 
S. 95. I agree with the observations of Sulaiman, Ag. C. J., 
in Collector of Farrukhabad v. Kishoret who after referring to 
Ahmad Wali Khan v. Shamsh-ul-Jahan Begam8, observed : 


“Reading Ss. 82, 95 and 100 of the Transfer of Property Act in the light 
of the observations made by their Lordships of the Privy Council, there can 
be no doubt that a mortgagor redeeming the whole mortgage was entitled to 
enforce his charge against his co-mortgagors. The right to enforce it 
obviously accrues on the date of payment. The article applicable to such a 
claim would obviously be Art. 132 of the Limitation Act. It was therefore 
impossible to hold that if twelve years had expired by the time the mortgage 
decree was passed on the mortgage and one of the mortgagors paid up the 
whole amount, he had no remedy left”. 


Vide also the decision of the Calcutta High Court in 
Umar Ali v. Asmat Alis. Therefore the plaintiff’s claim is 
sustainable and his remedy is not barred by limitation. 

Then the question arises as to how the right of contribu- 
tion should be worked out. In arriving at the actual amount 
payable regard must be had to the principle laid down by their 
Lordships of the Privy Council in Faqir Chand v. Aziz Ahmadé 
and the value of the prior mortgage in favour of Akkayya and 
also the value of the charge on the half share of Lakshmayya 
in respect of Rs. 895-10-7 made payable under the decree in 
O. S. No. 336 of 1925 must be taken into account. With this 
modification this suit is remitted to the District Munsif’s 
Court of Masulipatam to passa revised decree in the light of 
the above observations. 


Costs of all the Courts may abide the result. 
S. V. V. Appeal allowed and case remanded. 





1, (1918) 49 I.C. 416: 9 L.W. 120. 
2. (1928) 55 M.L.J. 326: I.L.R. 51 Mad. 810. 
3. (1905) 16 M.L.J. 269: L.R. 33 I.A. 81: LL.R. 28 All. 482 (P.C.). 
4. ALR. 1932 All. 250. 5. (1930) I.L.R. 58 Cal. 1167. 
6, (1931) 62 M.L.J. 492: LL.R. 54 All, 199: L.R. 591, A. 106 (P. C.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice VARADACHARIAR, 


Bhavanasi Rangappa and another .. Appellanis* (Plaintiffs) l 
v. 
Kamisetti Venkataswami .. Respondent (Defendant). 


Limitation Act (IX of 1908), Art. 83—Vendor and purchaser—Third 
berson indemnifying purchaser by executing a promissory note to vendor— 
Relationship between the parties—Suit by executor of the promissory note 
against the purchaser for the money advanced by him to the vendor—Linuta- 
tion. 

Where a person, the defendant, had purchased some land from one S 
and owed him money in that connection and in a suit out of that sale upon 
compromise it was‘ agreed that the present plaintiffs on behalf of the defen- 
dant should execute a promissory note in favour of S, and a promissory note 
was accordingly executed by the plaintiffs to S on 24th March, 1926, on the 
question of limitation for a suit by the plaintiffs against defendant, 

Held, that the position between the parties was that as between S and the 
defendant, S released the defendant from liability in consideration of the 
plaintiff’s executing the promissory note for the amount due by the defendant 
to S. In such circumstances it would not be correct to describe the case as 
one of money payable to plaintiffs for money paid for the defendant. As 
between S and the plaintiffs, the plaintiffs became the principal debtors but as 
between the plaintiffs and the defendant, the defendant remained the person 
ultimately liable for discharge of the debt. | 

Observations of Privy Council in National Bank of Upper India v. 
Bansidhar, (1929) L.R. 57 LA. 1: LL.R. 5 Luck. 1 (P.C.), followed. 

Whether plaintiffs were to be treated as having entered into the transac- 
tion as agents of the defendant or at the request of the defendant, the 
position would be that the defendant should put plaintiffs in possession of 
funds to pay off S and in default of doing so, should be held bound to 
indemnify the plaintiffs if ever plaintiffs should be compelled to pay. In this 
view Art. 83 would be the proper article applicable and as the promissory 
note was admittedly paid off only on 7th October, 1931, the suit was in time. 


Appeal against the decree of the Court of the Subordinate 
Judge of Anantapur in Appeal suit No. 186 of 1933 (A. S. 
No. 144 of 1932, District Court) preferred against the decree 
of the Court of the District Munsif‘of Anantapur in Original 
Suit No. 410 of 1931. 

P. Somasundaram for appellants. 

V. S. Narasimhachar for respondent. 

The Court delivered the following 

JUDGMENT,— The main point for decision in this second 
Appeal is a question of limitation and that turns upon the true 
legal effect of certain transactions which took place between 
the parties and one Subramaniam on the 23rd and 24th March, 





* S. A. No, 210 of 1934, 13th December, 1935. 
68 | 
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1926. The defendant had purchased some land from 
Subramaniam and owed him money in that connection. There 
was a suit O. S. No. 588 of 1924 arising out of that sale and it 
was compromised on 23rd March, 1926, by Ex. A. It is 
sufficient to say that under the compromise the defendant and 
another agreed to pay a sum of Rs. 850 to Subramaniam; but 
as they had no money to pay on that date and Subramaniam 
was not prepared to accept a promise from the defendant, it 
was arranged that on behalf of the defendant the present 
plaintiffs should execute a promissory note for Rs. 850 in 
favour of Subramaniam. A promissory note was accordingly 
executed by the plaintiffs to Subramaniam on the 24th March, 
1926. I am willing to accept in a general way the story of 
the defendant that the idea at the time was that the defendant 
should send money to the plaintiffs as soon as the defendant 
went to his village. Though certain other particulars pleaded 
as part of this agreement are found against by the Courts 
below, the Lower Appellate Court has come to the conclusion 
that the arrangement between the defendant and the plaintiffs 
must have been that the defendant should send the plaintiffs 
money as soon as he reached home. But I am not on this 
ground able to agree with the learned Subordinate Judge that 
the cause of action for a suit by the plaintiffs against the 
defendant accrued on the date of the promissory note itself. 


There is some confusion in the argument in paragraph 10 
of the Lower Appellate Court’s judgment. A promissory note 
is no doubt ordinarily payable immediately but that is so as 
between the parties to the promissory note, not as between the 
plaintiffs andthe present defendant. That is why the attempt 
on the part of the defendant was to bring the case under Art. 65 
of the Limitation Act, by suggesting that the cause of action 
arose a few days after the date of the promissory note, because 
money should have been paid by the defendant to the plaintiffs 
within those few days. The trial Court held that the suit was 
governed by Art. 61 of the Limitation Act. This no doubt is 
a possible view and is justified by the fact that in Girraj 
Singh v. Mul Chand} the Allahabad High Court dealing with 
somewhat similar circumstances, left it open whether a suit of 
this kind will be governed by Art. 61 or Art. 83. But as 
I understand the transaction between the parties the position 


1, (1907) LL.R. 29 All 627, 
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was that as between Subramaniam and the defendant, Subra- 
maniam released the defendant from liability, in consideration 
of the plaintiffs executing the promissory note for the amount 
due by the defendant to Subramaniam. In such circumstances 
it would not be correct to describe the present case as one of 
money payable to the plaintiffs for money paid for the 
defendant. I would prefer to hold in accordance with the 
observations of the Privy Council in National Bank of Upper 
India v. Bansidhar! that as between Subramaniam and the 
plaintiffs, the plaintiffs became the principal debtor but that as 
between the plaintiffs and the defendant, the defendant remained 
the person ultimately liable for the discharge of the debt. The 
arrangement that the defendant should send money immediately 
to the plaintiffs merely amounts to this that the defendant 
should put plaintiffs in funds to meet the pronote claim. 


I am not able to agree with Mr. Narasimhachar that the 
relationship between the plaintiffs and the defendant is that of 
creditor and debtor and that the plaintiffs became absolutely 
entitled to the money whether he paid Subramaniam or not or 
was sued by Subramaniam or not. Whether plaintiffs are to 
be treated as having entered into the transaction as an agent 
of the defendant or at the request of the defendant, the position 
will be that the defendant should put plaintiffs in funds to pay 
off Subramaniam and in default of doing so, should be held 
bound to imdemnify the plaintiffs if ever the plaintiffs should 
be compelled to pay. In this view Art. 83 will be the proper 
Article applicable to the suit. As the promissory note amount 
was admittedly paid off only on 7th October, 1931, this suit is 
in time. 

On behalf of the respondent Mr. Narasimhachar drew my 
attention to the case in Dorasinga Tevar v. Arunachalam 
Chetti? and to certain observations in Komu Kutti v. Kumara 
Menon’. In those cases, the Court had to construe a written 
agreement between the parties and all that was held was that 
where a purchaser of property from one who is indebted to 
others agrees out of the sale price to pay off the debts due 
from the vendor to the others, the contract between the 
purchaser ‘and the vendor is not merely one of indemnity, but 
is an absolute contract to pay, that therefore the vendor is 


1, (1929) L.R. 57 LA, 1: LL.R. 5 Luck. 1 (P.C.). 
2. (1899) L.L.R. 23 Mad. 441. 3. (1918) 35 M.L.J. 692. 
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entitled to sue the purchaser for the consideration even though 
the creditors might not have sued the vendor. The decision is, 
if I may say so, perfectly intelligible, because the sale price 
represents money due from the purchaser to the vendor. The 
only result of the direction or arrangement to apply that 
amount in discharge of debts due to others by the vendor is that 
that amount is retained in the hands of the purchaser as an 
agent for the vendor to disburse it in accordance with the 
vendor’s direction. So long as the person in such a position 
does not enter into direct relations with the creditors so as to 
undertake a personal liability on himself, these directions are 
countermandable, so that the purchase money may resume its 
character of money payable by the purchaser to the vendor. 


* Decisions of that kind bear no anology to the present case. I 


must, also point out that even the decision in Dorasinga Tevar 
Arunachalam Chettii does not lay down that the vendor’s only 
remedy was to sue for payment of money on the basis of the 
original debt, and that the vendor will not also be entitled to a 
further remedy by way of indemnity in the event of his having 
been compelled by his own creditor to pay. 

Reliance was placed by Mr. Narasimhachar on the 
decision in Barclay v. Gooch? to the effect that from the 
time a person executes a promissory note to another in discharge 
of a debt payable to that other by a third person, the executant 
may sue that third person, for the amount of the promissory 
note. It is yery doubtful if this case can be regarded as good 
law in the light of later authorities. But even assuming it to 
be good law, it does not follow that the executant of the 
promissory note may not also have a remedy by way of 
indemnity. 

I would therefore set aside the decree of the Lower 
Appellate Court which is based only on the plea of limitation. 

The next question is as to the amount to which the plain- 
tiffs are entitled. In the plaint the plaintiffs claimed a sum of 
Rs. 1,597 alleged to have been paid by him in satisfaction of 
the promissory note, and also certain minor items, but the 
Second Appeal is limited to the sum of Rs. 1,597. The trial 
Court gave the plaintiffs a decree only for a sum of Rs. 1,000 
with interest from the date of decree and proportionate cost. 
This figure was adopted on the strength of evidence of D. W. 7. 


COTE (1899) LL.R. 23 Mad. 441. 
2. (1797) 2 Esp. 571: 170 E.R. 459. 
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The plaintiffs on the other hand relied on Ex. C. a receipt 
granted by the transferee of the promissory note which receipt 
is attested by D. W. 7. He also relied upon the papers relating 
to the satisfaction application (Ex. J.). 

In the view the Lower Appellate Court took on the plea of 
limitation, it has not dealt with this question as to whether the 
plaintiffs paid only Rs. 1,000 in satisfaction of the promissory 
note claim or paid Rs. 1597. It seems to meaproper to call for 
a finding from the District Court on the evidence on record on 
this question as to whether the plaintiffs paid only Rs. 1,000 to 
the endorsee of the promissory note or paid Rs. 1597. The 
finding should be returned not later than 31st July, 1935. Ten 
days are allowed for objections. 

_ In pursuance of the directions contained in the above 
judgment the District Judge of Anantapur submitted the 
following 

Finpincs.—I am asked by the High Court to give a finding 
upon the question whether the plaintiffs in this case gave only 
Rs. 1,000 to Narasa Reddi or paid Rs. 1,597 in full satisfaction 
of the pronote decree in O. S. No. 270 of 1929 on the file of 
the District Munsif’s Court, Prodatur obtained by Narasa 
Reddi against them. ; 


I find that only Rs. 1,000 was paid to Narasa Reddi by the 
plaintiffs and not Rs. 1,597. 

The Second Appeal and memorandum of objection coming 
on for final hearing after the return of the finding of the 
District Court of Anantapur, upon the issue referred by this 
Court for trial, the Court delivered the following 

Jupcment.—I accept the finding. In the result the Second 
Appeal will be allowed in part and the decree of the District 
Munsif restored, with the modification that the sum of 
Rs. 1,000 will carry interest at 6 per cent. per annum, from 
date of plaint instead of date of decree and the cost awarded 
will carry interest from date of decree. Plaintiff will also get 
proportionate costs here and costs in the appeal in the Lower 
Appellate Court, but not in the memorandum of objections. 
The respondent will have costs only in this Court on the 
amount disallowed. 

(Leave refused). 

K. C. 





Appeal allowed 
wiih modificatian regarding interest. 


Rangappa 
v 


Venkata- 
swami. 


‘Athmaram 
Chettiar 


v. 
Saraswathi 
Ammal, 


542 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1r Horace Owen Compton BEASLEY, Kt., 
Chief Justice. 


Kondi Rena Athmaram Chettiar .. Petitioner* (Plaintiff). 
U. 
Kondi Mana Saraswathi Ammal and 
others . .. Respondents (Defen- 
b dants). 

Court Fees Act (VII of 1870 as amended in Madras), S. 7 (iv) (c), 
(iv-A) and Sch. II Art. 17-A—Hindu joint family—Death of one member— 
Suitby another to declare right by survivorship—Prayer to declare will of 
deceased to be forgery—Claim for possession to properties—Relief regarding 
recognition of discharge of promissory note—Court-fee payable. 

The plaintiff claimed that one M, the son of his senior paternal uncle, and 
he were members of a Hindu joint family and that he was entitled by survi- 
vorship to the properties of M on his death. The suit was filed against the 
wife and the daughter of Mand against the brother of M’s wife. The 
plaintiff also alleged that a will left by M bequeathing his properties to his 
widow and daughter was a forgery and prayed for possession of the 
properties. The plaintiff further claimed that a promissory note executed by 
him in favour of M had been discharged and prayed for recognition of the 
discharge and for the return to him of certain documents which he had 
handed over to M as security for repayment of the debt. 

Held, that as regards the claim regarding the properties the plaint was 
leviable to court-fee as for a mere declaration under Art. 17-A of Sch. II of 
the Court-fees Act, as amended in Madras, and that neither, S. 7 (iv) (c) 
nor S. 7 (iv-A) had application to the case. If the properties were joint 
family properties the will could not deprive the plaintiff of his share in them 
and the relief for possession was therefore not consequential on the declara- 
tion regarding the properties. 

Held further, that the relief claimed. with reference to the promissory 
note alleged to have been discharged amounted toa prayer for its cancellation 
and that court-fee was payable thereon under S. 7 (iv-A) of the Act. 

Petition under S. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
Order of the Court of the Subordinate Judge of Tanjore dated 
6th August 1934 and made in O. S. No. 57 of 1933. 


K. R. Rangaswami Aiyangar and R. Krishnaswami for 
Petitioner. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
and A. V. Visvanatha Sastri for respondents. 

The Court delivered the following 

Jupcment.—This Civil Revision Petion raises a question 
of Court-fees. The plaintiff claimed that one Mannarsami 





*C. R. P. No. 1342 of 1934. 18th November, 1935, 
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Chettiar the son of his senior paternal uncle, and he were 
members of a joint Hindu family. The first defendant is 
Mannarsami Chettiar’s wife; the second defendant is his 
daughter; and the third defendant is the brother of the first 
defendant. The plaintiff claimed that as undivided family 
members they carried on the ancestral family business, that the 
properties mentioned in the B and C Schedules to the plaint 
belonged to the joint family and that he. was entitled to the 
properties by survivorship. In the plaint he alleged that a will 
which Mannarsami Chettiar had left bequeathing his properties 
to his widow and daughter was a forgery. The learned Sub- 
ordinate Judge says: 


“Reading the plaint as a whole we find that the plaintiff himself realises 
that this will is an obstacle in the way of his getting at the properties men- 
tioned in B and C schedules. So it isclear that the will has to be cancelled 
and set aside before the plaintiff can obtain the decree he wants. The plain- 
tiff has not separately prayed for a cancellation of the will and has not paid 
court-fee therefor separately”. 


He accordingly, although this is not by any means clear, 
applied S. 7 (iv-A) of the Court-Fees Acton the ground that 
it was imperative of the plaintiff to pray for a cancellation of 
the will. The petitioner however, argues that he has asked 
for consequential relief in that he has in prayer 3 of the plaint 
prayed for possession of the B and C schedule properties and 
claims therefore that S.7 (iv) (c) is the right one. In my view 
neither pdragraph (iv) (c) nor paragraph (iv-A) of S. 7 is the 
right one but Art. 17-A of Sch. Ilis the correct one, because the 
claim here, when itis correctly viewed, isto obtain a declaratory 
decree where no consequential relief is prayed. It is not right to 
say, as the petitioner argues that S. 7 (iv) (c)applies because 
there isa claim for possession. True there is a claim for 
possession; but that relief cannot be held to be consequential 
upon the declaration that the willis a forgery and invalid. The 
plaintiff’s claim to possession of the properties, based as it is 
on the claim that the properties are joint family properties, is 
unaffected by the will. If the properties are joint family pro- 
perties, then the will cannot deprive the plaintiff of his share in 
them. His right to possession is entirely unaffected by the 
existence of any will. The relief by way of possession was not 
consequential at all and the claim with regard to the properties 
must be held to be for a declaration only and must be valued 
under Art. 17-A of Sch. II of the Act. 
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“There is another claim however, and that is for possession 
of a promissory note executed by the plaintiff in favour of 
Mannarsami Chettiar. After the death of the latter his widow 
obtained a succession certificate and for the recovery of the 
amount due under the promissory note she filed a suit and that 
suit is still pending. The plaintiff, however, says that as 
security for the promissory note he handed over documents 2 
to:6 mentioned in the plaint D schedule and requested 
Mannarsami Chettiar to collect the amounts and adjust them 
towards the promissory note and that further another arrange- 
ment was come to just before Mannarsami’s death to the 
effect that the plaintiff should perform Mannarsami’s funerals 
and get his daughter married and that Mannarsami promised 
to remit the balance of the amount due by the plaintiff. He 
claims that the promissory note has become unenforceable 
having been discharged by reason of this arrangement and that 
the items of security belong to him absolutely, the promissory 
note in respect of which they were pledged having been extin- 
guished, and that the promissory note and the documents must 
be returned to him. It is contended that a sum of Rs. 2,000 
must be given credit to the plaintiff; and therefore the pro- 
missory note prima facie represents a debt now of Rs. 5,000 
and interest. What is it that the plaintiff is really attempting 
to do in the suit with regard to the promissory note? In 
substance he really wants an adjudication with regard to his 
liability on the promissory note. He wants the discharge of it 
to be recognised and all rights under it extinguished. In sub- 
stance, it is a claim for its cancellation and, in my view, the 
correct section of the Court-Fees Act to be applied is S. 7(iv-A) 
and the learned Subordinate Judge was right in applying that 
section. The plaint will be sent back to the Subordinate 
Judge’s court in order that it may be valued in the light of this 
judgment. 


The Civil Revision Petition is dismissed with costs. 
B. V. V. | Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice MOCKETT. 


In the matter of (1) J. McIver and 
(2) H. Hadow partners carrying 
on business under the name and 
style of Huson Tod & Co. .. Debtors® 
v. 
K. V. Al. Rm. Alagappa Chettiar .. Petitioning Creditor. 


Presidency Towns Insolvency Act (III of 1909), Ss. 9 (g), 13 (2), (D) 
(b) and 51—“Other sufficient cause” in S. 13 (4) (b)—Meaning—Expression 
by debtor of inability to pay debts—Creditor receiving part-payment of debt 
and allowing business to be continued—Application to adjudicate debtor as 
insolvent—Rule of estoppel—Applicability~Improper conduct of petitionng 
creditor—What constitutes—Burden of proof—Motive of insolvent if 
material, 


When the necessary facts under S, 13 (2) of the Presidency Towns 
Insolvency Act have been made out the petitioning creditor is entitled to an 
adjudication order and it is for the debtor to satisfy the Court that that right 
should be taken away under S. 13 (4) (b). 


The expression ‘other sufficient cause’ in S. 13 (4) (b) of the Act need 
not be construed ejusdem generis with the earlier part of the section; it is 
quite general and being similar to that contained in the English Bankruptcy 
Act the decision of English Courts bearing on the point may be taken into 
account. What is sufficient cause must necessarily be decided on the special 
facts of each case. . The judicial discretion is generally exercised in favour 
of the debtors only under two heads: on the principle of estoppel, and 
secondly, on the ground of improper or fraudulent conduct on the part of the 
petitioning creditor. 

The debtors who carried on business as a firm of stock brokers became 
very heavily involved on account of losses and were unable to meet their 
obligations. Ata creditors’ meeting it was represented on behalf of the 
debtors that the firm was unable to pay its debts and that it was open to the 
creditors to have the firm adjudicated insolvents or the firm itself would, if the 
creditors preferred, apply to be adjudicated. At the same time the prospects of 
the firm were discussed and then the meeting broke up. At two subsequent 
meetings of the creditors the affairs of the debtors were considered and it 
was arranged that the creditors were to be paid four annas in the rupee, but 
the payments were received by the creditors without any commitment. It 
appeared, however, that the creditors allowed the business to be continued 
with full knowledge of the act of insolvency and that the petitioning creditor 
also became a member of a committee of inspection appointed at the creditors’ 
meeting in order to supervise the affairs of the company. In an application 
to have the debtors adjudicated insolvents the latter pleaded that the peti- 
tioning creditor was prevented from instituting insolvency proceedings 
because of his conduct in relation to the act of insolvency alleged, namely, the 
declaration that the debtors were unable to pay their debts. It was also 
pleaded that the application should be dismissed because the firm had insti- 
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tuted certain legal proceedings against third parties, which, if successful, 
would enable the debtors to pay the creditors in full, 


Held, that the plea of estoppel was inapplicable to the facts of the case 
and the petitioning creditor was not prevented by reason of his conduct from 
instituting proceedings in insolvency. The rule of estoppel has application 
only to cases where the debtors execute deeds of assignment to which the 
petitioning creditors were parties or privies. 


Held further, that the claims which the-debtors had against third parties 
did not, under the circumstances, constitute ‘sufficient cause’ for dismissal 
of the application. 


In re Stray, (1867) L.R. 2 Ch. App. 374, In re Hawley, (1897) 4 Manson 
41. In re Carr, (1902) 85 L.T. 553, In re Shaw, (1901) 83 L. T. 754, In re 
Day, (1903) 86 L. T. 238, Inre Mills, (1906) 1 K.B. 389, In re A Debtor, 
(1924) 94 L.J, Ch. 42, In re Sunderland, (1911) 2 K.B. 658, Mendelssohn v. 
Ratcliff, (1904) A.C. 456, Ex parte Dixon, (1884) 13 Q.B.D. 118, and Ex parte 
Harsukdas Balkissen, (1924) 39 C.L.J. 512 considered. 


If a petitioning creditor is entitled to file a bankruptcy petition his motive 
in doing so is immaterial. 


King v. Henderson, (1898) A.C. 720, relied on. 


The creditor is not bound immediately an act of insolvency comes to his 
knowledge to take action. Under S. 51, Presidency Towns Insolvency Act, a 
period of three months is given within which a petition may be filed. This 
is a beneficient provision.as it gives time for reflection and possibly for the 
debtor to restore his position qua the creditor. 


V. V. Srinivasa Aiyangar, C. S. Venkatachari, P. R. 
Srinivasan and T. Aravamuda Aiyangar instructed by N. T. 
Shamanna, for petitioning creditor. 


Nugent Grant, instructed by Messrs. King and Patridge, 
for the debtors. 


The Court delivered the following 


JupGMEnt.—-This is a petition to adjudicate as insolvents 
Mr. J. McIver and Mr. H. Hadow, who carry on business as 
partners under the name of Huson. Tod & Co., Stockbrokers 
in Madras. The petition alleges that the debtors owed the 
petitioner on the 25th May of this year Rs. 1,32,915-10-11, of 
which a payment of Rs. 33,338-14-9 had been made leaving on 
the date of the petition a balance of Rs. 99,686-12-2 due. It is 
convenient to state at this stage that it is not denied by the 
debtors that this amount is due to the petitioner. The acts of 
bankruptcy upon which the petition is laid are three in number. 
Paragraph 11 of the petition alleges a preferential payment in 
favour of Mr. J.W. Macfarlane of Rs. 4,062 on 3rd May 1935, 
and a similar preferential payment of Rs. 24,986 to Mr. W.H. 
Warren on the 9th May, 1935. With regard to this latter 
payment it was stated from the Bar by Mr. Grant that it was 
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paid to Mr. Warren not in his personal capacity but as the 
representative of a missionary trust. Though not strictly 
relevant, I regret that this matter was not cleared up in 
evidence, because although payment to a missionary trust may 
be as much a preferential payment as to an individual, the 
transaction loses much of the sinister aspect ascribed to it by 
the petitioner if instead of being a payment to an individual of 
the same nationality as was stressed, it was in fact a payment 
to a missionary society who are not presumably applying their 
funds for the purpose of converting Europeans. The other 
ground is a notice to creditors within the meaning of sub- 
section (g) of S.9of the Presidency Towns Insolvency Act 
given at a meeting held on the 22nd May 1935. 


The debtors resist this petition and the grounds for their 
resistance will appear from an examination of the history of 
the case. It is common ground that in March and April of this 


year, this firm became heavily involved and at least by the - 


beginning of May they were quite unable to meet their obliga- 
tions. I would at this stage state that I have not investigated 
the cause of the firm’s losses. I have not endeavoured to assign 
the blame therefor to any individual because in my view it is 
totally irrelevant for the purpose of this application to decide 
the cause of the debtors’ losses. It is sufficient for the purposes 
of this case that there were such losses. It may be that in 
other litigation in other Courts, these matters will be investi- 
gated at the instance of persons interested, and it is indeed 
evident that one civil suit at least has been filed which will 
presumably involve the investigation of all the surrounding 
circumstances, and since the greater part of this judgment was 
written, it seems that an inquiry in a criminal court will follow, 
Suffice it then to say that in May the firm of Huson Tod & Co, 
were unable to pay their debts, and Mr. McIver, as he states in 
his affidavit, cabled to his partner, Mr. Hadow, who very 
shortly before had gone to England on leave. Mr. Hadow 
immediately returned to Madras by aeroplane and he arrived 
on the 20th May. The debtors’ Solicitors were Messrs. King 
and Partridge, and Mr. W.H. Sell of that firm has virtually 
represented, with the occasional assistance of counsel, the 
debtors throughout these proceedings. Mr. Sell summoned .a 
meeting of the creditors on 22nd May, at which Mr. Nugent 
Grant was present. What happened at that time is fortunately, 
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recorded in writing. Mr. K. S. Krishnaswami Aiyangar, who 
is a creditor for a very large sum, made a note which is marked 
Ex. I in this case and which is accepted as substantially 
accurate. At that meeting Mr. Grant stated that the firm was 
unable to pay its debts and that it was open to the creditors to 
have the firm adjudicated, or the firm itself would, if the 
creditors preferred, apply to be adjudicated. The liabilities 
were stated to be seven lakhs of rupees, and the firm’s assets 
were said to be under Rs, 25,000. Mr. Grant 


pointed out that the partners of the firm were anxious to do their 
honest best and that in order to inspire confidence among the creditors, he 
made a suggestion that a small committee of creditors might co-operate with 
Messrs. King and Partridge and himself in seeing that all that could be done 
was being properly done and nothing left undone. 

What were called the ‘difficulties’ in the administration of 
affairs through the Official Assignee were mentioned and the 
advantage of saving the Official Assignee’s commission 
emphasised. A hint of the possibility of suing successfully 
third parties was given and an indication that those suits were 
likely to be successful conveyed. But Mr. Grant 

did not ask the creditors to make up their mind there and then, but 
said that it was for them to consider and take whatever action they thought 
best. 

And so the meeting broke up, and the creditors left to 
reflect on their position. It is clear—and no one suggests other- 
wise—that on May the 22nd the creditors never bound them- 
selves to anything. Nothing further happened until the 29th 
May. On the 29th May a second meeting was held in response 
to a notice sent out by Messrs. King and Partridge on the 28th, 
and it is of the utmost importance to examine with care what 
happened at this meeting. Mr. Sell was able to tell the 
creditors that Mr. Hadow had furnished full details of his 
personal fortune which “on an approximate valuation came to 
Rs. 1,73,000 and odd” (£12,700 or so) in the form of 
securities. These securities, said Mr. Sell, would be converted 
into money as quickly as possible. Mr. MclIver’s personal 
property was stated to consist of two life policies only payable 
after the death of the assured. Taking into account a charge, 
their surrender value might be £1,000. It was proposed to 
pay four annas in the rupee as soon as may be, but Mr. Sell 
stated that it was impossible to do this with prosecutions 
pending or to be instituted against Mr. McIver. Mr, Sell said 
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that if such prosecutions went on he would immediately get 
the firm adjudicated because with prosecutions hanging over 
their heads, the partners could not devote their attention to 
the conversion of the securities or the carrying on of the 
business. I agree that it is dificult for a man to carry on 
business efficiently with a criminal prosecution pending, but I 
do not see why a criminal prosecution should prevent anybody 
selling their shares. It is effected by the simple process of 
instructing a broker to sell them and handing him over the 
relative securities. Mr. Hadow was not being prosecuted. 
This however is not of importance. What is of importance and 
what must be borne in mind is that Mr. Sell’s interest then, as 
stated by Mr. K. S. Krishnaswami Aiyangar and admitted by 
Mr. Sell, was to disperse the cloud of criminal prosecution. 
There was such a cloud on May the 14th. Rao Bahadur 
Soora Lakshmayya Chetti had launched criminal proceedings 
against Mr. McIver and Mr. K. S. Narasimhachari, and 
another creditor, Mr. Balakrishnan was obviously contem- 
plating criminal proceedings. The payment to Mr. Mcfarlane 
and the payment, as I will so describe it, to Mr. Warren 
were discussed and apparently made the subject of unfavour- 
able comment. 


Mr. Balakrishnan asked whether after the payment of the four annas 
the partners could undertake to pay six pies at least per month in order to 
make further payments available to the creditors, 


It was not the intention to accept the four annas in full settlement of 
the entire claim and the rights and remedies in respect of the balance due 
remained open to the creditors. 


That, according to Mr. Krishnaswami Iyengar, is what 
Mr. Sell said. I propose to set out verbatim a part of Mr. K. 
S. Krishnaswami Aiyangar’s statement in Ex. II as it is of 
the greatest importance and it is quite evident that the meeting 
of June the 29th ended on this note. Mr. Krishnaswami 
Aiyangar, 


explained that he was taking the four annas without commitment of any 
kind. If further information or disclosures should happen to be made, he 
was going to keep his powder dry and he was not binding himself not to take 
„such steps as further information might incline him to take. He suggested 
that none of the other creditors need be under the apprehension that by 
taking this four annas,they or any of them were jeopardising their rights and 
remedies in any way against the firm or the individual members thereof, but 
as matters stood, it was not possible to take any definite step and accordingly 
he was agreeable to take the four annas offered. 
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I think it is possible by reading those words to understand 
what was in the mind at least of Mr. Krishnaswami Aiyangar, 
and, I think, also of the other creditors who were, I gather, 
ready to take a lead from him—naturally so. Mr. Krishnaswami 
Aiyangar was anxious that all attempts should be made to 
effect economies in the establishment charges and there should 
be no more preferential payments. There is one further 
matter. It was emphasised that the expenses of running: the 
busiriess should not exceed the income made by the firm and 
the partners should not be permitted to make drawings in their 
old way. Mr. Sell answered that the drawings of course 
would not be on the old scale, but, emphasising that the 
partners could not be penniless, suggested that Rs. 750 for 
each of them might be a fair figure. Mr. Sell said he would 
ask the committee to look into the accounts and be in constant 
touch with the current business of the firm to satisfy them- 
selves that every thing was in order. In Mr. Sell’s own words 
in evidence, they were to be ‘watchdogs’. This of course 
was the committee that had been referred to at the meeting of 
the 22nd May. Finally Mr. Alagappa Chetti, the petitioner in 
this case, Mr. Balakrishnan and Mr. Kissendoss were appointed 
to constitute the committee. Now on the proceedings at that 
meeting is founded a part of the debtors’ case. They allege 
that apart from the legal consequences there was a definite 
agreement on that day which precludes the petitioner from 
bringing in these proceedings. The suggested agreement, as I 
understand it, isas was put by Mr. Grantto Mr. Krishnaswami 
Ajiyangar, namely, that in consideration of the creditors getting 
four annas in the rupee they agreed to allow the business to 
go on, but subject to certain safeguards, which were (1) that 
all attempts should be made to effect economies in the estab- 
lishment charges, and (2) that no further payments of the 
kind made to Mr. Macfarlane or to Mr. Warren or indeed any 
payments to any creditors of the firm should be made. There 
is a further definite allegation, namely, that on June the 15th 
a payment of Rs. 33,338-14-9 representing four annas in the 
rupee was made to the petitioner Mr. Alagappa Chetti on the 
terms that he was not to take any action against the debtors 
for the space of three months. “Out of these contentions 
arise questions both of fact and of law. * 

Three witnesses have given evidence. Mr. Sell on behalf 
of the debtors, the petitioner himself, Mr. Alagappa Chetti, 
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and Mr. K. S. Krishnaswami Aiyangar, the Government 
Pleader and a well known and respected member of the Bar. 
[His Lordship set out the course of events and continued :] 
The first question is, ‘Was there any agreement on the 
29th June, and if so, what were its terms and what is its 
effect’? It must be remembered that at that time the debtors 
owed 7 lakhs of rupees and that Mr. Hadow’s funds were 
clearly available for payment as to part of that indebtedness. 
I asked Mr. Sell whether it was correct that in fact no actual 
agreement was ever come to at any meeting, that the sense of 
the meeting was thought to be so and so, but that there was no 
explicit agreement, and he answered, 
There was no agreement as for instance Arts. 1, 2,3 and 4, but definitely 
an arrangement under which we were to carry on. 
Then I asked him ‘did everybody agree that none of them 
would adjudicate the debtors’? and he replied. | 
No, because it was not putin that form. There was nofdiscussion of 
insolvency then. I think the way it struck me was this. There was defini- 
tely an arrangement by which the firm would carry on under supervision. 
Mr. Sell agreed that no time was fixed as to how long the 
firm should carry on but he thought it was to be for a reason- 
able time. My impression of what happened is as stated by 
Mr. K. S. Krishnaswami Aiyangar in Ex. II, namely, that in 
receiving four annas in the rupee, which was after all their just 
dues, there was no commitment by the creditors to anything at 
all. It is not suggested that when Mr. Krishnaswami Aiyangar 
said that, 
none of the creditors need be under the apprehension that by taking this 
four annas they were jeopardising their rights or remedies in any way 
against the firm or the individual members thereof, 
this was contradicted by any one representing the 
debtors. I find this somewhat surprising because it has been 
strenuously argued before me that, quite apart from any 
agreement not to adjudicate these debtors for a period of 
three months to which I shall refer later, by their actions at 
the meeting of the 29th May, the creditors were by operation 
of law precluded not for three months but for ever from adju- 
dicating the debtors relying on the acts of bankruptcy on or 
before that date. My impression is that none on either side 
had this in their minds. Mr. Krishnaswami Aiyangar would 
not hear of the suggestion that any action taken at the meeting 
was in consideration of the creditors being paid four annas in 
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the rupee. In his evidence this witness makes it quite clear. 
that he felt himself free to go to a civil court, by which he 
means also the insolvency court, but he states he was not 
anxious to do so unless he felt that he was morally justified. 
There is one question that requires examination. He was 
asked whether it was agreed that instead of going into bank- 
ruptcy the creditors should receive whatever there was to be 
got from Mr. Hadow’s estates. His answer was that that was 
certainly his idea. I think that that answer has to be read 
with Mr. Sell’s evidence taken as a whole and Ex. II and Mr. 
Krishnaswami Aiyangar’s evidence taken as a whole. ‘My final 
conclusion on this matter is this, that there was never any 
agreement in the sense of a contract. Mr. Hadow had brought 
his assets to India for the express purpose. of making them 
available to his creditors. I find it difficult to believe that it 
was ever in his mind that he was going to make terms or that 
terms should be made on his behalf. - Anybody in his position 
with their assets beyond the jurisdiction who wished to make 
terms would: have been in a very strong position, especially as 
he himself at the critical time was beyond the jurisdiction. It 
is at any rate clear that Mr. Hadow, at once realised all he had. 
in the world and handed it over for distribution. I think that 
the creditors thought that as this money was being paid, no 
immediate action was required and that Mr. Krishnaswami 
Aiyangar meant to say that instead of going in to immediate 
bankruptcy this part payment weighed with the creditors and 
caused them to hold their hands. Ido not find anywhere in 
the evidence of Mr. Sell that there was any express agreement 
not to take proceedings in insolvency. He relies more on what 
he thought was the sense of the meeting. As I have said, I 
consider that the sense of the meeting was that no action 
should be taken immediately in view of the fact that a four 
annas in the rupee payment was to be made and that the cre- 
ditors committed themselves to no course of conduct, either 
positive or negative, by accepting that payment. Ido not see 
what consideration there could possibly be for such an agree- 
ment as the debtors were doing nothing more than what.they 
were legally compellable to do, namely, to pay their’ debts. ; 


YANA 


There is, however, another incident on the grounds ‘ot 
contract on which the debtors rely. On the 15th Jtine, the’ 
above mentioned cheque was paid to Mr. Alagappa Chetti and 


LAK) THE MADRAS LAW JOURNAL REPORTS. 553 


it must be remembered that that still left Mr. Alagappa’ Chetti 
with nearly a lakh of rupees unpaid. But it is suggested, and 
it was so put to him in cross-examination, that he obtained it 
by means of a plot by which he schemed to get the money from 
Mr, Sell and to repudiate the circumstances afterwards; that is 
to say, that he was plotting to get 25 per cent of his psr dues, 
a somewhat ironical position. : 
[His Lordship discussed the evidence and odai ] 


My view of this is-that the minds of Mr. Sell ‘and 
Mr. Alagappa Chetti were never at one in this matter. 


[His Lordship again déalt with the evidence’ atid pro- 
ceeded]. Loe 


To continue this story, there was a mieeling on ni Jadi the 
6th, the main object of which was, according to. Mr. Sell; to 
„obtain definite instructions as to the wishes of the creditors 
about, filing suits against the two Banks. Mr. Sell obvi.usly 
did not trust Mr. Alagappa Chetti because of. his -initmate 
relations with the Chartered Bank and when Mr, Alagappa 
Chetti asked questions about the suits, in the words of Mr. 
Sell ‘I refused to give the information’. It was decided to 
get counsel’s opinion and it is stated in this case—and I of 
course accept it—that counsel’s opinion Was taken signed by 
Mr. S. Doraiswami Aiyar and Mr. Nugent Grant who advised 
that there was a good cause of action against the two Banks. 
The plaint was not then actually filed. But it should have 
‘been filed on the 16th July when this petition was launched. 
‘The suit against the Chartered Bank would have been time 
barred a few days after that. I therefore thought it proper, as 
will be seen from the record in this case, to authorise the 
solicitors to expend the necessary stamp fee and file the suit. 
I desire to make clear that I did this because it is eminently 
desirable and perhaps one may say especially in this case, that 
if a firm in financial difficulties has alleged rights against third 
‘parties then those rights should be ventilated by an action at 
law, at least in their creditors’ interests. It is perhaps 
unnecessary for me to say that by. doing so 1 express no 
opinion whatever about the merits of that case, for the all 
sufficient reason that I know nothing whatever about the facts 
and the case is not before me. I think that Mr. Alagappa 
Chetti attended that meeting in a suspicious frame of mind. 
The mention in June of the period of three months had possibly 
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caused him, and certainly his legal advisers, ‘furiously to 


think’. It must be recalled that even Mr. Krishnaswami 


Aiyangar had stated that attaching conditions was certain to 
excite suspicion and here was the significant period of three 
months with all its legal consequences obtruding itself into a 
position which had previously been free from difficulty. At 
that meeting it appeared that there was a fund of Rs. 10,000 
which had been set aside for the criminal case and it was 
stated by Mr. Sell that that money was available for the civil 
suits. Mr. Alagappa Chetti, says Mr. Sell, was going to make 
some sort of complaint about it—that he had not been told 
‘about it. Mr. Sell said he would take all responsibility. I 
asked Mr. Sell why the creditors had not been told there was 
the Rs. 10,000 and the answer was that they were not parti- 
‘cularly anxious to know about it and Mr. Sell quite fairly says 
that this committee had access to all the books and could easily, 
if they had been interested, find that out for themselves. I am 
perfectly satisfied that there was no intentional concealment of 
this fund, but Mr. Alagappa Chetti was apparently, indeed 
‘admittedly, complaining that he had not been told. Rs. 10,000 
‘is after all a large sum. 


Two other facts appeared, that the partners were receiving 


ack Rs. 1,000 a month when the original suggestion was that 


Rs. 750 was sufficient. That increase is explained by the fact 
‘that account had not been taken of the fact that the April bills 
of these two gentlemen had not been paid. However Mr. 
‘Alagappa Chetti apparently says he was displeased about that. 
Something else appeared namely, that the firm had made a loss 
in May and June and that as there was no profit that loss had 
naturally to be met out of the capital. The general impression 
that I have got in this case is that the capital was to be kept 
intact. Then on the 13th July Mr. Alagappa Chetti read in 
-the papers that the Government had filed an appeal against the 
acquittal of Mr. McIver and Mr. K. S. Narasimhachari. 
Since I reserved judgment in this case that appeal has been 


heard and the result is that the acquittal by the Magistrate of 


Mr. McIver for criminal breach of trust has been set aside.* 
‘The petitioner seems to have taken the view that with this 
accumulation of circumstances culminating in the worst 
disaster of all, the Government’s appeal, the whole idea 





~ * See The Crown Prosecutor v. McIver and another, (1935) 69 M.L.J. 681. 
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underlying abstention from action had gone and he filed this 
petition on the 16th July. Now it is alleged, that his conduct 
throughout has been mala fide and an abuse of the process of 
this Court and that I should exercise the undoubted discretion 
vested in a Judge sitting in Insolvency and dismiss this 
petition. 

I had endeavoured to summarise the salient facts and to 
record some of my findings thereon, but it will be convenient 
to conclude the findings of fact—and I refer to such of them as 
relate especially to the conduct of Mr. Alagappa Chetti—when 
I have considered the law relating to these matters which has 
been so ably argued fromthe bar. A great deal of evidence 
has crept into this record which in my opinion is neither 
relevant nor admissible. I refer particularly to what other 
creditors said or what has been said to other creditors who are 
not before me. I was under the impression that many of these 
gentlemen would appear, but as they have not I am proposing 
to disregard entirely this part of the evidence. As an example 
I disregard whether Mr. Balakrishnan retailed to Mr. Sell 
passages from Macaulay said to have been quoted by Mr. 
Alagappa Chetti. , l 

When the arguments are analysed there are really two 
legal positions taken up by the debtors in this case although in 
the course of argument they have become intermingled. The 
first is that the creditors are estopped from rélyirig on the acts 
of insolvency pleaded; secondly that by reason of the conduct 
of the petitioner I should under S. 13 (4) (5) of the Presi- 
dency Towns Insolvency Act dismiss this petition. That section 
reads as follows: r i 

“ The Court shall dismiss the petition if the debtor appears and satisfies 
“the Court that he is able to pay his debts, or that he has not committed an act 
of Insolvency or that for other sufficient cause no order ought to be made”. 

Mr. Srinivasa Aiyangar has argued that ‘other sufficient 
cause’ should be construed ejusdem generis in relation to the 
earlier part of the section. I am unable to take that view. The 
Presidency Towns Insolvency Act is based on the English 
Bankruptcy Acts and Iam inclined to follow the construction 
put upon those words by English Courts. It will be seen frorn 
Ex parte Dixon,! that Baggallay, L.J., puts the widest possible 
interpretation on the words ‘sufficient cause’. I am asked to 
make a distinction here because the words are ‘ other sufficient 
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cause’ but I think the English and the Indian statutes have 
the same meaning and intention. 

Now on what .facts is this plea of estoppel based ? It is 
:based on this, that the petitioner with full knowledge of an act 
of insolvency received a part payment and allowed the debtors 
“to carry on business, even becoming a member of a committee 
‘of inspection. There is no decision on facts similar to these, 
-but Mr. Grant argues that on the analogy of the English deci- 
sions, which are unquestionably accepted in India (See Ruk- 
‘mani Ammal v. Rajagopala Iyer),1 his plea of estoppel is good. 
I will shortly summarise those cases. It is settled law that a 
creditor who is a party to, or privy to, a deed of assignment to 
creditors cannot rely upon the execution of that déed as an act 
of bankruptcy although he may rely on an independent act of 
bankruptcy. That position was accepted in In re Mills,2 In re 
-Sunderland3 and In re a Debtor.4 The latter case holds that 
the recognition of the deed would preclude a petitioning 
creditor from relying on it as an act of bankruptcy. In order 
to appreciate what underlies the decisions it is necessary to 
examine the old case-law. The position is summarised in the 
case of In re Stray.6 There Lord Cairns explained it as 
«follows: : é 

“Tt is well settled by a series of authorities, of which the case of Ex 
parte Alsop® may be mentioned as the last, that a creditor, who is a party or 
privy to a deed of the description. mentioned in the statute, or who has acted 


in any way which would be equivalent to an assent, recognition, or approval 
‘of the deed, cannot allege that the execution of the deed is an act of 


-bankruptcy.” 

I apprehend that the principle upon which those cases (the 
authority of which cannot now be questioned) have gone is 
this, that inasmuch as, under the statute, the petitioning 
creditor is obliged to allege that the act in question is a fraudu- 
lént act, any person who has been a participator or sharer in 
the fraud ‘cannot be heard to claim any benefit or advantage 
“from the act. This is what a distinguished Bankruptcy 
practitioner Mr. Muir Mackenzie describes in his argument in 
In re Hawley," as. ‘the peculiar doctrine’ of estoppel by 
‘recognition, and in that case Vaughan Williams, J., points out 
that there need not be fraud in fact proved but merely fraud 





1. (4924) 47 M. L. J. 495: LL.R. 48 Mad. 294, 
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in law. I am unable to see how those cases assist the debtors. 
They all rest on the fact that the debtors executed a deed of 
assignment, a document void against creditors, to which the 
petitioning creditors were parties or privies and that such 
creditors were estopped from going behind their express or 
implied assent. There is of course no estoppel against non- 
assenting creditors, the theory being that it is in fraud of them 
that the assignment has been made. In the case of the partners 
in Messrs. Huson Tod no deed of assignment has been 
executed; indeed a very large sum remained in the firm as 
capital. The act of insolvency on which this petition mainly 
rests is a statement that the debtors were unable to pay their 
debts. I am unable to follow howa creditor can be privy to a 
voluntary statement of that sort except under very special 
circumstances, none of which are present here. A deed of 
assignment is a legal fraud as pointed out in the authorities. A 
statement of inability to pay debts is nothing of the sort. It 
must follow therefore that this curious form of estoppel has 
application only to a deed of assignment and cannot afford any 
protection to the debtors in this case.. It would indeed be a 
strange thing that creditors, who after hearing a statement of 
inability to pay debts do not press their bankruptcy rights but 
accept a portion of their just dues and do not interfere with 
the carrying on of the debtor’s business, should’ be in the same 
position as creditors who by a written document which is at 
best a technical fraud, deliberately plan to administer the 
debtor’s estate not in bankruptcy but by a special private 
arrangement, all the assets being put into a pool. No case has 
been quoted to me which takes this doctrine to any. length 
approaching this. Mr. Grant relied on two cases, or rather 
observations in two cases; Re Sunderland,! to which I have 
already referred, and Re Newbury.2 - Both these cases proceed 
on .the legal position as enunciated in Re Stray;3 bit in 
Sunderland’s case it is argued from certain remarks of Ken- 
_nedy, L. J., that there is authority for the proposition that a 
creditor can be estopped by being’ privy to a declaration under 
sub-section (g) to S. 9 of the Presidency Towns Insolvency 
Act. An examination of: that case. shows that the learned 
Judge took a different view of the facts to that taken by the 
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Mclver other Lord Justices and was prepared to hold that the 

Alagap ja creditors’ conduct was improper, that is that there was sufficient 

Chettiar. cause under S. 7 of the Bankruptcy Act of 1883. In In re 
Newbury, ‘the acknowledgment of an act of bankruptcy’ 
referred to by Astbury, J., at p. 200 was in fact a deed of 
assignment which takes the debtors’ argument no further. ‘In 
In re Carr,2 it is clearly indicated by Wright and Phillimore, 
JJ., that attendance at a meeting and not expressing dissent 
does not estop the creditor. And the same learned Judges in 
re Day,3 point out that whereas in Carr’s case? the delay in 
filing the petition was unexplained, in the case before them the 
agent expressly stated that he reserved all his rights including 
the right to take bankruptcy proceedings and there was no 
acquiescence in any deed of assignment. That is very much 
the position here if one believes, as I do, the evidence of 
Mr. K. S. Krishnaswami Aiyangar. Mr. Srinivasa Aiyangar 
relied on the interesting decision of Ex parte Mendelssohn,4 
affirmed by the House of Lords in Mendelssohn v. 
Ratcliff5. It appears that under the London Stock Ex- 
change rules, the assets of defaulters vest in an Official 
Assignee of the Stock Exchange and the creditors appear to 
have accepted their share under the distribution by the Official 
Assignee. It was held that such a state of affairs does not 
place the stock exchange creditors in the same position as 
creditors who have assented to a deed of composition or to dis- 
tribution of the debtors’ assets under a deed. That being so, 
still less does it seem to me cana part payment affect the 
creditors’ rights. I am unhesitatingly against Mr. Grant’s 
argument with regard to estoppel. It is argued that according 
to Wharton, ‘privy’ means having a participation or interest or 
‘knowledge’ and the creditors were told of the suits against 
the Bank. I do not see how the debtors were prejudiced by this 
and I only mention this point because it was argued. One 
other point must be noticed. Under S. 51 of the Act a period 
of three months is given within which a petition may be filed. 
The creditor is not bound immediately an act of insolvency 
comes to his knowledge to take action. This is clearly a bene- 
ficient provision as it gives time for reflection and possibly. for 
the debtor to restore his position qua the creditors. 





1. (1924) 95 L. J. Ch. 199, ; 
2. (1902) 85 L.T. 553. a _ 3. (1903). 86 L.T. 238. 
4, (1903) 1 K.B. 216. ° 5. (1904) A.C. 456. 
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It remains to consider whether in this case ‘other sufficient 
cause’ has been shown why no order should be made. I think 
the position is that, when the necessary facts under S. 13 (2) 
have been made out, the petitioning creditor is entitled to an 
order and that it is for the debtor to satify the Court that that 
tight should be taken away under S. 13 (4) (b). Mr. Grant 
has rested this part of his case largely on the ground that the 
petitioner’s conduct was such that I ought to dismiss this 
petition. He did not argue that it is fraudulent within the 
meaning of Re Shaw! but he did argue that it was morally 
dishonest and an abuse of the process of the Court and that 
the payment from Mr. Sell was obtained by a plot. I already 
found that there is no basis for the last suggestion and I will 
-repeat that it is beyond my comprehension why a man who had 
been promised an unconditional. payment and went in that 
frame of mind to receive it should have to plot to get it. 


_ Now to consider his general conduct, I do not understand 
that anybody suggests that he did anything improper before 
June the 15th. It would have been better if he had: taken a 
more active part in the committee, but there is nothing impro- 
per in not doing so. I do not suppose that his absence was the 
cause of much regret fo any one on the debtors’ side. With 
regard to the incident of the 15th I have already dealt with it, 
and I leave it ‘with this comment that, taking the debtors’ case, 
‘it is clear to me that no condition was attached to this payment 
until the 15th'and I am not satisfied that Mr. Sell had 
authority to attach such a condition if the previous promise 
had been unconditional. I do not think there was any sort of 
agreement. The debtors had arranged to pay a quarter of 
their indebtedness and the creditors stood on their legal rights. 
Then itis said that Mr. Alagappa Chetti behaved improperly 
over the Chartered Bank suit. He is, of course, entitled to 
hold any view he thinks fit with respect to any legal position, 
‘and that cannot be improper conduct. However, it is insinuat- 
ed that he is in some way conspiring with the Chartered Bank 
to frustrate this suit. It must be remembered that he has been 
associated for years with the Chartered Bank and, as he says, 
saw Mr. Clarke daily.’ I think he talked far too much with 
“Mr. Clarke who must have been much interested, but I do not 
think he gave anything away because I do not think he knew 








1, (1901) 83 L.T. 754, 


Mclver 
v 


Alagappa 
Chettiar. 


‘Melver 


- Alagappa 
Chettiar. 


560 THE MADRAS LAW JOURNAL REPORTS. [voL. 


anything. It was known to Mr. Sell that he was constantly at 
the Chartered Bank because Mr. Sell described him as ‘the 
Bank’s ambassador’. Mr. Alagappa Chetti may be wrong- 
headed about this suit. I do not say he is, but I should require 
a great deal of proof that he deliberately and necessarily for a 
consideration was endeavouring to obstruct it. If this suit 
succeeds, he is liable to get avery large sum of money. As to 
the abuse of the process of the Court I made a special note of 
Mr. Grant’s argument as to that. He said that it was ‘that 
the agreement had been broken.’ That agréement was the 
agreement of the 29th May, or alternatively the 15th June. 


But I have already indicated my views about this agreement. 


Then it is said on the lines of certain remarks of Baggalay L. 
J., in Ex parte Dixon! that there were. proceedings pend- 
ing by means of which, if the debtor should be successful, he 
would obtain ample funds that would enable him to pay his 
debts. If satisfactory material had been put before me to 
show that as far as was possible to see there was an unanswer- 
able suit against the Bank or any one else which would reim- 


-burse the estate, I might have thought that was ‘sufficient 


cause’, but I have no material before me. It is ‘true that there 
is the opinion of counsel, but I should be very reluctant to lay 


down that it was sufficient cause for dismissing a petition 


merely because the petitioner had been advised that they had a 
good cause of action. On the other hand if it was a suit on a 
promissory note or even a suit for personal injuries in a motor 
accident, it might be very easy to satisfy the court that prima 
facie the suit was bound to succeed. I can easily picture a set 
of facts appropriate to this view. There is another feature of 
this “case which I cannot omit to note and that is that as 
between Mr. Balakrishnan who is owed Rs. 1,50,000 and . 
Mr. Alagappa Chetti who is owed Rs. 1,35,000—I disregard 
for the moment the four anna payment—these two gentlemen 
have a very large claim and are entitled to have a considera- 
ble say. Then it is said that Mr. Alagappa Chetti’s conduct in 
the manner that he filed this petition is improper and mala 


fide. If he is entitled to filea bankruptcy petition, his motive 


in doing so is immaterial; See ‘King v. Henderson? a striking 


case. The petitioner has been criticised because he did not 
‘inform Mr. Sell that he was filing this petition. I think that ` 
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under the circumstances he should have done so; but there was 
no obligation on him to do so in law. The explanation of 
course is that the petitioner was frightened of Mr. Sell and 
preferred ‘fait accompli’ to a preliminary discussion which in 
his own words, might have been ‘fatal’. Ido not sit here as an 
arbiter of good taste. 

Another reason was urged why I should use my discretion 
in this case. It was said that insolvency would be most detri- 
mental to the suits against the Banks; and in this connection it 
must be recalled that Mr. Sell was very anxious that the evid- 
ence should come out for the first time in these suits and for 
this reason was insistent that the criminal proceedings should 
be discontinued. I infer from this that the evidence in the 
criminal proceedings is likely to be, in parts at least, the same 
as in the civil suit. Without expressing an opinion whether 
that reason is good or bad it can only now be said that criminal 
proceedings are in fact to go on. Then it is said that if the 
firm is dissolved the clerks—the important witnesses—may not 
be available. I do not think that it is necessarily so. The fact is 
that if the creditors want this suit to go on it will go on whether 
this firm is adjudicated or not. If on the grounds of the suit I 
use my discretion in favour of the debtors it will mean that not 
for a very long time will the matter be finally concluded. A 
very large sum of money is involved. It is impossible to shut 
one’s eyes to the fact that the probability of the matter being 
concluded by an Original Side trial is very remote. In such 
matters an appeal is usual and a further appeal to the Judicial 
Committee not unusual. The idea that three months would see 
this matter settled one way or the other is in my opinion opti- 
mistic beyond words. The authorities on what is ‘sufficient cause’ 
are not very helpful, as naturally each case must be decided on 
its special facts, but an examination of this shows that under 
two heads only does the judicial discretion seem to have been 
actually used in favour of debtors: (1) on the principle of 
estoppel which in several ‘cases has been treated as being 
‘sufficient or good cause’ a blend of two different ideas. I 
have referred to many of them which deal with the estoppel 
point. (2) Fraudulent of improper conduct on the part of the 
petitioning creditor. Mr. Grant relied strongly on a decision 
of Ghose, J., in Ex parte Harsukdas! and emphasised that 
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McIver jurisdiction in Bankruptcy is entirely discretionary: My only 
Mec comment is that on the facts in that ‘case which revealed 
Chettiar, spiteful and indeed morally dishonest conduct on the part of 
the creditor, I should, had it come before me, have used my 
discretion in exactly the same way as did Ghose, J., who 
described the petitioner’s conduct as vexatious and oppressive 
and an abuse of the process of the Court. But that case is not 

this case. i 

There remains the question of the preferential payments, 
with which I can deal very shortly. Ido not think, that these . 
were preferential payments has been proved before me. 

[His Lordship dealt with the conduct of parties and 
concluded :] 

It is open to the Official Assignee to have that matter 
investigated in the insolvency proceedings. 

I will conclude by referring to two matters. It was stated 
in the clearest possible terms by Mr. Grant that the debtors’ 
case was that these proceedings were instigated by the Chartered 
Bank. That charge, though not pressed, has not been withdrawn 
and it is of course a very grave charge. I, therefore, think it 
right to state also in the clearest possible terms that there has 
not been any evidence before me suggesting that the Chartered 
Bank in any way inspired this petition. I have already 
sufficiently indicated that I do not consider Mr. Alagappa 
Chetti’s conduct has been improper. There is one other matter, 
this time an allegation by the petitioner. In his affidavit he 
charges the debtors with concealing assets. In his evidence, he 
quite fairly stated that he did not refer to personal assets but 
that assests of the firm, for example, Rs. 10,000 has not been at 
once brought to the creditors’ knowledge. With regard to this 
charge, I also think it right to say that there-is no evidence 
before me of any concealment of assets by the debtors. On the 
other hand, as Mr. Krishnaswami Aiyangar has pointed out, 
the conduct of Mr. Hadow made a most favourable impression 
on the creditors—as it did on me. His conduct seems to have 
been a model of correctness since his firm got into difficulties, 
and although as a result of the order I am about to make, he 
must fall with the firm, losing apparently everything he has: 
in the world, I do not think on the facts as revealed before 
me. in this inquiry that he should be ashamed to look any man 
inthe face. 
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As a result of the conclusions at which I have arrived 
there was in my opinion an act of bankruptcy available to the 
petitioning creditor on the 22nd of May, and in spite of the 
‘arguments addressed to me I do not find after considering the 
facts most anxiously that there is any sufficient cause why 
I should dismiss this petition. As it has been adumbrated in this 
case ever since May, that this firm cannot carry on business 
with a criminal prosecution pending against Mr. McIver, 
I imagine that the following order merely anticipates events. 
The elimination of criminal proceedings was the primary basis 
of any alleged arrangement or course of conduct adopted by 
any one concerned,—a basis which has now disappeared. The 
necessary result of my findings is that there will be an order of 
adjudication. The petitioner will have his taxed costs out of 
the estate. As I have already said that the petitioner is entitled 
to his taxed costs out, of the estate, having regard to the 
dimensions of the case, those costs will be on the Original 
Side scale and I certify for two counsel. Also having regard 
to the circumstances of the case, I direct that the debtors’ 
taxed costs will be payable out of the estate on the Original 
Side scale and in both cases the parties may add to it the 
costs of the shorthand note. 

In order that the creditors may make up their minds as to 
the future of this firm, it is important that the business should 
not be instantly stopped. I therefore permit Mr. Wilson to 
continue this business until the 26th of this month on which 
day all concerned should appear before me and let me have 
their views as it is primarily the concern of the creditors. 


B. V. V. Order of adjudication made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice MapHavan Narr AND MR. 
JUSTICE STONE. 
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An Insolvent took out an application asking the Court that directions 
might be given to the Official Assignee to pay to the Insolvent’s Solicitor 
sufficient funds to defend certain criminal charges pending against the insol- 
vent. In support of the application the Insolvent filed an affidavit, and also a 
report of the Official Assignee to the effect that it was necessary, in view of 
certain litigations pending, that the Insolvent should be properly defended. 
The application was opposed by the petitioning creditor in insolvency but 
there was nothing to show that he was acting on behalf of the general body of 
creditors. The application by the Insolvent was subsequently converted into 
an application by the Official Assignee acting under O; 14, r. 3 of the 
Insolvency Rules and the Insolvency Judge ordered payment of ccrtain sums 
of money out of the estate of the Insolvent for the purpose of his defence 
against the criminal charges. The petitioning creditor appealed. 


Held, that the order for payment of monies to the Insolvent in order to 
enable him to defend the criminal cases pending against him was competent 
both under S. 85 and under S. 75 of the Presidency Towns Insolvency Act. 


Meaning of the word “ support” in S. 75, discussed. 


Observations of Wright, J, in In re Charlwood. (1894) 1 Manson 42 
at 44, relied on. 


In re Sinclair, (1885) 15 Q. B. D. 616 and In re Beyts & Craig, (1894) 
1 Manson 56: 70 L.T. 561, considered. 


Held further, that the order for payment passed by the Insolvency Judge 
was under the circumstances properly made. 


Decision of Mockett, J., affirmed. 

Appeal against the judgment of the Hon’ble Mr. Justice 
Mockett dated the 30th September, 1935 and passed in the 
exercise of the Insolvency Jurisdiction of the Original Side of 
the High Court in Application No. 355 of 1935 in I. P. No. 331 
of 1935 in the matter of (1) McIver and (2) H. Hadow, 
partners carrying on business under the name and style of 
Huson Tod & Co.—Insolvents. 

C. S. Venkatachari for appellant. 


Nugent Grant instructed by Messrs. King and Partridge 
for insolvent. 


The judgment of the Court was delivered by 


Madhavan Nair, J.—This appeal is from an order of the 
learned Judge sitting in Insolvency. It raises a short point 
which does not appear to have been the subject of any reported 
decision, although there is an obiter dictum by Wright, Jo 
reported in In re Charlwood!. The point at the time it is 
taken before us is one that is to a large extent academic, for 
it concerns the power of the Court to order the payment of 
sums out of the estate of the insolvent in the hands of the 
Official Assignee for the: defence of the insolvent against a 


Smet 


1. (1894) 1 Manson 42 at 44. ` 
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criminal charge. The reason why at the time the point is 
urged before us it is academic is that in fact the payments have 
been made, the inquiry in respect of which the legal expenses 
were incurred is over and it is not suggested that there is any 
possible means of recovering the sums spent away should we 
come to the conclusion that the learned Judge was wrong in 
. passing the order that he did. This position could easily have 
been avoided by the creditor, who is the only creditor or person 


opposing either the making of the order or the order when | 


made, applying that the matter should be expedited. The 
question at issue is a very short one and there was no need 
whatever to have the proceedings printed and the appeal could 
have been heard within a short time of the passing of the 
order. However, now that the matter has come up before us, 
we shall dispose of it. 


The appellant asked us to treat the point in issue as a pure 
point of law restricted to a discussion of Ss. 85 and 75 of the 
Presidency Towns Insolvency Act and in support of his argu- 
ment that there was no power in the Court to make such a 
provision as this, he cited a number of English cases—In re 
Sinclairl, In re Beyts & Craig? and In re Charlwood3. In our 
opinion, save for the obiter dictum of Wright, J,, contained in 
the last mentioned case none of the cases are in point. I shall 
deal with them before passing on to consider the point that is 
at issue. In re Sinclairi, decided that where a debtor pays 
monies to his solicitor for the purpose of enabling his solicitor 
to pay those monies out on account of out of pocket expenses 
including Counsel’s fees in opposing the proceedings in 
bankruptcy that have been commenced, suci monies cannot, 
should the debtor be adjudicated, be recovered by the trustee 
in bankruptcy, even though the solicitor knew of the acts of 
bankruptcy on which the proceedings were based. It should be 
observed that the motion was made by the trustee in bankruptcy 
and the ground for it was that the money in question was part 
of the estate of the bankrupt. It was held that on the facts 
the money in question when,paid away by the debtor to his 
solicitor ceased to be part of the estate of the bankrupt. As 
Cave, J., observed at page 618: 

“It might just as well be said that if a bankrupt goes into a baker’s shop, 
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who knows that he has committed an act of bankruptcy, and pays for a loaf 
of bread, the trustee can recover the money from the baker”. 


He also observed: 


“Ttis right thata man should have legal advice and assistance against a 
bankruptcy petition, but if a solicitor has to refund money paid to him for 
such a purpose a man would be left defenceless because nobody would act 


for him”. 5 
In Beyts & Craig In rel, the facts were: Two partners 

were arrested on a charge of forgery. They paid over a sum 
of money to their solicitors who at the same time verbally 
undertook to provide for their defence. Four days later they 
became bankrupt. The solicitors were ordered to repay the 
money which in fact had been applied by them in the bankrupt’s 
defence. There again, the motion was filed by the trustee in 
bankruptcy. The question was, was the money part of the 
estate of the bankrupts or had it passed away from the 
bankrupts? If it had ceased to be part of the bankrupts’ 
estate, it could not be recovered; if it remained part of the 
bankrupts’ estate, it could be recovered. It was held that the 
solicitors’ authority to expend the money was determined the 
moment the bankruptcy petition was filed, subject to payment 
of costs up to that date. It followed that thereafter the solicitors 
had no authority to expend the money. It followed from that 
that the money was in the hands of the solicitors unexpended in 
the eye of the law; it was money thus in the hands of the 
solicitors as part of the estate of the bankrupts. The con¢lusion 
immediately followed that the trustee in bankruptcy could 
recover it back. The learned Judge, one of the most experienced 
of the Insolvency Judges, Vaughan Williams, J., as he then 
was, observed at page 59: 

“I should have been glad to find in favour of the solicitors here if 
I could, and for this reason I allowed evidence to be given to see if there had 
been acquiescence on the part of the trustee. If I could have found that the 
trustee had taken subject to this agreement, I should have allowed the 
solicitors to retain the money”. 


In In re Charlwood2, reported in the same Volume I* the 
person who subsequently became bankrupt paid over a lump sum 
of money to the solicitor undera binding contract that the solici- 
tor shoud provide for his defenee on a chargeof murder. Later 
but before his trial, he became bankrupt. The trustee in 
bankruptcy applied in the appropriate County Court for the 


1. (1894) 1 Manson. 56: 70 L.T. 561, 2, (1894) 1 Manson. 42. 
* The reference is to Manson’s Bankruptcy and winding-up cases. 
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repayment of the sum so paid to the solicitor. The County alenon 
Court refused the application. An appeal was taken to a v. 
Divisional Court sitting in Bankruptcy and the members of the Mclver. 
Court were Vaughan Williams and Wright, JJ. They dismissed Madhavan 
the apeal. It was held that the agreement which was entered Nair J: 
into before any act of bankruptcy was binding, that the agree- 

ment was to the effect that the sum paid was to be the whole 

amount to be charged by the solicitor, that is, it was a lump 

sum paid for definite services, that it was thus no longer a 

sum belonging to the estate of the bankrupt and that the only 

question that remained was whether it was a transaction which 

gave to the solicitor an undue preference. The Court came to 

the conclusion that there was nothing to show that the agree- 

ment was a device to defeat the bankruptcy law and it followed 

that the trustee was not entitled to it, not entitled to it 

because it had ceased to be part of the bankrupt’s estate, 

not entitled to it as being paid by way of undue preference, 

because it was not shown to have been paid as an undue 
preference. Wright, J., puts the matter almost in a sentence: 


“Here is a bona fide business agreement, and the money was no longer 
the property of the debtor.” 


He adds, 

“T desire only to add that if the law is so unhuman a not to allow for a 
bankrupt’s defence, I think the Official Receiver would be justified in making 
an allowance for that purpose under R. 325.” 

Rule 325 as it stood at that date is the same as R. 312 
under the present Bankruptcy rules and both are very similar 
to S. 75 of the Presidency Towns Insolvency Act. There is, 
however, this difference, that under our Act power is conferred 
upon the Court, whereas under the English rules it is a power 
conferred upon the Official Trustee. 

The power in question which we have to consider is that 
contained in S. 75 (2) of the Act. It is as follows: 


“Subject as aforesaid, the Court may, from time to time, make such 
‘allowance as it thinks just to the insolvent out of his property, for the 
support of the insolvent and his family.” 


. The power conjoined with S. 85 which gives discretionary 
powers to the Official Assignee and, in particular, enables him to 
apply to the Court for directions in relation to any particular 
matter arising in the insolvency and gives him a discretion in 
the management of the estate, is relied upon as justifying the 
making of the allowance which the learned Judge made in this 
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case. Before we examine it, it is necessary to make some preli- 
minary remarks with regard to the nature and form of the 
application and the opposition to it. The application which is 
No. 331 of 1935 was taken out by Mr. McIver, one of the 
insolvents and it asked that directions be given to the Official 
Assignee to pay to the insolvent’s solicitor funds sufficient to 
defend three criminal cases pending in the Chief Presidency 
Magistrate’s Court. It was supported by an affidavit by Mr. 
McIver and also by the report of the Official Assignee. The 
only counter-affidavit that was filed was filed not on behalf of 
the creditors generally but on behalf of the petitioning creditor. 
There is nothing before us, for in this respect paragraph 8 
cannot be relied upon as proving that the other creditors were 
supporting the opposition, to show that the petitioning creditor 
in any way represented the general body of creditors. The 
report of the Official Assignee contains inter alia the statement, 

“Tt is certainly necessary from the point of the case against the Chartered 
Bank that the criminal proceedings should be properly defended.” 

The case against the Chartered Bank comes into the story 
in the following way: The insolvents, who, (as stated, without 
contradiction,) have become indebted in a large sum of money 
have pending a case against the Chartered Bank in which a 
large sum of money is claimed. We are not of course in the 
least concerned with the probable result of that case, but it is 
said, also without contradiction, that if that case should end in 
favour of the insolvents, the creditors of the insolvents, if not 
paid in full, will be paid nearly in full. On the contrary, if 
that case and the other case should fail, then it is said, again 
without contradiction, that the estate will be very little larger 
than it is at present and the probable dividend will be in the 
neighbourhood of four annas in the rupee. It is thus clearly 
very desirable from the point of view of the creditors generally 
that the case against the Chartered Bank should be won and: 
that nothing that should imperil that case should be suffered. 
The Official Assignee, who is a very experienced officer, has 
committed himself to the opinion that it is “certainly necessary” 
for that point of view that the criminal proceedings should be 
adequately defended. This would in our opinion, probably 
without more, justify the finding of reasonable sums for the 
purpose in hand. But the learned Judge has not based himself 
on that at all but upon S. 75. Before us his conclusion is, 
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however, also sought to be supported on that ground and we 
think that on that ground it can be supported. We also think 
that it can be supported on the ground that the learned Judge 
founded himself upon. The critical word in S. 75.is the word 
‘support’ and it will be noted that the persons that are to be 
supported are not only the insolvent but also his family. It had 
been suggested that the support must be restricted to such 
support as is immediately necessary to maintain life. This, 
however, is not the primary meaning of the word. According 
to the Oxford Dictionary the primary meaning is, 

“The action or an act of preventing a person from giving way, backing 
him up or taking his part, assistance, countenance, backing.” 


The second meaning is, 
“ Bearing or defraying of charge or expense.” 
The third meaning is, 


“ The action of keeping from failing, exhaustion or perishing, especially 
the supplying ofa living thing with what is necessary for subsistence, the 
maintenance of life.” 

The counsel opposing observed in this case that it might 
well be exceedingly hard that the law, having by an act of law 
taken away from a debtor adjudicated bankrupt all the money 
that he had, should leave him defenceless ina criminal case 
pending against him, but hard though it was, the law was con- 
tained in S. 75 and had made no provision for such a case. But 
that argument depends upon giving to the word ‘support’ a 
restricted and special meaning, and a meaning which is not its 
primary meaning. If either the primary or the secondary 
meaning is given, the word will justify the making of the 
allowance as was the opinion of Wright, J. Further, even 
taking the third meaning, the Court is not restricted to making 
an allowance which is immediately necessary for the support 
of life. It can make a provision that will enable the insolvent 
hereafter to support himself and his family rather than be a 
constant drain upon the estate throughout the whole period of 
the insolvency. In all these matters the Court, of course, has 
to exercise a discretion and it might well be that it should not 
permit the use of the funds lying in the estate for the defence 
of criminal charges utterly disconnected from the transactions 
‘which had led up to the insolvency utterly disconnected from 
the litigation in which the insolvent is involved and suc- 


cess in which would not in any way affect the future of the 
72 
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insolvent’s estate. They are all matters that must be consi- 
dered. 

Further, a very different state of affairs would arise if 
the application was made, as this application was at first made, 
by the insolvent and not by the Official Assignee. . Here, 
however, in addition to putting in a report supporting the 
application, the Official Assignee did, as the learned Judge 
observes, apply under O. 14, r. 3 of the Insolvency Rules, the 
effect being to turn the application originally launched by the 
insolvent into an application by the Official Assignee. 

Further, the Court was justified in closely scrutinising, as 
the learned Judge has done, the amount asked for. The 
amount asked for was Rs. 15,000 and the amount allowed was 
Rs. 150 a day which amounted in the result to something in 
the neighbourhood of Rs. 3,000. 

Weare accordingly of the opinion that the learned Judge 
exercised a discretionary power and that he exercised his dis- 
cretion properly. The appeal is dismissed with costs which 
will be Rs. 75. 

B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO, 


Pegatraju Krishna Rao .. Appellant* (Plaintiff). 
v. 
Yanati Subba Reddi (died) and 
others .. Respondents (Defendants). 


Principal and Agent—Commission agent—Express authority to canvass 
orders—Implied authority to collect moneys for goods sold——Inference from 
conduct of parties—Payment to agent—Whether can be pleaded as against 
principal. 

In an action by the seller of goods against the buyer [for the price it 
would be open to the buyer who had paid the seller’s agent to show, and in 
the absence of any reason to the contrary he would be entitled to succeed on 
showing, either that the agent had actual authority to receive payment, or 
that he had ostensible authority to receive payment, or that he had a custo- 
mary authority by reason of the fact that the payment was made to him in 
the ordinary course of business of agencies of the kind in question. 

Where a person, who was appointed as commission agent to canvass 
orders and receive a certain percentage of commission on the value of the 
goods supplied was shown as a matter of fact to have been collecting moneys 
for the goods supplied, to the buyer both after the particular appointment, 
and before that time when he was similariy employed, 


*S.A, No. 1223 of 1931. 29th October, 1935. 
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Held, that the commission agent could, under the circumstances, be 
deemed to haveimplied or ostensible authority to receive money for the 
goods sold, and that the payment to him operated as a valid discharge of the 
debt due to the seller for the price of the goods. 

Howard v. Chapman, (1831) 4 C. and P. 508: 172 E.R. 803; relied on. 


Butwick v. Grant, (1924) 2 K.B. 483, Bowstead on Agency 8th Edition, 
pp, 81 and 95 and Halsbury’s Laws of England Vol. 1 p. 218 (Hailsham Edn), 
referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nellore in A. S. No. 171 of 1929 (A. S. No. 64 of 
1929, District Court, Nellore) preferred against the decree of 
the court of the District Munsif of Nellore in O.S. No. 342 of 
1927, 

Ch. Raghava Rao and K. Umamahaswaran for appellant. 

B. Somayya for respondents. 


The Court delivered the following 

Jupcment.—The plaintiff was the proprietor of Sree 
Seetharama and Co., which carried on its business at Nellore 
between 1923 and 1925. Defendants 1 to 3 were carrying on 
business at Ananthapuram under the name of Sree Lakshmi 
prasanna Venkateswara Rice Mills. The suit is to recover a 
sum of Rs. 1,900 in respect of articles supplied to the defen- 
dant firm by the plaintiff firm. The pleaof the defendant is 
one of discharge by payment to the fourth defendant who was 
according to them acting as the agent of the plaintiff. 

The main question in this case is whether the fourth 
defendant had authority to receive any moneys on behalf of the 
plaintiff and payments made to him would bea valid discharge of 
the obligation of the defendants I to 3. The plaintiff’s contention 
is that under the terms of Ex. A,a letter written by the fourth 
defendant to the plaintiff on the 22nd December 1923, he was 
only appointed as a commission agent to canvass orders for 
them on payment of certain percentage of commission on 
the value of goods supplied. It appears that even before 
December 1923 he was acting on behalf of the plaintiff’s firm 
and Ex. D-1 shows that he was canvassing orders from the 
defendants 1 to 3 and receiving payments for the value 
of goods supplied on the part of the plaintiff. The amount now 
sought to be recovered from the defendants was in respect of 
goods supplied between the 21st and the 28th July, 1924 on 
orders given through the 4th defendant. Misunderstandings 
having arisen between the 4th defendant and the plaintiff, the 
fourth defendant wrote a letter Ex. H dated 26th July, 1924 
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stating that he would no longer be an agent to which the plain- 
tiff replied on the 15th January, 1925 that he was bound to act 
according to the terms of Ex. A for a period of three years 
provided therein. Subsequent to the exchange of these two 
letters the fourth defendant appears to have received between 
the 22nd February and the 25th February, 1925 a sum of 
Rs. 10,88-0-6 in two instalments from the firm of defendants 
1 to 3 and on the 7th March, 1925 the fourth defendant wrote 
a letter to the plaintiff stating that he had realised a sum of 
Rs. 10,88-0-6 from the defendants and this suit is filed on the 
21st July, 1927 over two years from the date of Ex. V. 

The learned District Munsif who tried the suit decreed the 
plaintiff’s claim holding that the payment to the fourth defen- 
dant is not a valid discharge and not binding on the plaintiff 
firm. The learned Subordinate Judge reversed his decision and 
dismissed the plaintiff’s suit being of opinion that the fourth 
defendant had authority to receive the payments. 

It is contended by Mr. Raghava Rao on behalf of the 
plaintiff that the fourth defendant was only a broker and under 
the terms of Ex. A. he had no authority to receive any payment 
and that any collections he might have made from third parties 
must be treated to have been done on special authorisation 
from the plaintiff. He relied on Bowstead on Agency P. 95 
where the learned Author says: 


| “ A broker has no implied authority as such—to receive payment of the 
price of goods sold by him, when the principal is disclosed : Linck v. Jamson?.” 


He further contended generally that an agent to sell goods 
will have no authority to receive payment and relied on Hals- 


` bury’s Laws of England Vol. I page 218, Hailsham Edn., and on 


Butwick v. Grant.2 In my opinion the position of the fourth de- 
fendant, having regard to the circumstances of this case, cannot 
be viewed merely as that of a broker. He was not only can- 
vassing orders for the firm but was also making collections on 
behalf of the plaintiff. Bowstead at p. 81 of his book observes 
that where a person isa traveller for the sale of goods on 
behalf of a firm he'would have implied authority to receive 
payment in money for the goods sold by him and the authority 
he relies on is Howard v. Chapman.3 The position occupied by 
the agent in that case was exactly analogous to the position 








1. (1886) 2T.L.R. 206. 2. (1924) 2 K.B. 483. 
3. (1831) 4 C. & P. 508: 172 E. R. 803. 
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occupied by the fourth defendant in this case. If Howard v. 
Chapman} can. be taken to have laid down correct law, the 
fourth defendant must be deemed to have had implied authority 
for receiving payment from the firm of defendants 1 to 3. 
And in Butwick v. Grant? the decision on Howard v. Chapman 
was distinguished on the ground that: 

“ The agent was the traveller of the plaintiff.” (p. 488). 

In this case even assuming that the fourth defendant in 
virtue of Ex. A was not authorised to receive any payment 
there was no distinct prohibition against the fourth defendant 
receiving moneys andit would be open to the plaintiffs to 
confer such authority on him either expressly or such confir- 
ment may be implied. Again if the plaintiff put him forward 
as the person having authority to receive such payments, it is 
immaterial whether under the law he would have such implied 
authority or not. In this case it will be seen that even before 
the date of Ex. A there were business relations with the firm 
of defendants 1 to 3 through the fourth defendant and he was 
receiving payments on behalf of the plaintiff. Ex. A does not 
seem to have altered the course of such dealings and further 
he appeared to have collected a sum of Rs. 100 at least once 
subsequent to the date of Ex. A. Again Exs. I to III are 


letters written by the plaintiff to the fourth defendant asking 


him to collect and send moneys from the constituents at 


Bezwada and Tenali and the learned Subordinate Judge rightly 
observes: 


“Tf it were a single transaction or two, one can understand it, but we 
have a number of transactions in Ex. D showing that Seshagiri Rao collected 
even from the defendants 1 to 3, and where you have similar conduct as 
shown by Exs. I to III, the only possible conclusion is that, generally speak- 
ing, the plaintiff put forward the fourth defendant as entitled to collect 
on his behalf, and the defendants 1 to 3 were therefore perfectly justified 
in treating Seshagiri Rao as duly authorised to make the collections”. 


In my opinion, the learned Judge’s conclusion is correct. 
As pointed out by Sankey, J., in Butwick v. Grani2: 


“In an action by the seller of goods against the buyer for the price it 
would be open to the buyer who had paid the seller's agent to show, and in 
the absence of any reason to the contrary he would be entitled to succeed on 
showing, either that the agent had ‘actual authority to receive payment, or 
that he had ostensible authority to receive payment, or that he had a custom- 
ary authority by reason of the fact that the payment was made to him in the 
ordinary course of business of agencies of the kind in question.” 

1. (1831) 4 C. & P. 508: 172 E. R. 803. 
2. (1924) 2 K.B. 483 at p. 489. 
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Even though the fourth defendant may not have had 
actual authority he must be deemed to have had ostensible 
authority. Further Exs. IV and IV-a, printed receipt forms of 
the plaintiff firm, seem to indicate that the agent was authoris- 
ed to receive payments. The payment made by defendants 1 
to 3 as evidenced by Exs. IV and IV-a must be deemed to be a 
valid discharge of the debt due to the plaintiff to the extent of 
a sum of Rs. 1,088-0-6. Deducting this sum, there must be a 
decree for the balance in favour of the plaintiff. The defen- 
dants will have counter-interest on the two payments evidenced 


-by Exs. IV and IV-a from the dates of payment with interest 


on the principal sum due at the contract rate up to the date of 
plaint and thereafter at six per cent. I therefore modify the 
decree of the lower court and I award costson the amount 
allowed here. I award each party to bear his or their own 
costs in the courts below. 


Leave refused. , 
B. V.V. ——— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
Present :—Lorp THANKERTON, SIR GEORGE LOWNDES 
AND SIR SHADI LAL. 
Sahu Jagdishwar Nath and another .. Appellants* 
v. 
Sahu Gauri Shankar .. Respondent. 

Privy Council—Practice—A ppeal—Concurrent findings of fact—Incidental 
questions of law—Interference, 

It is the common practice of the Privy Council not to interfere with 
concurrent findings of fact, however much incidentally there might be 
questions of law involved on particular points. 

Appeal by special leave from a decree of the High Court 
of Judicature at Allahabad dated the 12th February, 1931, 
which affirmed a decree of the Additional Subordinate Judge 
of Moradabad dated the 15th December, 1926 and dismissed 
the plaintiff's suit with costs. 


The sole question before their Lordships was whether the 
Board should interfere with the concurrent findings of fact 
inasmuch as questions of law were incidentally involved in the 
case, namely, (a) whether where a member of joint Hindu family . 
blends his self-acquired property with that of the joint family by 
bringing the self-acquired property into the joint family account, 

* P, C. Appeal No. 43 of 1934. llth February, 1936. 
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the property so blended becomes joint family property ; (b) whether 
a presumption arises in favour of all the property being 
joint when a member of a joint Hindu family who has control 
over the joint estate blends that estate with his self-acquired 
property: (c) whether the burden of establishing that no such 
presumption arises rests on the parties who contend that the self- 
acquired property has remained separate. The material issue was 
“No, 1. Whether properties described in list A, B, and C, were 
acquired with the funds of the plaintiff’s joint family and thrown 
into the plaintiff’s joint family stock by defendant No. 2 (plain- 
tiff’s father and did they form part of the plaintiff’s joint family 
property, if so have the plaintiffs any right or interest in them?” 
Both Courts found this issue against the plaintiff, 

L. De Gruyther, K.C.andW. Wallach for appellants—The 
income from ancestral property and the property which defendant 
No, 2 obtained under the compromise decree of 15th March, 1902, 
having been entered in the same account books, the properties 
were blended in law and both classes of property, the self-acquired 
property and the joint family property were endowed with the 
characteristics of ancestral property. The Courts in India should 
have applied the principles laid down by their Lordships of the 
Judicial Committee of the Privy Council in Suraj Narain v. Ratan 
Lali, Radhakant Lal v. Nazma Begum? and Rajanikanta Pal v. 
Jaga Mohan Pals, which lay down that where a member of a joint 
Hindu family blends his self-acquired property with property of 
the joint Hindu family either by bringing his self-acquired property 
into a joint family account or by bringing joint family property 
into his separate account, the effect is that all the property so 
blended becomes joint family property. There are concurrent 
findings of fact against the appellant, but there are also questions 
of law involved. 

S. P. Khambatia and Krishan Menon for respondent were not 
called on. 

Their Lordships’ Judgment was delivered by 


Lord THanKerton.—Their Lordships find it unnecessary 
to call on Counsel for the respondent in this case or to enter 
in any detail into the facts. 

Mr. De Gruyther, on behalf of the appellants, has raised 
three questions on the appeal. The first point is with reference 
to the suggested blending or throwing of property self-acquired 





1. (1917) 33 M.L.J. 180: L.R. 44 LA. 201: ILL.R. 40 All. 159 (P.C). 
2. (1917) I.L.R. 45 Cal. 733. 
3. (1923) 44 M.L.J. 561: L.R. 50 LA. 173: LL.R. 50 Cal. 439 (P.C.) 
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by Bisheshwar Nath, the appellants father, into the common 
stock with the ancestral property which he held. The second 
point is the issue as to whether the joint family had any 
interest in the business partnership, to use that phrase ina 
very broad sense, which had existed between the respondent 
and Bisheshwar Nath for some fifteen years from 1905. The 
third question raised by Mr. de Gruyther was with regard to 
whether the four deeds dated in 1920 by which the partnership 
was finished up and the various properties directly or indirectly — 
concerned with the partnership were dealt with was a family 
settlement carried out, on the assumption that the joint family 
properties were involved. l 

In their Lordships’ opinion, each of those three questions 
in the circumstances of this case is a pure question of fact, 
however much incidentally there might have been questions of 
law involved on particular points, and on those three questions 
of fact the courts below have found concurrently against the 
appellants. | 

In these circumstances, their Lordships see no reason why 
they should depart from the practice that is common before ` 
this Board of not interfering with concurrent findings of fact, 
and they will accordingly humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitors for appellants: Douglas Grant & Dold. 

Solicitors for respondent: Nehra & Co. 

S. P. K. Appeal dismissed. 


B. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMANA Rao. 
M. K. Subbarayulu Naidu .. Appellant® (first Defen- 
dant). 





i U. 
Arunachala Nadar and others .. Respondents (Plaintiffs 2 
to 4 and second Defendant). 
Madras Estates Land Act, (I of 1908), S. 1446—Decree for arrears of 
rent—Subsequent court sale to another—Notification of such sale to land- 
holder--Recognition of such sale by land-holder—Execution of rent decree 
after such notification and recognition—No notice issued to transferee—Sale 
in execution—If binds the transferee. 
Where the suit holding was sold in 1918 to the plaintiff by Court in 
execution of a mortgage decree obtained against the registered pattadar, and 
where the purchaser notified such purchase by him to the land-holder under 


*S. A. No. 94 of 1932. 10th February, 1936. 
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‘S. 146 of Estates Land Act by producing the sale certificate before him and 
the Jand-holder in token of his recognition of such transfer received rents 
thereafter from such purchaser passing receipts therefor reciting the fact of 
such Court sale. 

Held, that the sale held thereafter in 1926 after notice to the pattadar 
only, in execution of a decree for arrears of rent obtained against the 
registered pattadar before the date of sale to the plaintiff, will not bind the 
plaintiff, for after the date of notification to or recognition by, the landholder 
of the transfer to the plaintiff under S.146, the transferee is entitled to be 
impleaded in any fresh proceeding initiated after such notification or recog- 
nition, though such proceeding be in connection with any decree or execution 
pending against the transferor before the date of the notification or 
recognition. ' 


Sri Mahant Prayag Dossjee v. Sarangapani Chetty, (1922) 17 L.W. 361: : 


A.LR. 1923 Mad. 486 relied on. 
Samsuvava Rowther v. Sayyad Muhammad Rowthet, (1933) 37 L. W. 
633 distinguished. 

Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 247 of 1930 preferred against the 
decree of the Court of the District Munsif -of a in 
©. S. No. 332 of 1927. moe, 

‘ A. Swaminatha Aiyar for appellant. © °°” 

K. S. Champakesa Aiyangar for respondehts. 

The Court delivered the following 


JupGMEeNnT.—The suit out of which ‘this “Second Appeal 
arises was instituted by the plaintiffs for setting aside a 
Revenue sale in execution of a rent decree obtained by the 
‘first defendant against one Subbarayulu Naidu a registered 
ypattadar. The main facts are not in dispute. The said 
Subbarayulu Naidu mortgaged the suit properties he was 
“holding under the first defendant to one Doraiswami Konar on 
2nd October 1908 and the latter obtained a decree in O. S. 
No. 43 of 1931 on the file of the Sub-Court, Tinnevelly and 
brought the properties to sale. The first. plaintiff purchased 
the properties on 9th November, 1918 took delivery of posses- 
sion of the same through Court on the 19th. June 1919 and 
sold a portion of the property to the second plaintiff on the 8th 
January 1926, Ever since the date. of the. _purchase the first 
plaintiff has been paying rent to the land-holder, the first de- 
fendant, and receipts were given by him for payment of the 
said rent. It appears that for arrears of rent due.to the land- 
holder by the said Subbarayulu the first defendant obtained a 
decree in SS. 17 of 1916. So on the date of: the: Court-auction 
“purchase by the first plaintiff there was this:decree' for arréars 
73 
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Subbarayalu of rent. In execution of that decree the first defendant put in 
‘Arunachala 2" application for sale in or about 1926, got a notice issued 


adar. 


only to the registered pattadar, the said Subbarayulu Naidu, 
and brought the properties to sale for arrears decreed in the 
said suit. The properties were purchased by the second defen- 
dant. This suit was instituted by the plaintiffs alleging that 
the said rent sale without notice to the plaintiffs is illegal, that 
the sale was brought about fraudulently by the first defendant 
in collusion with the registered pattadar who was his near 
relation, that the second defendant also participated in the said 
fraud and that therefore the said sale must be declared null 
and void and not binding on the plaintiffs. The learned 
District Munsif was of opinion that the sale without notice to 
the plaintiffs did not affect their interest, that the sale was also 
brought about by the fraud of the first defendant but that the 
second defendant was an innocent purchaser, that though the 
sale might be set aside the second defendant was entitled to a 
refund of the purchase money and passed a decree setting aside 
the sale and directing a refund of the purchase money paid by 
the second defendant. So far as the costs of the suit were 
concerned, the plaintiffs were given a decree against the first 
defendant but they were directed to pay the costs of the second 
defendant. On appeal the learned District Judge was of 
opinion that there was no statutory provision which made it 
obligatory for the land-holder to give notice to the plaintiffs but 
that on principles of natural justice such notice would be neces- 
sary, that the whole proceedings were brought about by the 
fraud of the first and second defendants, that the second defen- 
dant wasnot an innocent purchaser and gave a decree in favour 
of the plaintiffs as prayed for. The direction as to the refund 
of the purchase money was therefore set aside. In regard to 
costs, he directed the second defendant to pay the costs of the 
appeal to the plaintiffs; but in regard to the costs of suit, he 
directed both the first and second defendants to pay the same to 
the plaintiffs. Two second appeals were filed against the decree 
of the District Judge, one (S. A. No. 1931 of 1931) by the 
second defendant against the entire decree and the other the 
present second appeal No. 94 of 1932 by the first defendant in 
so far as the decree directed him to pay the costs of the suit to 
the plaintiffs. 

It appears that Second Appeal 1931 of 1931 has been dis- 
missed on the ground that the appellant died and the appeal 
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abated, no legal representatives of the appellant having been 
brought on record in time. Therefore so far as this second 
appeal is concerned, the decree of the lower appellate Court so 
far as the second defendant is concerned has now become 
final. 


It is contended by Mr. Swaminatha Aiyar on behalf of 
the first defendant (Appellant in Second Appeal No. 94 of 
1932) that the view of the lower Court on both the points, 
namely the question of notice and that of fraud, is wrong. 
His contention is that until a notice in writing was issued by 
the plaintiff under S. 146 of the Madras Estates Land Act to 
the first defendant and a patta obtained from him, it was 
not obligatory on the first defendant to issue any notice in the 
execution proceedings taken in connection with the rent decree 
obtained by the first defendant against the registered pattadar, 
and that the finding as to fraud was mainly based upon this 
absence of notice. It appears from the evidence that after the 
purchase by the plaintiffs first plaintiff produced the sale certi- 
ficate before the landholder (first defendant) and the receipts 
issued by him for payment of rent (Exs. M. Series) clearly 
recite the purchase in Court auction by the first plaintiff of the 
interest of the registered pattadar in the holdings. This is in 
my opinion a sufficient recognition by the landholder who in 
token thereof has been receiving rent from the plaintiffs up to 
the date of the revenue sale. Under S. 146 of the Estates 
Land Act where there has been a transfer of a holding either 
by private treaty or by involuntary sale, it is the duty of the 
landholder to recognise such transfer if notice in writing is 
communicated by the transferor and the transferee or where 
the transfer is effected by sale under an order of Court, the sale 
certificate or a certified copy thereof is produced. Therefore 
if the sale certificate is produced and the landholder acts 
thereon and receives rent, the obligation of the prior tenant the 
registered pattadar for payment of any rent ceases and the 
transferee becomes clothed with all the rights and obligations 
of a ryot under the Act. If there were already decrees obtain- 
ed against the registered pattadar, they would certainly be 
binding upon the transferee because under S. 147 all acts and 
proceedings commenced or had under the Act before the 
giving of notice under S. 146 would be binding on the trans- 
feree. But once the transfer has been notified to the land- 
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holder either by notice in writing or by the production of the 
sale certificate and the transferee is recognised, any proceeding 
commenced thereafter without notice to the transferee would 
not be pinding on him. This.appears to me to be the correct 
view on a reading of Ss. 146 and 147 of the Estates Land Act. 
Iam supported in this view by the observations of a Division 
Bench of this Court in Sri Mahant Prayag Dossjee v. Saranga- 
pani Chetty! where their Lordships Oldfield and Ramesam, JJ., 
observed referring to S. 146: 


“We read the section as laying down that when there has been a transfer, 
whether before the commencement of the Actor after it, the transferee will 
be entitled to be impleaded in proceedings if he gives the notice which S. 146 
prescribes but that until he does so, the existing pattadar will still be the 
person with whom the land holder has to deal”, 


. Thus it will be seen that once the transfer is notified to 
the landholder, the transferee is entitled to be impleaded in 
any fresh proceeding initiated after such notification, though 
such proceeding be in connection with any decree or execution 
pending against the transferor before the date of notification 
or recognition. Mr. Swaminatha Aiyer relied very strongly on 
two decisions of this court, namely The Midnapore Zamindary 
Co. Lid., v. Muthappudayan? and Samsuvava Rowther v. 
Sayyad Muhammad Rowthers but those decisions do not 
support him. They rather seem to hold that once notice is 
given as required by S. 146 the transferee will be in the same 
position asa registered pattadar. In The Midnapore Zamindary 
Co. Lid., v. Muthappuddayan2 Sadasiva Aiyar, J., observes 
tbat the expression ‘defaulter’ in the Estates Land Act denotes 
only the man who is the registered pattadar or the heir of the 
registered pattadar or the person whom the landholder has 
become bound to recognise as the ryot by reason of the provi- 
sions of S. 146. It will be seen that under S. 146 to impose 
this obligation on the landholder all that the transferee has to 
do is to comply with the conditions of S. 146 either by notice 
in writing or by production of the sale certificate if he isa 
court auction purchaser. The said conditions have been com- 
plied with in this case. The decision in Samsuvava Rowther 
Sayyad Muhammad Rowther8 is distinguishable. There the 
transferee did nothing to comply with the provisions of S. 146, 
Therefore Curgenven, J., held that the real owner of a hold- 





1. (1922) 17 L.W. 361: 1923 A.LR. Mad. 486. < 
2. (1920) 40 M.L.J. 213: I.L.R. 44 Mad 534. 3. (1933) 37.L.W.. 633. 
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ing, who has not been recognised by the landholder, cannot ‘Suúbbarayuln 
upset arent sale under a decree obtained by a landholder Avante 
against the registered paitadar under S. 77. The learned Nadar. 
Judge cites with approval the definition of ‘defaulter’ given by l 
Sadasiva Aiyar, J., in The; Midnapore Zamindary Co. Lid., v. 
‘“Muthappudayan.1 I am therefore of opinion that the rent 
‘sale without notice to the plaintiff is illegal. In this view it 
will be unnecessary to consider the question of fraud. The 
plaintiffs are therefore entitled to a decree as prayed for and 
also the costs of the suit. I am therefore unable to say that 
the order of the lower appellate court directing the first defen- 
dant to pay costs is wrong. 
‘The Second Appeal is accordingly dismissed. 
(Leave refused). 
S. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Thiagarajan minor by mother and next 
friend Ananthalakshmi Ammal, alias 
Seethalakshmi Ammal (Vide order 
dated 11th October 1932 on C. M. P. 


No. 2462 of 1932) and another .. Petttionets*  (Judg- 
ment-Debtors-Respon- 
dents). 

v. i 
K. Venkatarama Ayyar «. Respondent (Decree- 


‘holder-Petitioner). 


Civil Procedure Code (V of 1908), S. 60—Mutual Benefit Fund— Thiagarajan 
Company registered under Indian Companies Aci—Call-money payable toa v. 
member or his nominees or legal heirs in certain contingencies—Call-money Venkata- 
not part of share capital but moneys subscribed for by members on the AR 
contingency happening—Member having no control over it—Control with the ae 
governing body—If such money liable to attachment as member's assets. 

A Mutual Benefit Fund was registered as a Limited Company under the 
Indian Companies Act. The object of the Fund was to secure a suitable 
pecuniary benefit on co-operative basis to every member thereof on his retire- 
ment from service or to his nominee or nominees. The capital of the Com-- 
pany was Rs. 20,000 divided into 20,000 shares of Re. 1 each. Every application 
for admission was to be accompanied by Rs. 4 made up of (4) share capital 
of Re. 1 (ii) the annual contribution of Rs. 2 for working expensés and (tit), 
the advance call of Re. 1. In January, each year, each member was to pay 


t 


1. (1920) 40 M.L.J. 213: I.L.R. 44 Mad. 534. ‘ 
* C.R. P. No. 752 of 1932. à 17th October, 1935. 
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the annual contribution of Rs.2in advance. The amount collected as share 
‘capital was kept as a Reserve Fund and on the death or withdrawal or 
removal of a member from the rolls, his share capital lapsed to the company. 
The amount collected as annual contribution was utilised for meeting the 
expenses of the working of the Fund. The call amount was set apart for 
payment to the members or their nominees or legal heirs according to the 
rules. On the death of a member or withdrawal of a retired official after 
15 years membership in it, the other members were to pay a call money of 
Re. 1 each. On the withdrawal of a member after 30 years membership in it, 
the remaining members were to pay a call-money of half a rupee each. 

One R who became a member of the Fund in 1925 died in 1931. At the 
time of his admission as a member he had mentioned the name of his son S 
as his nominee to receive the pecuniary benefit but the said S predeceased R 
and he did not appoint any other nominee as required by the rules. After 
R’s death, a creditor of R obtained a money decree against another son and 
widow of R recoverable from out of the assets of R and he attached the call 
money payable to the heirs of R as R’s assets. 

Held, that the Fund did not form part of the assets of the deceased but 
was money available for payment to and liable to be disbursed in favour of 
nominees or legal heirs of the deceased according to the rules of the society 
by which the member agreed to be bound when he became a member and 
entered into a contract with the Fund. R had no property in the amount at 
his death nor had he any disposing power over the same for his benefit and 
as such the amount was not liable to attachment for R’s debts. Whether or no 
the legal nominee or the legal heirs can enforce the contract, the moneys do 
not form part of the estate of the deceased. 

Held further, that the contract can be enforced by the legal heirs on the 
ground that they are in the position of a cestui que trust, a recognised. 
exception to the rule that a person not a party to the contract cannot sue 
upon it. 

Petitioner under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the District 
Munsif of Negapatam dated the 19th day of February 1932 
and made in E. A. No. 237 of 1931 in Small Cause No. 564 of 


1931, 


J. A. Pinto for petitioner. 
A, V. Viswanatha Sastri for respondent. 


The Court delivered the following 

Jupement.—This Civil Revision Petition raises a question 
of some importance. One Rama Ayyar was a member of the 
Non-Gazetted Government Officers’ Association, Madras, 
Mutual Benefit Fund Limited. He became a member of it on 
19th March 1925 and died on 9th July, 1931. Under the rules 
of the Fund certain sums of money became payable to his 
nominee or legal heirs in the event of his death. During his 
lifetime Rama Ayyar became indebted to the Plaintiff who 
after his death filed Small Cause Suit No. 564 of 1931 against 
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the son and the widow of Rama Ayyar and obtained a decree 
for a sum of Rs. 268-3-3 payable from the assets of the late 
Rama Ayyar in their hands. He attached a sum of Rs. 800 as 
due and payable by the Fund as the assets of the said Rama 
Ayyar. Both the defendants, his son and widow, as well as the 
Fund, resisted the claim on the ground that the said sum did 
not form part of the estate of Rama Ayyar and it was payable 
to his legal heirs. The learned District Munsiff of Negapatam 
rejected the claim holding that the said sum did form part of 
the estate of the late Rama Ayyar and the moneys were there- 
fore liable to be attached for the decree debt of the plaintiff- 
Against this order the present Civil Revision Petition is filed. 
It is contended on behalf of the defendants that Rama 
Ayyar had no disposing power over the said sum and therefore 
it is not property capable of being attached under S. 60 of the 
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Civil Procedure Code, that there was a trust created by Rama - 


Ayyar in favour of his nominee or legal heirs or at any rate, 
there was a contract entered into by the Fund in and by which 
the said sum became payable only to the legal heirs and there- 
fore the defendants are entitled to the said sum in preference 
to the plaintiff. It is contended on behalf of the plaintiff that 
the Fund did form part of the property òf the deceased, that 
any nomination made by him during his lifetime is more in 
the nature of a testamentary disposition and further the said 
nominee also died and there was no nomination by him and the 
legal heirs can only get the money as his property subject to 
the liability to pay his debts, that no question of trust arises 
nor any question of contract. Even assuming that there is such 
a contract entered into by the Fund with the said Rama Ayyar, 
the defendants being strangers to the contract are not entitled 
to enforce their claim. 


Before examining the several contentions it will be neces- 
sary to refer to the various rules and regulations of the Fund 
and define precisely the rights and privileges conferred upon a 
member or his nominee or his heirs. The Non-Gazetted 
Government Officers’ Association, Madras, Mutual Benefit 
Fund Limited is a company registered under the Indian Com- 
panies Act. The object of the Fund is to secure a suitable 
pecuniary benefit on co-operative basis to every member thereof 
on his retirement from service or his nominee or nominees. 
The liability of the members is limited and the capital is 
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Rs. 20,000 divided into 20,000 shares of Re. 1 each. Any 
application for admission should be in the prescribed form and 
accompanied by a sum of Rs. 4 made up of the share capital 
of Re. 1, the annual contribution of Rs. 2 for working expenses. 
and the advance call of Re. 1 and each member shall pay in. 
advance in January of each year the annual contribution of 
Rs. 2 for meeting the working expenses of the Fund. The 
way in which moneys received by the Fund are to be disposed. 
of according to the rules of the Association is given in R, 8:— 

“Classification of Finance :—The Finances of Fund shall be distributed 
and accounted for as follows :— 


(1) The amount collected as share capital shall be kept as a separate. 
account and the interest accruing therefrom shall be transferred to the 
Reserve Fund. The Share capital of a member who ceases to be such con- 
sequent on his death, or withdrawal or removal from the rolls of the F und. 
shall lapse to the Association. 


(2) The sums paid as calls, graiia and emergency, shall be utilised for 


` making benefit payments to withdrawing members or to the nominees or legal: 


heirs of deceased members in accordance with these Articles, the balance- 
being transferred to the Reserve Fund in each case according to these 
Articles. 


(3) The amount collected as annual contribution for meeting the working 
expenses of the Fund shall be kept as a separate account and utilised for 
meeting all expenditure in connection with the working of the Fund; 


(4) The Reserve Fund which shall be made up of the transfers made 
after paying the death.or retirement benefits and such of the sums as may be 
specifically transferred by the General Body, shall be utilised: for paying the 
bonus referred to in Art. 12 and for safeguarding the claims of members in 
the case of an abnormal fall in'the membership or an abnormal increase in. 
the number of calls in any one year.” 4 


It will thus be seen that, so far as the share capital is con- 
cerned, the member loses all property therein at the moment of - 
death. The arhount collected as annual contribution is utilised’: 
for meeting all expenses in connection with the working of the. 
Fund. Therefore the only fund which is set apart for payment: 
to the members or their nominees or legal heirs is the call 
money. ‘Call’ is defined in Art, 9 as the contribution which is 
required to be paid to the Fund on the death or withdrawal of 
a-member and Art, 9 provides when calls shall be made. 

; “Calls. Calls shall be made on the members of the Fund in the following . 
cases: oe ? i 
` (a), death of a | member of the Fund ; . 
(0) withdrawal from the Fund o: ofa retired official after completing 15° 
years’ membership in it; and : 
(c) withdrawal ‘of a member of the Fund after completing 30 years’ 
membership in it. a> oo” tip th Ga? abies „i Me i Adige A 


v 


Pa 
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In the first and third cases, the other members shall be required to pay 
to the Fund contribution of Re. 1 per head. In the second case, the 
remaining members of the Fund shall. pay a contribution of half a rupee 
each. These sums shall be paid to the Fund on receipt of the notice of 
the member’s death or withdrawal, in any case, within a month 
from the date of receipt of such notice. Not more than three 
éalls shall be ordinarily made in any one [month and in the 
event of there being more than three calls in a month, the excess number of 
calls shall be spread over the succeeding months, The Central Committee 
shall, however, be competent to levy in case of an abnormal i increase in the 
number of calls, emergency calls not exceeding twelve i in a year”. 


Therefore on the date of the death of a member there is 
no money which he can-call his own except the advance call of 
Re. 1 which he paid and the right of disposal of the money 
which is collected as calls, ordinary and emergency, is vested 
in the Fund and, so far as this money is concerned no portion 
of the amount is contributed by him save perhaps when in 
case of deficiency in the.proportion to be paid according to 
r. 12 the Reserve Fund is resorted to which may contain the 
balance of the call moneys previously disbursed to which the 
member might have contributed. Of course, this right of 
disposal vested in the Fund is subject to certain regulations, 
namely (1) where the member withdraws from the Fund 
after thirty years of membership or (2) where he retires from 
service, he is entitled to a certain percentage of the call-money, 
but if either of these events does not happen the amount which 
is again a certain percentage of. the call money is payable to 
his nominees or legal heirs under rules 13 and 14 which 
provide as follows :— 


“13 Nominees: Every member shall appoint in writing in his « own hand. 
a nominee or nominees who are entitled to receive the benefits of the fund., 
Such appointment should invariably be made on admission or immediately. 
afterit.. . . A register shall be kept of the nominees of every member and: 
of all guardians of minor nominees so appointed as aforesaid. Members may: 


substitute other nominees in the place of those previously appointed by: . 


giving due notice in writing | to the General Secretary, All such notices shall, 
be attested by two witnesses other than the person or persons nominated. h 

14 Payment tu Nominees and members. (a) On proof to the satisfaction 
of the central Committee of the death of a member of the Fund the sum 
payable to his nominee or nominees under these Articles shall be paid to such” 
nominee or nominees or,in the event of such nominee or nominees or any of 
them being minors to the guardian of such minors or to his legal heirs”. 


` 


The control of.thè entire fund is vested in the Central. 
Committee of the Non+Gazetted Government Officers’ Associa- ; 
tion Madras, and the members of that committee are. the’ 
directors of this Fund. - Jin ioe 

74 
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Rama Ayyar aforesaid made the application to be a 
member and paid the usual share capital and other moneys as 
required by the rules of the Fund, and he made a declaration. 
in and by which he engaged himself to submit to and abide by 
the rules of the Fund then existing and to such amendments, 
advantages or alterations as may from time to time be 
introduced. In the application form under column 8—the 
name of the nominee—he mentioned the name of his son 
Sridharan, but the said Sridharan predeceased him and he did 
not appoint any other nominee as required by R. 13 of the 
Fund. Therefore the question now arises, the nominee 
mentioned by Rama Ayyar having died, what is the interest 
possessed by Rama Ayyar in the fund to be paid from and 
out of the call money as provided in R. 8? Did it form part 
of his property in the sense that he had a disposing power 
over it, which he may exercise for his benefit? If not, the 
property is not liable to be attached. Questions similar to this 
have arisen in connection with unregistered friendly societies 
in England. In Ashby v. Costin! under the rules of an 
unregistered friendly society called the London and Norih- 
Western Railway Insurance Society, a member agreed to the 
deduction from his wages of the sum specified in the rules for 
securing to himself or to his representatives in case of his 
death the benefits of the Society. The rules provided for 
payment of certain allowance in the case of death to any 
person to whom he has bequeathed it and in the absence of 
any bequest to his widow or children or to his parents or to 
any of them in such proportions as the Committee of the 
Society may determine. Upon the death of the member 
intestate the society paid the amount of the death allowance to 
the defendant, his sister. The plaintiff as the administrator of 
the deceased’s estate brought the action to recover the money. 
Cave, J., held that the Fund payable was not assets for the 
payment of the debts of the deceased member and that the 
sister was entitled to the amount as against the administrator. 
The learned Judge observed: 


“The money was not the money of the deceased, although it was payable 
out of a fund to whicn he and others contributed. It was to be paid according 
to the bargain made by the deceased with the other members. . . . . He 
has no right to it but such as the rules give him. If he chooses to bequeath it 
by his will it will be assets; but if he does not choose to exercise this power, 
OR LC TIC a 

1. (1888) 21 Q.B.D. 401 
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the committee and not the member will determine which of his relatives will 
get the allowance and in what proportions”. 

This was followed by North, J., in In re Davies, Davies 
v. Davies! where a clerk in Holy Orders effected an insurance 
upon his life for the sum of £500 with the Clergy Mutual 
Assurance Society and the policy provided that if he should 
duly pay to the Society the stipulated premium, the funds of 
the Society should, conformably to the rules and regulations 
of the Society be subject and liable to pay, within three 
calendar months after his decease to the person or persons 
entitled thereto under the rules and regulations of the Society, 
the sum of £500 and the rules provided that any member can 
nominate a person or persons to receive the sum assured or any 
part thereof and that if no nominee should have been appointed 
or, having been appointed, such nominee should have died during 
the life time of the assured and no new nomination should 
have been made the amount should be paid to the widow, if 
not, to the children, or to the next of kin if there should be no 
children. The member did make a will, but he did not dispose 
of this fund, whereupon the question arose whether the three 
daughters of the testator were entitled to this sum as the 
children referred to in the rules. Held, they were. The 
learned Judge observed : 

“ He had made a contract--which, I think, was perfectly legal—that the 
proceeds should go to his surviving children if he did not divert the same 
from them ina mode which he might have adopted but which he did not 
adopt”. 

Then referring to Ashby v. Costin? he observed: 

“T do not entirely assent to the language used by Mr. Justice Cave, in 
Ashby v. Costin? that the money was ‘not the property’ of the assured. He 
had a contingent interest which would have become absolute on the happening 
ofa certain event, which however did not happen. In the events which did 
happen, the testator’s three daughters are entitled to the policy money by 
virtue of the special contract between him and the insurance company”. 

Again in In re William Phillips’ Insurance, Lindley, L. J., 
observed : 

Prima facie, the money payable under a policy of insurance which a man 
effects on his own life is his own, and prima facie he can therefore dispose of 
it by will. But the rules of the Society in which the insurance is effected may 
negative this probability. . . It appears to me on looking carefully at the 
rules that the testator has not any property in the fund, but has only a limited 
power of appointment”. 

The principle of the above decisions was followed in 


Bennett v. Slater4, though no doubt it was a decision under the 
1. (1892) 3 Ch. 63. 2. (1888) 21 Q.B.D. 401. 
3. (1882) 23 Ch. D. 235 at 247. 4. (1899) 1 Q.B. 45 at 47. 
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Friendly Societies’ Act. The result of these decisions is that 
the fund did not form part of the assets of the deceased but is 
money available for payment to and liable to be disbursed in 
favour of nominees or legal heirs of the deceased according to 
the rules of the Society by which the member agreed to be 
bound when he became a member and entered into a contract 
with the fund. In my opinion, Srinivasa Ayyangar, J., 
accurately sums up the principle underlying these cases in 
Florina Marties v. Pintol. The learned Judge says:— 

“In all these cases the principle adopted was that if under the contract 
between the member and the Society, the Society undertakes to pay a 
particular person, that person is entitled to the money, though the member 
may have the power to select any person he chooses and though the nomina- 
tion may be ambulatory in character so as to enable the member at his entire 


discretion to change the nomination or even to make the Fund his own by 
merely observing the formalities prescribed'by the rules”. 


In Nana Tawker v. Bhawani Boyce? which was a case of 
a deposit of moneys in a' Nidhi or Fund by a person, his 
nominee was held not entitled to receive the deposit. The case 
of Ashby v. Costin’ and the case of In re Davies, Davies v. 
Davies4 were referred to and distinguished on the ground that 
those cases proceeded on the footing that under the contract: 
the insurance money was not the absolute property of the 
subscriber. Krishnan, J., observes in’ that case referring to: 
Ashby v. Costin? that: 

“ The case is entirely distinguishable from the case before us, inasmuch! 
as here the money belonged to Tawker and continued to be his till his death, 
and there was no payment by the Fund to any one” 

I may in this connection refer to the latest case in Pheland, 
Hannay v. Horner5’ where:a testatrix had been a member of. 
ari unregistered friendly society and had become insured under 
the rules for a benefit payable on her death to the person 
nominated ‘in a nomination form. She nominated her mother. 
and on the latter’s death nominated her cousin Mrs. Downié, 
but it was subsequently found that the nomination was not im 
accordance with the rules and therefore invalid. In an actiom 
by the executor of the testatrix against the trustees for an 
order that the amount of the benefit should be paid to him it, 
was held that although the nomination was not in accordance: 
with the rules yet the money was not the property of: the: 


. (1917) 33 MLJ. 476 at 480. 
(1920) 39 M,L.J. 391: LL.R. 43 Mad. 728. 
3. (1888) at Q. B. D. AQL’ 4. (1892) 3 Ch. 63. 
- 5. (1915) 32 T.L.R. 240. 
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testatrix but could be disposed of by the governing body of 
the society in accordance with the rules in the absence of the 
exercise by the testatrix of her power of disposition over it and 
therefore the action failed. Younger, J., observed: 

“Under the rules of the society, this money was not the property of the 
testatrix; she had a special power of disposition over it, and if she did not so 
dispose of it, then it was for the central Committee to dispose of it in such 
manner as they thought fit. The only right which a member had was to 
appoint in a particular way the fund assured by the subscription and in 
default of such appointment the fund was to be disposed of by the governing 
body of the society in accordance with the rules. The decision of the 
committee to pay this fund to Mrs. Downie was a right one, and the action 
must be dismissed, with costs”. t 

I am therefore of opinion that according to the rules of 
this Fund the deceased Rama Ayyar had no property in the 
amount payable after his death and it did not form part of his 
estate and he had no disposing power over the same and 
therefore it is not liable to be attached in the hands of the 
defendants. 


Mr. A. V. Viswanatha Sastri relied upon a number of 
cases, Oriental Government Security Life Assurance Company 
Limited v. Ammirajal, Krishnalal Sadhu v. Pramila Bala 
Dasi?, Shankar Visvanath v. Umabai8, Subbu Chetti v. 
Arunachalam Chettit and Suryanarayana Rao v. Basivi 
Reddi5 for the position that under a policy of insurance 
executed by 4 for the benefit of B, B, being a stranger to the 
contract, would not be entitled to enforce the contract and the 
policy money forms part of the assets of the assured and is 
always capable of being attached by his creditors. In my 
opinion the cases relating to life insurance policies are dis- 
tinguishable from the case in question. As explained by Baron 
Parke in Dalby v. India and London Life Assurance Co.8: 

“A contract commonly called life insurance; when pro perly construed is a 
mere contract to pay a certain sum of money on the death of the person, in 
consideration of the due payment of acértain annuity for his life, calculated 
in the first instance, according to the probable duration of his life: and, when 
once fixed, itis constant and invariable. The stipulated amount of annuity is 
to be uniformly paid on one side and the sum to be paid in the event of 
death is always (except when bonuses are paid by prosperous offices) the 
same on the other”, 


1, (1911) LL.R. 35 Mad. 162. 
2. (1928) LL.R. 55 Cal. 1315. 3. (1915) LL.R. 37 Bom. 471, 
4. (1929) 58 M-L.J. 420: LL.R. 53 Mad. 270 (F.B.). 
5. (1931) 62M.L.J. 553: I.L.R 55 Mad. 436. 
6. (1854) 15 C.B. 365: 139 E.R. 465. 
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The amount payable under a life insurance policy, unless 
rights are vested in third parties either by statutes as under the 
provisions of the Married Women’s property Act or by 
assignment, continue to be the property of the deceased. In 
this case till the calls are made under rule 9, and the money got, 
it will not be possible to say what will be the amount payable; 
As stated by Romer, J., in In re Tibbets v. Engelbach1 the 
mere fact that the policy moneys are expressed to be paid to 
somebody other than the assured does not make the assured a 
trustee of the policy or of the policy moneys for the person so 
nominated and the latter does not acquire any interest at law 
or in equity merely by reason of that fact. In the present case 
at no time had Rama Ayyar any property in the moneys 
payable. The contingency provided fur in the rules—the 
retirement from service or the withdrawal of membership— 
which would have enabled him to make the moneys his property 
did not happen and in the words of Younger, J., they remained 
to be disposed of according to the rules of the Fund. The 
rules of the Fund do not contemplate a disposition of the 
benefit by the member otherwise than by nomination. 

Again as pointed out by Cave, J., in Ashby v. Costin? and 
by North, J., in In re Davies, Davies v. Daviess rules constituted 
a contract in and by which the company agreed to pay to the 
legal heirs the money payable thereunder and such a contract 
was held to be perfectly legal. ` 

The question then arises whether such a contract is 
enforceable by the nominee or the legal heirs. Again whether 
the contract is enforceable or not has, in my opinion, nothing 
todo with the question whether the beneficial interest in the 
moneys vests in the legal heirs or not. It may be the contract 
is not enforceable. From this it does not follow that the 
moneys form part of the estate of the deceased. In Hannay 
v. Horner4 the nomination was invalid and the nominee may 
not asof right demand the money but as Younger, J., pointed 
out it did not form part of the estate of the deceased and it 
was for the Central Committee to dispose of according to the 
rules and they chose to give it to the nominee. Further as 
observed by Srinivasa Aiyangar, J., in Florina Marties v. 





1. (1924) 2 Ch. 348 at 353. 
2. (1888) 21 Q.B.D. 401. 3. (1893) 3 Ch. 63. 
4, (1915) 32 T.L.R. 240. 
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Pintol: 
“ There is no inconsistency between a right of action being under the 


complete control of a litigant and the fruits of the action being held by him 
for the benefit of a third party”. 


It may in some cases be that the person entitled to collect 
the moneys from the Fund and able to give a discharge may 
be the legal representatives of a man but the person entitled to 
it may be another. It may even be said that it is the duty of 
the legal representatives of the deceased member to see that 
the Fund fulfils ‘ their obligation to the deceased’ by enforcing 
the contract and seeing to its payment to the legal heirs or 
collecting the moneys and paying them over to the legal heirs 
but where the legal heirs happen to be his legal representatives 
no difficulty arises. In this case I am inclined to think that 
the contract can be enforced by the legal heirs on another 
ground. The legal heirs will be in the position of cestui que 
trust, a recognised exception to the rule that a person not a 
party to the contract cannot sue upon it. Under the rules 
of the society there is a trust constituted. The beneficiary 
under the trust will be the member or nominee or his legal 
heirs. The trustees will be the directors of the Fund in whom 
the control of the Fund is vested. The Fund will’ be such 
moneys as represent the call-moneys out of which the 
amounts are payable to which will be added the call-moneys 
payable on the death of a member. A trust was inferred under 
similar circumstances in the case decided by the Bombay High 


Court in Nadirshaw v. Times of India Employees Death 


Benefit2. There is no question of any disability of the legal 
heirs getting moneys in this case by virtue of any rule of 
Hindu Law relating to unborn persons. I think it is by virtue 
of the application of a similar principle North, J., in In re 
Davies, Davies v. Davies’, observed that in the event which 
happened the testator’s three daughters were entitled to the 
policy money by virtue of the special contract between him and 
the insurance company apparently treating the three daughters 
as persons analogous to the position of cesti que trust under 
a trust. 

The Civil Revision Petition therefore in my opinion 
should be allowed. I therefore set aside the order of the 
learned District Munsif and allow the petition with costs. 

S. V. V. Petition allowed. 


1. (1917) 33 M.L.J. 476 at 480. 2, A.I.R. 1931 Bom, 300. 
3. (1893) 3 Ch. 63. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR, Justice WADSWORTH. 


Pillavil Illath Sankaran Nambi and others .. Appellants* 
v. 
Pillavil Illath Nangeeli Amma (deceased) 
aud others .. Respondents. . 


Evidence Act, S. 115—Acquiescence—When raises estoppel—Representa- 
tion—Party repudiating rights to property under erroneous view of legal 
rights—Error common to both parties—Subsequent claim to property after 
discovery of error—Estoppel—Exiension by inference to properties not cover- 
ed by representation. 

A. representation by a party who repudiates his title to certain properties, 
under the influence of an erroneous view of his legal rights and concerning 
the legal effect of a clause ina will, cannot estop him from contending, after 
he has discovered his legal error, that on a true interpretation of the will, he 
has title to the properties ; because there can be no estoppel on a point of law. 
Nor can estoppel be extended by inference to properties not covered by the 
representation. 

A party who does not show that he has suffered any deteriment as a con- 
sequence of the representation cannot claim the benefit of estoppel on the 
basis of such representation. 

Acts of acquiescence cannot estopa party when he is ignorant of his 
legal rights and when he does not deliberately allow another to suffer detri- 
ment by suppressing knowledge of his rights or by abstaining from asserting 
his legal rights. A 

Case-law discussed and reviewed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 222 of 1929 preferred against 
the decree of the Court of the District Munsif of Badagara in 
‘O. S. No. 82 of 1923. 

B. Sitarama Rao and C. S. Krishnamurthy Aiya for 
appellants. 

K. Kuttikrishna Menon for respondents. 


The Court delivered the following 

Jupement.—This appeal arises out of a suit brought by 
plaintiffs claiming as the reversioners and heirs to the property 
of one Kesavan Nambi after the death of his widow, Kunjiri. 
‘The matter came up before the High Court in C.M.A. No. 283 


-of 1926 and it was then decided that a clause- in the will of 


Kesavan Nambi, whereby provision was made that on the death 
of Kunjiri her rights should go to certain persons now repre- 
sented by the. legal representatives of the first defendant, 





* S, A. No. 674 of 1931. . 19th August, 1935. 
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‘referred only to the contingency of Kunjiri dying before the 
testator and was not intended to affect the devolution of the 
property in case of Kunjiri’s death after the death of the 
testator. Strengthened by this decision, the plaintiffs as the 
nearest reversioners and heirs of Kesavan Nambi and stridha- 
nam heirs of Kunjiri claim to succeed to the properties. 
After the decision of C.M.A. No. 283 the Court of first 
instance took up the suit and decided it adversely to the plain- 
tiffs on the ground of estoppel, and this decision has been con- 
firmed by the first appellate Court. 


_ Now it is unquestionable that the view taken by the High 
Court of the proper interpretation of the will was one which 
had never been present in the minds of either the plaintiffs or 
the defendants until the matter came up to the High Court. 
The plaintiffs in their plaint pleaded: 

| “ Owing to the death of the said wife, the abovesaid properties merged 
to us the plaintiffs who belong to the three other branches under the karar of 
1074, in our capacity as ‘attaladakkam’ heirs. If in opposition to it there are 
any stipulations or anything of the kind in Kesava Nambi’s will they are 
invalid and worthless under the law.” 

Thus the plaintiffs seem to have brought their suit on the 
assumption, that the will contemplated the devolution of pro- 
perty after Kunjiri’s death to the first defendant and her 
children, but that this provision was invalid as against the 
plaintiffs. The written statement meets this case by asserting 
the validity of the arrangements made in thé will and pleads in 
paragraph 12: 

“ Since, after the death of the abovesaid Kunjiri all the properties that 
were in her possession were held in possession by this defendant and manage- 
ment thereof was carried on inthe capacity of full owner thereof, and since 
the plaintiffs also acted hitherto agreeing ‘to the same, and the plaintiffs have 
admitted in suits and in registered documents that they have no right whatso- 
ever to the said properties, and because of the acts of the plaintiffs 
till now, and because other people have, in good faith, obtained several rights 
in the properties during the past years, the statement made that this defen- 
dant has no right to the properties that were in the possession of the said 
Kunjiri and that it is the plaintiffs that have the right is barred by estoppel.’ 

Now this pleading is not very happily worded but it 
appears to mean that the plaintiffs had agreed to the posses- 
sion of the first defendant, had admitted in suits and in regis- 
tered documents that they have no right to the properties and 
had led other people (not specified) to obtain rights in the pro- 
perties, so that the plaintiffs are estopped from asserting their 

-rights. It is to.be noted that the written statement, while 
75 
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„Sankaran “setting forth conduct and representations by the plaintiff which 

amb are inconsistent with the right that the plaintiffs now claim, 

Nangen -does not specifically plead that the first defendant was led by 

` “that conduct or by those representations to act upon the belief 
engendered by those statements and representations of the 
plaintiffs, and it will be apparent that consequential action on 
the part of other persons who are not parties to the suits 
cannot support an estoppel as between the plaintiffs and the 
first ‘defendant and her representatives. 


It is noteworthy that fourth defendant (an alienee) does 
not plead any estoppel. When the question of estoppel was 
considered in the first Court, the various statements and con- 
‘duct: of the second plaintiff’s father were summarised and the 
‘learned District Munsif, finding that the second plaintiff’s 
father had on several occasions disclaimed all interest in the 
Property and acquiesced in the possession by the first defendant, 
‘was estopped from setting up his title to the property, without 
considering specifically, the question whether these representa- 
tions and this conduct on the part of the second plaintiff's 
“father. were . representations of fact, or whether’ these 
< representations had in fact led to any action on the part of the 
first and her representatives. 


- “Ft will Be convenient now to summarise the grounds upon 
-which the estoppel is based. The learned District Munsif 
finds that N arayana, the father of the second plaintiff, knew 
about the will. He does not anywhere suggest that’ Narayana 
-or any of the plaintiffs were aware of the possibility of the 
‘Tegal ‘interpretation of the will embodied in the judgment of 
“this Court in the Civil Miscellaneous Appeal. He refers firstly 
-to a statement of Narayana in a suit wherein he was implead- 
-ed as next friend of the daughter of the present first defendant. 
„In this. suit-an objection was raised that Narayana had interests 
“opposed: to those of the first defendant's daughter. Thereupon 
‘Narayana filed im Court two statements which are Exs. IX and 
oX wherein:he asserts explicitly that he has no right in the suit 
-property (which covered parts of items 1 and 5 in the present 
suit), other than his interest as next friend of the minor 
idaughter of:the first defendant. The next piece of evidence 
-with:regard ‘to this alleged. estoppel arises out of a mortgage 
by! the: first defendant for herself and her daughter of item 2 in 
efhé:present suit, to strangers, the. mortgagees being guthorised 


wr 
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to recover rent from the second plaintiff who was in possession. 
On the basis of this contract, one of the mortgagees obtained 
a decree for rent against the second plaintiff and the second. 
plaintiff paid the decree amount without claiming that he was 


entitled to item 2 otherwise than as a lessee. The documentary 


# 


evidence for this transaction is contained in Ex. VII. The 
third piece of evidence on the case of estoppel arises out of a 
mortgage of items 3 and 5 of the suit property by the deceased 
testator, Kesava Nambiar, under Ex. XVI. Subsequently, 
the testator | assigned item 5 to the second plaintiff who under- 
took to discharge the entire debt and get item 3 released from. 
the mortgage. After the death of the testator, his widow 
Kunjiri and the present first defendant sent a registered notice’ 
to the second plaintiff requiring him to discharge the mortgage 
as undertaken by him. Thereupon the second plaintiff made a 
statement embodied in Ex. V, wherein he denied. that he had 
any right over the property, tepudiated the assignment. and 
denied that he had ever been in possession of the property- 
This statement is made in the written statement, filed i in the. 
suit of the year 1917. But it is not clear that this statement is 
anything more than a repudiation of the alleged . agreement, 
whereby the deceased testator assigned properties to the second 
plaintiff on condition of discharging a mortgage-debt. Lastly, 
there is the fact the second plaintiff and his father took no, 
action when, to their knowledge, the first defendant was behav- 
ing as. the owner of the suit properties, taking renewals, dis- 
charging. liabilities of the testator, paying rents and taxes and 
making mortgages. The learned District Munsif ‘observes, l 
. “In the full and bona fide belief that she was the owner, the first. defen-, 
dant was made to enter into all these transactions and undertook | ‘the 
numerous liabilities. .... , The long course of dealings by the first defen- 
dant as owner, the discharge of the debts of Kesava by her, the numerous + 
suits in connection with these properties, as well as.the conduct of Narayana. 
and the second plaintiff during all these years, show conclusively that the’ 


second plaintiff is estopped from setting up his right, as Streedhanami heit of 
Kunjiri and the reversionary heir of Kesava, in this suit”. 


“The learned District Mnnsif also holds that, though the 
specific statements of the second plaintiff and his father relate’ 
only to items 1, 2 and 5, because in all-these matters the ques-- 
tion who isthe heir of Kesava was the essential question,’ ee 
estoppel wotild operate as to the whole estate, i ahh, Gy, Ti 

In: appeal, the learned Subordinate Judge of “TAn 
adopts the reasoning of-the District Munsif, and says, ^ i 
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“As the facts have disclosed, the second plaintiff’s father by his omission, 
to set up his right and the second plaintiff by his declaration as well as 
omission have permitted the first defendant to believe that she is entitled to 
all the properties in the will. The conduct of both these persons had been 
throughout as if they had no right to the properties. The first defendant has 
been incurring debts in the belief that she was entitled to the properties. She 
has been discharging also debts due by Kesava Pitarar. She has been taking 
renewals from the jenmi and spending for the same.” 


Then the learned Subordinate Judge, quoting the observa- 
tions in the case of Ashtamoorthi Nambudripad v. Rama 
Mudali! observes that, 


“even if the first defendant believed that the properties belonged to her 
under the will before the representation, act or omission by the second plain- 
tiff and his father, yet their representation must have strengthened the belief 
that she already had and had some influence in determining her subsequent 
conduct.” 

The argument in the present appeal may be summarised 
as follows:—Firstly, the representations and acts of the second 
plaintiff and his father relied upon as the basis for the estoppel 
are really representations of an erroneous view of the legal 
consequences of the will of Kesava Nambi, and since there can 
be no estoppel on a point of law, the basis for the alleged 
estoppel fails. Secondly, though there is evidence that the 
first defendant, after these representations and this conduct, 
conducted herself as the owner of the property, there is no 
evidence that her conduct was caused by the representations 
relied on. Thirdly, when all the facts were known to both 
parties, and both parties were under a common error regarding 
the legal consequences of the known facts, there can be no 
estoppel. Fourthly, if there is an estoppel, it can only relate 
to items 1,2 and 5 regarding which specific representations 
were made. 

With reference to the first argument, that there can be no 
estoppel on a question of law, Mr. Sitarama Rao has quoted a 
number of authorities. In Jagwant Singh v. Silam Singh? it 
was held that an admission on a point of law is not an admis- 
sion of a ‘thing’ so as to make the admission matter of 
estoppel within the meaning of S, 115 of the Evidence Act. 
That was a case in which the plaintiff admitted in mutation 
proceedings that he and certain of the defendants were owners 
of the suit property in equal shares, making a mistake as to the 
truth of the legal position in accordance with which he was in 





1, A.LR. 1926 Mad. 1052 at 1055. 2. (1899) LL.R. 21 All, 285, - 
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fact the sole owner. It was held that he was not, by this erro- 
neous admission, regarding his legal rights, estopped from 
contending in a later proceeding that he was the sole owner. 
In a recent case of this court, Muthuswami Aiyar v. Loganatha 
Mudalil, it was held that an admission regarding the legal 
effect of the doctrine of part performance made when both 
parties were in full possession of the facts would not estop the 


party from contending that his view of the law was wrong.. 


The Privy Council in The Secretary of State for India in 
Council v. Srinivasachariar2 had to deal with a case in which 
the Government were contending that ‘an inam grant did not 
pass to the grantee mineral rights in the land, and with reference 
to evidence of conduct on the part of Government indicating 


that the Government behaved as if the inamdar had acquired. 


the mineral rights, their Lordships observed, 

“At most these proceedings can amount to no more than action taken 
under a misapprehension of the Government’s legal rights, and this could not 
make the law one way or the other, nor could it affect the Government’s 
title”. 

In Goura Chandra Gajapati Narayana Deo (Rajah of 
Parlikimedi) v. Secretary of State for India in Council, the 
Judicial Committee had to deal with the question whether 
certain lands were included within the grant to the Zamindar 
of Parlakimedi, and it was held that the conduct of the Court 
of Wards when in charge of the estate in spending Zamindari 
funds on the improvements of‘the lands in suit, under the 
mistaken idea that they belonged to the Zamindari, and the 
acquiescence of Government officials in this error could not 
constitute an estoppel against the Government from subse- 
quently contending that the land did not form part of the 
Zamindari. In the well known English case of Beattie v. Lord 
Ebury4, the question was whether the Directors of a Railway 
Company were personally liable for making a representation to 
the Manager of a Bank to the effect that they had power to 
overdraw the account, that representation being incorrect and 
it was then laid down that it wasa rule of the Chancery Court 
that a person cannot be made liable for making a representa- 
tion, unless it is a misrepresentation in point of fact and not 








1. (1934) 41 L.W. 364. 

2. (1920) 40 M L.J. 262: 48 LA. 56: LL.R. 44 Mad. 421 (P.C). 

3. (1904) 32 LA. 53: LL.R. 28 Mad. 130: 1 C.L.J. 460 (P.C.). 
4, (1872) L.R. 7 Ch. 777, 
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merely in'point of law. In the case of Hooley Hill Rubber aud 
Chemical Co. and Royal Insurance Co. Lid. In re,1 an agent of 
an Insurance company was asked by the manufacturers whether 
the company’s ordinary fire policy covered damage done 
by an explosion following a fire. The agent quoted the terms 
of the relevant clause and stated that damage caused by an ex- 
plosion resulting from a fire would be covered, except for loss 
or damage as specified in the condition, and the manufacturers 
understood the qualification to refer only to an explosion due 
to hostile action. It was held that the representation by the 
agent was a representation, not of fact, but of law,—namely, as’ 
to the méaning and effect of the condition—and that therefore, 
the Insurance Company, when sued on the policy, was not 
estopped from contending by way of defence, that the loss was 
caused by an explosion. On behalf of the respondents, reliance 
is placéd on a passage contained in Halsbury’s Laws of 
England, Vol. XIII p. 472, wherein it is observed that, l 


“while a true statement of facts, accompanied by an erroneous inference 
of law, will not estop the person who made it from afterwards denying the 
correctness of that inference, it has been held that a representation as to the 
legal effect of a document will create an estoppel, if there is no qualification 
in the representation suggesting that the document, and not its effect as 
represented, is to govern the relationship of the parties”. : : 


On the other hand, Lord Halsbury points out re 

“mere misrepresentation of a matter of legal inference from facts which. 
are known to both parties is not a ground of estoppel”. 

There is a Privy Council decision in Vertannes v. 
Robinson? wherein it has been held that mere acts of. 
acquiescence will not constitute an estoppel when the plaintiff. 
has not acted on the strength of any representation, but on an 
error common to himself and the opposite party. I have also. 
been referred to a Full Bench ruling of the Allahabad High 
Court in Jai Narain v. Jafar Beg3 wherein the effect of acts of 
acquiescence is considered, and it isheld that the party claiming, 
the benefit of the equitable doctrine of acquiescence must have 
made a mistake as to his legal right and must have expended 
some money or done some act on the faith of his mistaken 
belief, while the possessor of the legal right must have known 
of the existence of his own right which is inconsistent with the 


poaa ne aana aana aaa 


1. (1920) 1 K. B. 257. 
2: (1927) 53 M.L.J. 71: 54 LA. 276: LL.R. 5 Rang. 427 (P.C). 
3, (1926) EL.R. 48 All, 353. 
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right claimed by the other:party, he must ‘have known of the 
other party’s mistaken belief in his own rights, and must have 
encouraged the other party in his expenditure of money or in 
the other acts which he has done either directly or by abstaining 
from asserting his legal right. 


Now applying the principles embodied in these decisions to 
the facts of the present case, it appears that both parties were 
under the impression that the clause in the will of Kesava 
Nambi regarding what should happen to the property on the 
death of the widow, Kunjiri, was in fact a testamentary. dis- 
position of a remainder on the termination of the life-interest 
of the widow. Neither party appears to have had any. idea 
until after the present litigation had made some progress that 
this clause was, as this court has found it to be, a mere 
alternative provision for the disposition of the property, in case 
the widow should die before the will took effect. It follows 
that on the interpretation of the will adopted by both parties, 
until thé present litigation had advanced some distance, the 
second plaintiff and his father could not have claimed title on 
the basis on which it is now claimed by virtue of the decision 
-of ‘this court. When therefore the father of the second 
plaintiff declared ‘I have no right in the property’ he was 
stating what he believed to be the legal position as a result of 
this erroneous construction of the will which was.adopted by 
both parties. He did not say to the first defendant ‘I bind 
myself to the following legal construction of this will and 
permit you to act on that footing’. All he did was to assumé 
that his position with reference to the will was that of a person 
who was excluded by reason of a disposition in favour of the 
first defendant. It seems to me that the representations made 
by the second plaintiff’s father are representations made under 
the influence of an erroneous view of his legal rights, which 
error was common to both parties, and I do not think that in 
such circumstances, his repudiation of right can estop him from 
contending, after he has discovered his legal error, that on a 
true interpretation of the will be has title. Nor can I see how 
acts of acquiescence in the possession by the first defendant. of 
the properties can estop the second - plaintiff, when he was 
ignorant of his legal rights and did not deliberately allow the 
first defendant to suffier detriment by Apr esh ing e meow 
‘ledge of a defect. in her title, « -à Wie 
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I am moreover doubtful whether it can be said on the 
facts of this case that the first defendant acted in consequence 
of any representations made by the father of the second plain- 
tiff. Undoubtedly, she has enjoyed the properties paid the 
rents and taxes and discharged the debts of the testator, 
presumably out of the income from the properties. It is not 
to my mind established that she has suffered any detriment as 
a consequence of the representations of the second plaintiff’s 
father. Her acts in relation to the suit properties appear to 
have been the result not of these representations, but of the 
common error of both parties regarding the legal effect of this 
will, an error which has now been set right by the decision of 
this court. - I do not think it can be said that the second plain- 
tiff or his father has, by his declaration act or omission, 
intentionally caused or permitted the first defendant to believe 
a thing to be true and to act upon such belief. No doubt 
second plaintiff’s father said regarding 3 items that he had no 
right, thereby putting into words the view taken both by him 
and by the first defendant regarding the effect of the will. It 
does not appear to me that the second defendant’s acts of 
ownership were in fact caused by these statements. It must 
be observed that the fourth defendant who is an alienee does 
not allege any estoppel. I find that it is not established that 
the first defendant has acted in consequence of the representa- 
tions made by the second plaintiff’s father. 


Even if there were an estoppel, I do not see how it can be 
extended by inference to properties which were not covered by 
the representations alleged to have been made. The fact that 
the second plaintiff’s father repudiated his title to items 1, 2 
and 5 of the suit property is not to my mind a sufficient reason 
for preventing him from adducing evidence that he has title in 
items 3 and 4, even though similar considerations may govern 
the claim to all the items. And as I have already indicated, 
though these other items may be covered by general evidence 
that the second plaintiff acquiesced in the possession of the 
first defendant, mere acquiescence cannot bar a subsequent 
claim unless it can be shown that the second plaintiff knew of 
his rights and deliberately refrained from asserting those rights. 

It follows therefore that this appedl must be allowed. It 
is regrettable that though this litigation started in 1923, there 
are numerous issues on which no finding has yet been recorded ' 
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‘by the lower courts. The suit must therefore be remanded to 
the court of first instance for recording findings on the 
remaining issues. Costs will abide the result. 

K.C. ` ; Appeal allowed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR. 


Varadachari .. Petitioner* (seventh Res- 
v. pondent) 

‘The Secretary of State for India 

in Council represented by the 

Collector of Madura .. Respondent (Petitioner). 


Crown debt—Pauper suit—Portion of court-fee directed to be paid by 
defendants—Property of defendants sold in another proceeding—Right of 
Government to recover court-fee out of sale proceéds—Civil Procedure Code 
(F of 1908), S. 73-and O, 33, rr. 10 and 13. a 

Where in a pauper suit some of the defendants were directed to pay to 
‘the Government .a portion of the court-fee that would have been payable by 
the plaintiff, and in another suit against the same defendants a third party 
obtained a money decree and brought certain properties to sale and an appli- 
cation was then made on behalf of the Government that out of the sale 
proceeds the amount directed to be paid as court+fee in the prior suit might 
be paid in preference to the claim of the deceee-holder, 

Held, that the Government was entitled to recover the court-fee out of 
the sale proceeds by virtue of the claim being a Crown debt. 

Secretary of State for India v, The Bombay Landing’ and Shipping 
Company, Ltd.. (1866) 5 B.H.C.R. 23 and Gayanoda Bala Dassee v. Butto 
Kristo Bairagee, (1906) I.L.R. 33 Cal. 1040; referred to. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge of Madura 
dated the 28th day of March, 1933 and made in E. P. No. 63 
of 1933 in O. S. No. 71 of 1928. , 

P.N. Appuswami Aiyar for petitioner, : | 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for respondent. 


r 


The Court delivered the TE 


Jupcment.—This Revision petition raises. a question of 
some importance but as there: is practically no authority in 
favour of the petitioner’s contention I do. not, feel called upon 
to refer it to a Division Bench,- especially in view of the fact 

os . n f: a PRENER E 


* C. R. P. No. 1115 of 1933. ang on 29th October, 1935 
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that the principle of the decision in Gayanoda Bala Dassee v. 
Butto Kristo Bairageel and of the decision by Cornish, J., in 
Deputy Commissioner of Police v. Vedantam2 has been 
accepted by a Division Bench in C. M. P. No. 2083 of 1935. 

In O. S. No. 71 of 1928 on the file of the Madura sub- 
Court, defendants 11 to 15 were directed to pay to the Govern- 
ment a portion of the court-fee which would have been payable 
by the pauper plaintiff. In another suit, O. S. No. 97 of 1930, 
the present petitioner obtained a money decree against the 
same defendants and brought certain properties to sale. This 
Revision Petition arises out of an application made on behalf 
of the Government that out of the proceeds realised by the 
sale of the properties of defendants 11 to 15 the amount direc- 
ted by the decree in O. S. No. 71 of 1928 to be paid to the 
Government should be paid in preference to the claim of the 
decree-holder in O. S. No. 97 of 1930. The claim was made 
by the Government on the basis that as a Crown debt it was 
payable in priority to all other liabilities of defendants 11 to 
15. The lower Court upheld this contention on behalf of the 
Government. Hence this Revision Petition by the decree- 
holder in O. S. No. 97 of 1930. 


It has been argued on behalf of the petitioner that as a 
first charge is declared by rule 10 0f O. 33, Civil Procedure 
Code, only on the subject-matter of the pauper suit it could not 
have been the intention of the Code to recognise the doctrine 
of priority of Crown debts to any greater extent in connection 
with orders for costs passed under O. 33. It was contended 
that Government could well have realised all the court-fee 
payable to them in respect of O. S. No. 71 of 1928 from out 
of the properties decreed to the plaintiff in that suit. Relying 
upon certain observations in Attorney-General v. Dr. Keysers 
Royal Hotel it was suggested that even assuming that the 
Government could have invoked the doctrine of priority of 
Crown debts it must, in view of the scheme of the Code, be 
deemed to have waived or restricted its operation. 

I am not able to accede to the petitioner’s contention. 
Assuming that the Government could have realised the court- 
fee payable by the pauper plaintiff from out of the properties 
decreed.to the plaintiff in this suit, it does not take away the 


ttt tt Nt tt te 


1. (1906) IL.R. 33 Cal. 1040. 2. (1935) 69 M. L. J. 832. 
3. (1920) A.C. 508. 
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right of the Government'to recover from the defendants in the 
suit such portion of the court-fee as the Court may in the 
exercise of its power under Rule 10 direct to be recovered 
from particular defendants. R. 13 of the same order provides 
that questions arising between the Government and the parties 
so directed to pay shall be deemed to be questions arising bet- 
ween the parties to the suit under S. 47. The result is that the 
direction in the decree against any particular defendant makes 
him to that extent a judgment-debtor and the Government a 
decree-holder. It was laid down so long ago as in The 
Secretary of State for India v. The Bombay Landing and 
Shipping Company, Lid.1 that in respect of decree debts the 
Secretary of State is entitled to invoke the doctrine of priority 
of Crown debts. There is nothing in the later legislation to 
preclude the application of that doctrine. On the other hand, 
the cases I have already referred to proceed on the footing of 
its applicability. The third clause of S. 73 of the Code is 
significant in this connection. It provides that nothing in the 
section shall affect any right of the Government. In the 
context it cannot possibly refer to cases where the Government 
have a first charge; because, there is no possibility of such first 
charge being affected by anything contained in Cls. (1) and 
(2) of that section. Such a charge will prima facie be paid off 
under the proviso to Cl. (1) if the property is sold free of the 
charge. The third clause can, therefore, reasonably refer only 
to cases in which the Government is in the same position as 
any other decree-holder and its intention obviously is to say 
that in such circumstances the Secretary of State will not 
really be governed by the provisions of Cls. (1) and (2) but 
will be entitled to the benefit of the doctrine of priority. I, 
therefore, see no reason to interfere with the order of: the 
lower Court. 
“The Revision Petition is dismissed with costs. 
B. V. V. Petition dismissed. 





1. (1866) 5 B.H;C.R, 23. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;— MR. Justice King anp Mr. Justice K. S. 
MENON. 


Savear U. Vaikunta Bhat .. Appellant® (Plaintiff). 
V. 

K. Sarvothama Rao, Official Liqui- 

dator of Uppinangady Co-opera- 

tive Society Nò. 1198, Sub- 

Deputy Registrar of the Man- 

galore Section. .. Respondent (Defendant). 

Co-operative Societies Act (II of 1912), Ss. 23, 42, (2) (b) and (6)—Past 

meinbers—Liability to contribute—How far determinable by liquidator. 


A liquidator was appointed to administer the affairs of a Co-operative 
Rural Credit Society and under Cl. 2 (b) of S.42 of the Co-operative Socie- 
ties Act, it was his duty to determine the contribution to be made by the 
members and past members of the Society to its assets. Two persons, the 
appellants, contended that five years previous to the dissolution of the society 
they had ceased to be members and that hence they were not liable. The 
liquidator heard the plea and held they had not established it and that accord- 
ingly they were liable to contribute. The contributions were paid but 
separate suits were filed by the appellants claiming refund of their moneys on 
the ground that they were not liable. It was held by both the lower Courts 
that by virtue of S. 42 (6) no such suit could be maintained.. 

Held, that merely because the appellants were once members of the 
Society it could not be held that they had no right to ask the Civil C ourts to 
decide whether they were under any liability to contribute at all. 

Mukand Lal v. Liquidator, Malhotra Bank Hafizabad, (1933)1.L.R. 14 Lah 
703 and Muhamad Barkat Ali v, Anjuman Imdad Qarzga. A.LR. 1935 Lah, 
330 (2) followed. 

Thére is no clear indication in the Act that the liquidator can determine 
in such a way that this determination is not subject to be set aside by the 
Civil Courts, who are liable either as members or as past members of the 
society to contribute to the assets of the society. 


Appeal against the decree of the District Court of South 
Kanara in A. S. No. 329 of 1929 preferred against the decree 
of the Court of the District Munsif of Puttur in O. S. No. 587 
of 1928. 

B. Sitarama Rao and K. P. Sarvothama Rao for. appellant 
in both. í 

V. Ramadas for respondent in both. 

These Second Appeals coming on for hearing 

The Court made the following 

Orxver. Venkataramana Rao, J—The main question argued 
in this appeal is whether the suit is barred by S. 42 (6) of the Co- 








*S.A. Nos, 840 and 1102 of 1931. na 5th February 1936. 
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operative Societies Act, The facts necessary for the disposal of 
this question may be briefly stated. The plaintiff became a mem- 
ber of the Rural Credit Society, Uppinangady, in 1914. His case 
is that he resigned his membership and withdrew his share capital 
in 1918; The society went into liquidation in 1923, and one 
Giriappa became the liquidator and he passed an order on 9th 
July 1925, that the plaintiff was not liable; subsequently the pre- 
sent liquidator Mr. Kannan Nair succeeded him and he passed an 
order Ex. II. on 6th December 1927 directing the plaintiff to 
contribute a sum of Rs. 500. To avoid coercive process, the 
plaintiff paid the amount and seeks a refund of thè same. The 
plaintiff’s contention is that under S. 23 of the Co-operative 
Societies Act, 1912, which governs the case his liability continued 
only for two years from the date of his ceasing to be a member 
and this liability ceased in 1920 and the liquidator has no jurisdic- 
tion under S. 42 (2) (b) of the Act to levy any contribution 
from him. The answer of the liquidator is that the order made 
by him being a matter corinected with the dissolution of the society, 
no suit will lie to contest the same by reason of S. 42 (6) of the 
Act which runs as follows':— 

“Save in so far as hereinbefore expressly provided, no Civil Court shall 
have any jurisdiction in respect of any matter connected with the dissolution 
of a registered society under this Act”. ; 

It is a cardinal principle of the construction of Statutes that 
an enactment which seeks to oust the jurisdiction of Civil Courts 
should be construed strictly. The construction of the said clause 
in accordance with this principle is that before the jurisdiction of 
the Civil Court is ousted it must be a matter within the jurisdiction 
of the liquidator, though it may be a matter connected with the 
dissolution of the society. Therefore the question is, has the 
liquidator jurisdiction to pass the order in question under 
S. 42 (2) (b) which is in these terms: 

| “A liquidator appointed under sub-S, 1 shall have power to determine the 
contribution to be made by the members and past members of the society 
respectively to the assets of the society”. 

Thus the condition precedent to the exercise of jurisdiction by 
the liquidator is that the person who is directed to contribute 
should be a member or a past member. If it is disputed, the 
liquidator would have no jurisdiction to determine the liability, 
but if there isno question that a person is a member or a past 
member the liquidator will have jurisdiction to assess the contri- 
bution according to the provisions of the Act. In this case the 
plainti ff is acmittedly a past member, i.e. once a member but has 
now ceased to be. The liability of such a past member is 
determined by S. 23 which provides thus :— 
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“The liability of a past member for the debts of a registered society as 
they existed at the time when he ceased to be a member shall continue for a 
period of two years from the date of his ceasing to be a member.” 

The liquidator will determine his liability in accordance with 
the provisions of the section and then assess him for the proper. 
amount of contribution. The scheme of the Act seems to be that 
the liquidator is expected to deal expeditiously and at comparta- 
tively little expense with all questions relating to the assessment of 
contribution for getting in the assets as speedily as possible and 
deal with them finally, This is the view taken by Bhide J, in 
Muhamad Barkat Ali v. Anjuman Imdad Qarzal, Mr. Sitharama 
Rao contends that this view is not sound. His contention is that 
according to the plain language of S. 42 (2) (b) the liquidator 
will have power to determine only the contribution, i. e., fix the 
amount when there is no dispute as to liability, but when the 
liability is disputed he has no jurisdiction to determine it and that 
the condition precedent to the assumption of jurisdiction is the 
existence of a liability. He relies strongly on the Privy Council 
ruling in Secretary of State for India in Council v. Fahamidannissa 
Begum2, As the matter is not free from doubt and is of some 
importance I think it desirable that the question should be decided 
by a Bench and I accordingly refer the same to a Bench. 


These second appeals coming on for final hearing after 
reference, ‘ 


The Judgment of the Court was delivered by 


King, J.—The appellants in these two appeals were 
admittedly once members of the Co-operative Rural Credit 
Society of Uppinangady. A liquidator was appointed to 
administer the affairs of the society under Cl. 2 (b) of S. 42 
of the Co-operative Societies’ Act; it was hisduty to determine 
the contribution to be made by the members and past members 
of the society to its assets. The case of both the appellants 
was that five years before the society was dissolved, they had 
ceased to bemembers. The liquidator heard this plea and held 
that they had not established it and accordingly they as 
existing members were liable to contribute under this sub- 
section. Thecontributions were then paid and separate suits 
filed by the two appellants in the Court of the District Munsif 
of Puttur claiming refund of this money on the ground that 
they were not liable. to contribute. It was held both by the first 





1. A.LR 1935 Lah. 330 (2) 
2, (1889) L.R. 17 LA. 40: LL.B. 17 Cal. 590 (P.C.). 
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Court and by the lower appellate Court, that, by virtue of 
S.42 (6) of the Act, no such suit could be maintained. The 


question at issue in the two appeals is whether that decision is 


right or not. S. 42 (6) runs: 


“Save in so far as is hereinbefore expressly provided, no Civil Court 
shall have any jurisdiction in respect of any matter connected with the 
dissolution of a registered Society under this Act.” 


We have been referred to two cases of the Lahore High 
Court in connection with the powers of the Civil Courts in 
this matter. In Mukand Lal v. Liquidator, Malhotra Bank, 
Hafizabad1 the person who was sought to be made liable to 


‘contribute maintained that he had never been a member of the 


‘society at all andit was held that Civil Courts had power to 


‘determine whether this fact was true or not, as an essential 


preliminary to the attachment of any liability in the liquidation. 
In Md. Barkat Ali v. Anjuman Qarza2 the case was of an Ex- 
member, like the present appellants. It was held that as he had 
admitted that he had once been a member of the society, he was 


a ‘past member’ and therefore the liquidator had power to 


‘determine what contribution he was liable to pay. It is im- 
portant however, to note the extent of the admission in 
Md. Barkat Ali v. Anjuman Qarza®, It was an admission that 


` -the party had ceased to be a member less than a year before 


the Society fell into liquidation. That party therefore could, 
on no reasonable interpretation of S. 23 of the Act, which 
lays it down that liability ceases two years after membership 
ceases, have disclaimed liability. In the present case, where the 


‘contention is that the appellants ceased to be members five 


years before the liquidation we are quite unable to hold that 
merely because they were once members they have no right on 
this contention to ask the Civil Courts to decide whether they 
are under any liability ta contribute at all. 

If we now leave the decisions and come to examine the 
words of S. 42 (b) itself, we find no clear statement that the 
liquidator has power to,determine who shall and who shall not 
be liable to contribute. It seems to us it would have been easy 
for the legislature to havé made this clear by’ drafting the 
clause in some such form as this: ‘to determine which members 
and past members of the society shall contribute to the assets 
and how much they shall contribute’, That is not the way the 


1. (1933) LL.R. 14 Lah. 703.: 
2. ALR. 1935 Lah. 330 (2). , 
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sub-section is worded. We think that in construing the powers. 
of the liquidator, when these powers are to be free from all 
control by the Civil Courts, we must construe them as strictly 
as possible. We are unable to find in the Act any clear indica-- 
tion that the liquidator can determine, in such a way that this. 
determination is not subject to be set aside by the Civil Courts,. 
who are liable either as members or as past members of the 
society to contribute to the assets of the society. We are of 
opinion therefore that the decision of the lower Courts is. 
wrong and we allow the appeals and remand the suits for 
decision on their merits. Costs to abide the event. The court 
fee on the Memorandum of Appeal both here and in the lower 
appellate Court to be refunded if applied for. 

K.C. Appeals allowed and suits remanded.. 


4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :— MR. Justice VENKATARAMANA Rao. 
N. M. Roshan Umar Karim and 
Co., a Firm carrying on business 
in partnership at Palakkarai, 
Trichinopoly .. Appellant* (Plaintiff). 


v. 
The Madras and Southern Maha- 
ratta Railway, Co,, Ltd., repre- 
sented by its Agent .. Respondent (Defendant). 


Railway Company—Goods conveyed—Suit for damages-—~Risk-note 
Form A executed by sender—Liabitity of Compay for damage of goods how 
far made out—Misconduct of servants of company, what is—Interpretation: 
of ‘ misconduct’. 

A consignor of goods sent under a risk-note, bags of goat and sheep: 
skins by the defendant Railway Company. The plaintiff’s case was that when 
the waggon was opened it was found that the said skins were loaded along. 
with four jars of a certain acid known as formal-de-hyde and as two of these: 
jars had been broken, the skins had become wet. Since the goods hadi 
become valueless he sued to recover damages from the Railway Company. 
The defence was that there was no negligence as alleged on the part of the 
defendant company or of its servants. The jars contained only formal-de- 
hyde which was not classified as a dangerous combustible or inflammable 
article and there was no rule requiring them to ‘be carried separately, 
Further the consignment was booked under conditions, the risk-note form A, 
executed by the sender and subject to the remark in the railway receipt 


a 


“able to dryage and damage’ which relieved the cómpany from any liability. 


whatever. 
Heid, that in so far as neither from the classification contained in the 
rules published by the railway company nor from the manner or method of 





** Second Appeal No. 224 of 1932. 2nd December, 1935. 
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carriage when the formal-de-hjde arrived could it be made out as dangerous, 
the servants of the company should be considered to have no knowledge of 
the likelihood of damage being caused to goods loaded with them. 

In fixing the responsibility on the railway servants for misconduct it is 
well settled, that the burden of proving misconduct under risk-note was on 
the consignor. Giving the interpretation of the word ‘miscoriduct’ as including 
negligence as indicated by Suhrawardy, J, in The Bengal Nagpur Railway, 
Co.v. Moolji Sikka & Co., (1930) I.L.R. 58 Cal. 585, it cannot be said that the 
railway servants who were responsible for the loading of goods failed to 
take any care which was expected of them and necessary in the circumstances 
of the case. | 


‘ Misconduct’ discussed in view of various interpretations in decisions. 
Case-law reviewed. ' . 

Appeal against the decree of the District Court of 
Trichinopoly in A. S. No. 165 of 1930 preferred against the 
decree of the Court of the Subordinate Judge of Trichinopoly 
in O. S. No. 55 of 1928. 


T. V. Ramanatha Aiyar for appellant. 


C. Krishnaswami Aiyar instructed by King and Partridge 
for respondent. 


The Court delivered the following 


JupGMENT—This is a suit to recover damages in the sum 
of Rs. 4,500 for damage done to 37 bags of goat and sheep 
skins consigned on 17th June, 1927, by a firm of Messrs. 
B. Syed Sahib and Brothers at Cuddapah for delivery to the 
plaintiff firm at Trichinopoly. The consignment was sent 
under a risk note form A. The case for the plaintiff is that 
when the goods had to be transhipped at Arkonam on the 20th 
June, 1927, on opening the waggon it was found that the said 
skins were loaded along with four jars of a certain acid known 
as formal-de-hyde and as two of these jars had broken, the 

skins had become wet, that on the 29th June, 1927, the goods 
reached Trichinopoly, that, though open delivery was insisted 
on, the Railway Company declined to do so and the goods 
were taken delivery of and when they were taken to the plain- 
tiff’s tannery and the tanning processes were commenced it was 
found impossible to remove the hair' from the skins and the 
goods had become valueless and therefore the plaintiff is 
entitled to recover damages. In paragraph 8 of the plaint the 
ground of attack was alleged thus: 

“In consequence of the negligence of the servants of the defendant 
company in loading the bags along with dangerous and offensive chemicals, 
contrary to the rules and in not taking proper care to prevent leakage of the 


jars, the plaintiff firm has sustained losses as detailed below”. 
77 
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The defence of the Railway Company is‘ stated in. 
paragraphs 7 and 9 of the written statement thus: Paragraph 7: 


“ Paragraph 8 is not admitted and is denied. There was no negligence as 
alleged on the part of this defendant or its servants. The jar contained only 
formal-de-hyde which is not classified as a dangerous combustible or 
inflammable article and there is no rule alleged requiring the same to be 
carried separately. The suit consignment was carried and dealt with when 
in custody of this defendant with all the care and caution required under 
law. Hence this defendant is not liable in the suit”. 


Paragraph 9: 
“Further, the consignment was booked under conditions, the risk-note 
form A, executed by the sender and subject to the remark in the railway 


receipt “liable to dryage and damage” relieves the company from any 
liability whatsoever”. i 


The learned Subordinate Judge who tried the suit was of 
opinion that formal-de-hyde comes within the designation of 
dangerous goods, that the company in violation of their rules 
loaded the goods in the same vehicle as ordinary goods and ` 
that the damage was caused by the jars containing formal-de- 
hyde having broken, that the Railway Company was not 
protected by the risk note and that they were guilty of mis- 
conduct and the plaintiff is entitled to get a decree and 
accordingly gave a decree for a sum of Rs. 3,300. The learned 
District Judge on appeal, also found that the plaintiff’s skins 
were damaged and rendered substantially unfit for the purpose 
for which they were intended to be put by no other cause than 
the action of the formal-de-hyde which was spilt in the waggon 
in which they were being carried by the defendant company, 
that the solution in the jars contained full strength commercial 
formal-de-dyde which is-really dangerous to the skins, but it 
is commonly known as an antiseptic and a disinfectant and it 
does not find a place in the schedule of dangerous goods 
prepared by the Indian Railway Conference Association, that 


“the servants of the Company are not expected to have expert 


knowledge, that the Goods Traffic Book not having classed 
formal-de-hyde as dangerous goods the servants of the Railway 
Company were not guilty of any negligence and. therefore they 
were not guilty of any misconduct and the defendant company 
is’ therefore exempt from liability. On appeal before me Mr. 
T. V. Ramanatha Ayyar has raised the following contention (i) 
the risk note form A was intended to be taken only when the 
goods are consigned at owner’s risk, when the Railway Company 
‘charge less than the ordinary tariff rate, whereas in this case 
the company has taken- the ordinary rate and though the 


LXX] THE MADRAS LAW JOURNAL REPORTS. 611 


plaintiffs signed Ex. A it should not exempt the company from 
liability and the taking of risk note form A itself was illegal 
and (2) that the Railway Company was guilty of misconduct 
in having loaded formal-de-hyde along with skins, formal-de- 
hyde being a dangerous and deadly poison coming within the 
‚meaning of dangerous goods according to R. 34 of the rules 
issued by the Railway Company. It was contended in answer 
that the fact that the ordinary rates were charged by the Railway 
Company does not preclude them from taking risk-note form A 

. and once that note had been executed the Railway Company is 
exempt from liability under S. 72 of the Indian Railways Act 
except upon proof of misconduct as indicated in the note, that 
formal-de-hyde is not dangerous and in any event the servants 
of the Railway Company were not negligent in the circum- 
Stances of this case and there was no misconduct on the part 
of the railway servants to make the administration liable. 

In regard to the contention that the railway is not protected 
by risk-note form A, it is urged that R. 39 of the Railway 
tules clearly indicates that the risk-notes are intended to be 
taken only when the goods are carried at less than the ordinary 
rates and R. 39 runs: 

“ Risk notes. In all cases when goods or live-stock are conveyed at the 
tisk of the owner, or on the understanding that the risk accepted by the 
Railway is limited to any extent below the full value of the consignment, or 
the several sums prescribed in the Indian Railways Act IX of 1890, the con- 
signor is required to execute a risk note, prior to acceptance for despatch, on 
one of the forms given in Appendix D. The forms have been sanctioned for 
use by the Governor-General in Council in accordance with the provisions of 


IS. 72 of the Indian Railways Act IX of 1890, and can be obtained at any 
goods booking station”. 


In my opinion the obligation of the Railway Company 
must be judged in the light of S. 72 of the Act. 


Section 72 provides that the obligation of the railway 
administration is that of a bailee under Ss. 151 and 152 of the 
‘Contract Act and that an agreement to limit that responsibility 
is void unless it is (a) in writing signed by or on behalfof the 
person consigning animals or goods and (b) is otherwise in form 

` approved by the Governor-in-council. The section is plain. and 
unambiguous and the Railway Company.is protected from the 
ordinary responsibility of a bailee if these two conditions above 
mentioned are satisfied, and it is not disputed that the risk 
note form A fulfils these two conditions. It is not permissible 
to import any other qualification: or condition when the 
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language of the statute is plain. No doubt R. 39 indicates that 
ordinary tisk notes ought to be taken when the goods are con- 
signed at the risk of the owner and the Rule says that the con- 
signor is required to execute it. There is nothing to preclude the 
railway company even when charging ordinary rates to take risk 
note A with reference to particular class of goods. In fact the 
tisk note form A states that the form is to be used when articles 
are tendered for carriage which are either already in bad 
condition or so deféctively packed as to be liable to damage, 
leakage or wastage, in transit. Even when ordinary rates are 
charged’ it is open to the railway company to consign it under 
risk note form A if the goods were of the description mention- 
ed therein. The very risk note form A Ex. II signed by the 
plaintiff states: 

“ Whereas the consignment of bags of goat and sheep skins is liable to. 
damage... 2... , F 

It is contended by Mr. Ramanatha Ayyar there is no. 
question of the bad condition of the goods in this case nor that. 
the goods were defectively packed so that the risk note form A 
would not obviously apply to a case like this. He contends that 
so far as wet goat and sheep skins are concerned, under the rules. 
of the Railway Company, no special conditions of packing were 
required and the only condition required is as stated in the: 
rules issued by the Railway Company as special. conditions. 
applicable to certain goods at page 636: , 

“ Section 4, only accepted for carriage if they have been stripped of all 
flesh and are free from any unpleasant smell. If loaded with hides and 
skins, the mixed consignment is charged at the rates applicable to " Hides. 
and skins”, When carried in open wagons they must be protected by tarpau-- 
lins provided by senders. Railways do not allow the use of their sheets íor 
such traffic”. 

On the other hand he says that the goods were packed in 
gunnies. To my mind defective packing does not necessarily 
mean packing not according to conditions prescribed by the- 
railway. Defective means not perfect. Packing may be 
defective in the sense that the goods may be liable to damage,. 
leakage or wastage. 


The next question then arises whether the servants of the 
Railway Company are guilty of misconduct. It may be noticed 
that the word “misconduct” in the risk note forms was. 
substituted in 1924 for the words ‘wilful neglect, misappropria- 
tion, theft etc’, and the circumstances under which the form. 


1 
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was changed were noticed by Suhrawardy, J., in The Bengal 
Nagpur Railway Co. v. Moolji Sikka & Co. The word ‘mis- 
conduct’ has been variously interpreted by the learned Judges 
of the different High Courts. Three views have been taken. 


1. The view taken by Guha, J., in The Madras and 
Southern Mahratta Railway Co. v. Sundarjee Kalidas? : 


“Tt may be taken to be well settled now, that misconduct is not neces- 
sarily established by proving even culpable negligence. Misconduct is some- 
thing opposed to accident or negligence. It is the intentional doing of some- 


thing which the doer knows to be wrong, or which he does recklessly, not 
caring what the result may be”. 


This was cited with approval by Madhavan Nair, Jes 
The S. I. Ry & Co., Lid. v. Dandhayuiham Chettiar.3 This is is 
also the view taken by the Patna High Court in B. N. Ry. Co. 
v. Hukum Chand4 where James, J., says: 


“1 do not consider that there is any necessity for discriminating between 
the meaning of the term “misconduct” in the new form and the term ‘wilful 
neglect’ in the old The reasonable view is to hold that the term 
misconduct means ‘wilful neglect’ including a fortiori anything more culpable 
and rendering it unnecessary to complicate the form unduly by mentioning 
theft, or criminal misappropriation or criminal breach of trust”. 


2. The view taken ın The Bengal Nagpur Railway Co. 
v. Moolji Sikka & Co.,1 by Suhrawardy, J at page 592: 


“The present risk note, therefore, is wider and more comprehensive in 
enlarging the liability of the railway than the old form of the English note. 

. “Misconduct is distinguished from accident and is not far from neglig- 
ence, not only gross and culpable negligence, and involves that a person mis- 
conducts himself when it is wrong conduct on his part in the existing circum- 
stances to do, or to fail or omit to do (as the case may be), a particular thing 
or to persist in the act, failure or omission or acts with carelessness.—The 
word ‘misconduct’ as used in the new risk note B is wide enough to include 
wrongful commission and omission intentional or unintentional—any act 
which it wrongfully did or which it wrongfully neglected to do, or to put it in 
another way did what it should not have done and did not do whatit should 
have done..... Tam not inclined to accept the view that misconduct only 
refers to acts of gross or culpable negligence and the term does not ordinarily 
cover acts of mere negligence. In my judgment, the word “misconduct” 
denotes any unbusiness-like conduct and includes negligence or want of 
proper care which a bailee is to take under S. 151, Indian Contract Aét. The 


immunity, which the risk note brings to the railway company is by shifting the 
burden of proof”. J 


. This is the view which Mitter, J., of the same High Court 
also took in B. N. Ry. Co., Lid. v. Moulji Sicka & Co.,5 and 
in Secretary of State v. Dhokalmalé and by another Bench in 





1. (1930) I.L.R. 58 Cal. 585 at ‘591 and 592. 
2. (1933) LL.R. 80 cal 996 at 1009. , 3. (1934) 67 M.L.J. 704. 
1.R. 1930 Pat. 559 at p. 561. 
5. ALR. 1929 cal. 664. 6. (1931) 35 C.W.N. 1250. 
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The Bengal Nagpur Railway Co.. Lid. v. Moolji Sicka & Co1 
In a later decision of the Patna High Court, Jamunadas v. E. 
I. Ry. Co.2 Jwala Prasad, J., observes: 

“ The word used in those risk notes is “misconduct” and not “wilful mis- 
conduct”. Hi 

A mere omission to do what is expected of a person to do 
constitutes misconduct, whereas if such failure is directed to 
intentionally cause mischief or loss to any person, then it is 
called “wilful misconduct” : 

“ The railway administration or its servants might not have intended to. 
cause any damage to the plaintiff’s consignment and with that object neglect- 
ed to do their duty, buta mere neglect of duty will charge them with mis- 
conduct and will bring the case within the Risk Notes”. _ 

Apparently in a way this seems to have been the view of 
Wallace, J., in M. & S. M. Ry. Co. v. Nallathambi Chetti & 


Co.,3 where he says: 

“ Obviously something more has to be shown, namely, that responsible 
care and caution, was not being used by the company or by their staff, or that 
the staff was grossly insufficient for its purpose, so insufficient as to import 
negligence in the administration, or that as a matter of fact the staff was 
negligent and was not doing its proper duty”. 

3. The view taken by Fawcett, Ag. C. J., of the Bombay 
High Court in M. & S. M. Ry. v. Jumakhram4 is as follows: 

“Tn any case, the sapisan used in the present risk note is “mis- 

conduct” which does not ordinarily cover acts of negligence”. 


Kemp, Ag. C. J., of the same High Court in B. B. & C. I. 
Ry. v. Rajnagar Spinning Etc., Co.,5 observes: 


“Tam not prepared to accept the test of the meaning of the word ‘mis- 
conduct’ as what a reasonable man would have done under the circumstances. 
I think the word suggests that a railway servant had been guilty of doing 
something which was inconsistent with the conduct required of him by the 


„Tules of the company”. 


One thing is plain. The word ‘misconduct’ cannot obvi- 
ously mean the same as ‘wilful misconduct’, an expression 
which is used in the English risk note forms in England and 
on the construction of which cases in England. were decided, 
In my opinion the same interpretation should not be adopted in 
construing the word ‘misconduct’ in the ‘risk note form A. In 
Lewis v. The Great Western Railway Companys the distinc- 
tion between misconduct and wilful misconduct is noticed. 
emaa 

1. (1931) 54 C.L.J. 314. 2. A.I.R. 1933 Pat. 630 at p. 632. 


3. (1927) 53 M.L.J. 407. 4. (1928) 52 Bom. 770. 
i 5, (1929) 54 Bom. 105. 
> > 6, (1877) LR. 3 Q.B.D. 195. 
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Bramwell, L.J., observes at p. 206: 


“ Wilful miscondut” means misconduct to which the willis a party, 
something opposed to accident or negligence; the misconduct, not the con- 
duct, must be wilful”. 


Brett, L.J., at p. 211 observes: 


“Care must be taken to ascertain that it is not only misconduct but wilful 
misconduct, and I think that those two terms together import a knowledge of 


wrong on the part of the person who is supposed to be guilty of the act or 
omission”. 


Cotton, L.J., observes at p. 213: 

“T do not think there can be any doubt at all that wilful misconduct is 
something entirely different from negligence, and far beyord it, whether the 
negligence be culpable, or gross, or howesoever denominated”. 

In In re City Equitable Fire Insurance Company Ltd}. 
Romer, J., adopts the distinction thus laid down between mis- 
conduct and wilful misconduct in In Lewis v. The Great 
Western Railway Company? vide also Forder v. Great Western 
Railway Companys. In Norris v. Great Central Railway 
Company4 where a Railway Company was charged with having 
allowed certain scenery to be carried in an open waggon, they 


were held not liable and protected by the risk note. Lush, J., 
observes: 


“There was no evidence at all upon his case of any intentional wrong 
conduct on the part of the servants of the railway company * * * looking 
at the case as a whole I think it isa case simply of carelessness-——it may be 


gross, it may be what one may call ordinary carelessness, but the evidence ' 


for the plaintiff and evidence for the defendants in my opinion make no case 
whatever of anything beyond carelessness on the part of the company’s 
servants. It is quite obvious, as I say, that that is not sufficient”. 

His Lordship by the use of the word ‘intentional’ in 
interpreting wilful misconduct clearly seems to indicate that 
misconduct is wrong conduct, and simple carelessness, though 
it was established in that case, would not come under the term 
‘wilful misconduct’. Thus it will be seen that the English cases 
lay stress on the word ‘wilful’. From that stand point even 
culpable negligence or gross negligence would not be miscon- 
duct. So the interpretation placed in The Madras and Southern 
Mahratta Railway Company v. Sundarjee Kalidasë by Guha, 
J., which is based on English cases is not sound and should 
not be adopted in the interpretation of the word ‘misconduct’ in 
the risk note A. The word ‘misconduct’ is a relative term and 





1. (1925) Ch. D. 407 at pp. 433 and 434. > 
2. (1877) 3 Q.B.D. 195.. 3. (1905) 2 K.B. 532. 
4. (1915) 114 L.T. 183. 5. (1933) I-L.R. 60 Cal. 996. 
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occurs in various Acts, for example, in the Arbitration Act, 
Legal Practitioners Act and in a number of other Acts. It 
has to be construed with reference to the subject-matter and 


„the context wherein the term occurs having regard to the scope 


of the Act which is being construed. ‘Misconduct literally 
means wrong conduct or improper conduct. For example, in 
construing the word ‘misconduct’ in English Arbitration Act 
Tindal, C.J., observes in Re Hall and Hinds: 

The mistake and act of carelessness is so gross as to 
atout, “though notina moral point of view, yet in the judicial sense of that 
term, to misconduct on the part of the arbitrators. Lala culpa or crassa 
negligentia both by the civil law and our own, approximates to, and in many 
instances cannot be distinguished from, dolus malus or misconduct ”. 


In Moore v. The High Bailiff of Brompton County Court2 
a question arose whether a high bailiff of a County Court was 
guilty of misconduct in having sold in execution of a judgment 
goods which were found to be implements of the debtor’s trade 
within the meaning of the term as used in the 50th section of 
the County Courts Act, 1888 and it was held that he was not 
guilty of misconduct, and in selling the goods he did not do it 
with a wrongful intention though he might be guilty of error 
of judgment or negligence. Re Hills where an attorney acting 
as a clerk for a firm of attorneys was suspended for misap- 


_Propriation of moneys received by him as balance of purchase 


money in completing a sale, it was held that though the mis- 


` conduct was not strictly committed in his profession, it was 


‘misconduct which would prevent him from becoming an 


attorney and Blackburn, J., said: f 
“Ttalways should be considered whether the particular wrong done is 
-connected with the character of attorney”. 
The word ‘misconduci’ in the risk note should therefore be 


-construed in relation to the consignor and the responsibility 
judged accordingly. In my opinion the correct view is that 
laid down by Suhrawardy, J., and I agree with him that the 
present risk note is wider and more comprehensive in enlarging 


“the liability of the railway than the old form or the English 


‘note and also with the definition of misconduct given by him 


-namely ‘misconduct’ is distinguished from accident and is not 


far from negligence, not only gross and culpable negligence, 
aand involves that a person misconducts himself when it is 
-wrong conduct on his part in the existing circumstances to do 








1. (1841) 2M. & G. 847 at 852: 133 E.R. 987. 
‘2. (1893) 69 L.T. 140. 3. (1868) L.R. 3 Q.B. 543. 
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or to failto omit to: do (as the ¢ase may be), a particular 
thing or to persist in the act, failure or omission or acts with 
carelessness, Judged by this test it will have to be seen 
whether in the present case the servants of the Railway Com- 
pany were guilty of misconduct. The charge levelled is that 
at Cuddapah the wet skins were loaded in a waggon “which 
contained formal-de-hyde. This again depends upon the fact 
whether formal-de-hyde comes under the designation of 
dangerous goods and in so loading the servants of the Railway 
Company acted negligently in such a manner as to make their 
act amount to misconduct. The Railway Company:have publish- 
ed rules in regard to explosives and other dangerous goods 
which they undertake to carry. S.47 of the Railways Act 
provides that the Railway Company is empowered to make 
general rules for declaring what shall be deemed to be, for the 
purposes of this act, dangerous or offensive goods, and for 
regulating the carriage of such goods. Under S. 54 the 
railway administration may impose conditions not inconsistent 
with this Act or with any general rule thereunder, with respect 
to the receiving forwarding or delivering of any animals or 
goods. Rules have been framed by the Railway Company in 
regard to the carriage of the explosive and other dangerous 
goods. R.1 says: 

“No explosives or other dangerous goods; except those provided for in 


schedules I and II with conditions of carriage will, under any circumstances, 
be accepted for conveyance by rail”. 


R. 4 says: 


“For the purposes of S. 59 of the Indian Railways Act, 1890, the 
commodities mentioned in Schedules I and II are WEKE declared to be 
dangerous goods”. 


.-,, It may at once be stated ibat formal-de-hyde is not one of 


the commodities mentioned in Schedules 1 and II. R. 36 gives 
the definition of dangerous, goods under which'it is stated that 
dangerous, corrosive and. poisonous . chemicals also will be 
dangerous, goods. R. 41 says: 


“ Maximum quantity which may be despatched. There is no restriction 
as to the maximum quantity of dangerous goods other than explosives 
which may be despatched by goods train, but such goods ‘shall be loaded i in 
-covered iron vehicles”. = 


R. 42 says: 
“ Dangerous goods must not be loaded in the same vehicle as ordinary 


goods”. 
78 


618 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


It will thus be seen that formal-de-hyde is not classed 
under dangerous goods either in Schedule I or Schedule II. If 
it were classed under dangerous goods special precautions are 
provided for its carriage namely that it should be conveyed in 
a covered iron vehicle. It is admitted in this case that formal- 
de-hyde was despatched from Bombay in an ordinary wagon 
intended to carry all items of goods and the railway servants 
at Cuddapah could not ordinarily be expected to know that 
formal-de-hyde would be dangerous goods, either from the 
classification contained in the rules published by the Railway 
Company or from the manner or method of carriage when the 
said goods arrived at Cuddapah. It is contended that formal- 
de-hyde of the full percentage is dangerous. But formal-de- 
hyde is also an antiseptic and a good preservative for hides in 
a weak solution and improves the tanning. So formal-de-hyde 
is only relatively dangerous. In fixing the responsibility on 
the railway servants for misconduct it is well settled the 
burden of proving misconduct under the risknote is on the 
consignor. There is nothing on the record to show that the 
servants at Cuddapah who actually loaded the wet skins in the 
carriage containing formal-de-hyde must reasonably have been 
aware that the formal-de-hyde which was in the waggon was 
of the full strength and dangerous in the sense that they should 
not be loaded along with it. Giving the interpretation of the 
word ‘misconduct’ as including negligence as indicated by 
Suhrawardy, J., it cannot be said that the railway servants at 
Cuddapah who were responsible for the loading of the goods 
failed to take any care which was expected of them and neces- 
sary in the circumstances of this case. Therefore on the 
evidence of record it cannot be said that the servants of the 
Railway Company were guilty of misconduct and the defen- 
dants are therefore not liable for damages. 


In the result the second appeal fails and having regard to 
the circumstances of this case I make each party to bear his or 
their own costs in this second appeal and the appellant do pay 
half the costs of the respondent in both the lower courts. 


+ 


K. C. e Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Cornish AND Mr. JUSTICE 
V ARADACHARIAR. 


Hari Ramayya (dead) and another .. Appellants* (Plaintiff 
and his L. R.) 
v. 
Bhagavatula Venkatachalapati and 
others .. Respondents (Defen- 
dants). 
Hindu ‘Law—Adoption—Widow adopting by auihority—Sapindas of 
her deceased husband—Nearest reversioner not giving his consent—Reason 


of refusal being mere suspicion of widow's bent of mind not being spirttual— 
Adoption whether valid. 

Where a widow’s adoption of a boy to her deceased husband was ques- 
tioned by a nearest reversioner and the adopted son relied upon the consent 
given by a nephew of the plaintiff and another who was also a more distant 
reversioner than the plaintiff, who had both of them signified their consent 
by a document and the evidence in the case showed that a letter from the 
widow had been sent to the plaintiff to the effect. ‘If as before you delay 
and keep quiet I shall treat it as an indication of your consent and shall adopt 
the said boy L’ and also a letter had been received by the widow from the 
plaintiff whether in reply to the letter above or without knowledge of it 
namely ‘It does not appear that you have a religious bent of mind and 
so any arrangement you might make as regards the property will not be 
valid in law,’ 

Held, (1) that the result’ of the evidence was that the plaintiff was 
undoubtedly consulted by the widow, but either he had evaded giving an 
answer or had led the widow to believe that he had no objection. 

(2) The mere allegation by the plaintiff that the widow was not acting 
from spiritual motive could not certainly be taken to be a justifiable reason 
for refusal of consent by the plaintiff. 

Sri Krishnayya Rao v. Surya Rao Bahadur Garu, (1935) 69 M.L.J. 388 
(P.C.), followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam dated 14th December, 1928 and passed 
in O. S. No. 2 of 1927. 

K. Kameswara Rao for appellant. 

Ch. Raghava Rao, M. Appa Rao and P. Satyanarayana 
Rao for respondents. 

The Judgment of the Court was delivered by 

Varadachariar, J.—This is an appeal by a reversioner who 
sued to recover possession of the estate of one Ananthayya. 
The last male owner died in 1886, leaving a widow anda 
daughter. The widow died in October, 1925, and as the 





* Appeal No. 184 of 1930. 4 8th November, 1935, 
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daughter and a son born to the daughter had predėceased the 
widow, the plaintiff filed this suit in January, 1927, claiming 
to recover possession of the properties alleged to belong to the 


estate. Several sets of defendants were impleaded in the suit 


and various questions were raised by the different sets of 
defendants. For the purpose of this appeal, it is sufficient jo 
deal with one question raised by the forty-seventh defendant, 
who claims to have been adopted to Ananthayya by his widow 
on the 10th June, 1925. 

There is scarcely any dispute before us either as to the 
truth of relationship alleged by the plaintiff or as to the factum 
of the adoption of the forty-seventh defendant. The only 
question argued before us is as to the validity of the adoption. 

The adopted son relies upon the consent given by a nephew 
of the plaintiff (D.W. 7 in the case) and one Chalamiah 
(D. W. 2) who is also a more distant reversioner than the 
plaintiff. Their consent is evidenced by Ex. II. Though some 
suggestions have been made that their consent was given for 
improper reasons or at any rate was not the result of the 
exercise of an independent discretion, we see no reason for 
taking this argument seriously. No corrupt motive has been 
proved beyond a suggestion that they very readily consented 
when they came to the village on the 9th June, the date on 
which Ex. II was given. Their evidence is that they had 
been previously spoken to about the matter; but, even putting 
that aside, there can be no doubt that they were well aware of 
the circumstances of the family and there was no very intricate 
problem which required deliberation for a number of days. 
The. consent under Ex. II could not be invalidated on that 
account. There is equally little force in the argument that in 
giving consent under Ex. II these two sapindas must have 
been under the impression that the plaintiff had already 
consented and that therefore it was not the result of an 
independent discretion. Ex. II does not recite any consent by 
the plaintiff. Their statements from the witness box are to 
the effect that to their very knowledge the plaintiff orally 
agreed. This may be true or may not be true, but on the 
strength of that statement it is obvious there could be no 
question of any misrepresentation to them by. the widow or 
of their having acted on the faith of that representation. 
A reservation to the effect that in such cases there can 
be no objection to the consent on the ground: of ‘want of 


Hi 
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independent exercise of judgment is clearly made in the 
judgment in Subramanyam v. Venkammal. Further these two 
sapindas distinctly say that they. gave their consent because 
they thought that the adoption was a proper act and D.W. 7 
goes the length of saying that he would have given his 
consent whether the plaintiff had consented or not. We are 
therefore unable to uphold the objections to the validity of the 
consent given under Ex. II. 

A more serious objection is as to the absence of the 
plaintiff’s consent because he was the nearest reversioner. The 
evidence on this matter stands this way. A letter was 
undoubtedly sent by the widow to the plaintiff on the 10th 
March, 1925 (Ex. C); and it would appear to have been 
received by the plaintiff on the 13th March. Though both 
parties are residing in the same village, in fact in opposite 
houses, it is the plaintifi’s case that he never said anything to 
, the widow about that matter, though it is the widow’s case 
that the plaintiff had orally expressed his consent to her adopt- 
ing. Onthe 28th May, 1925, the widow sent another letter 
referring to her letter of the 10th March, 1925 and asking for 
the execution of a proper deed of authority to adopt within 
four days of the receipt of the notice. She goes on to add: 

“If, as before, you delay and keep quiet, I shall treat it as an indication of 
your consent and shall adopt the said boy Lakshminaryana”’. (47th defen- 


dant); < 
- The defendants suggested that the plaintiff had 


knowledge of this letter before he left the village but 
the gearned Judge has not accepted that contention of 
- theirs. We are willing to proceed on the assumption that 
the plaintiff did not know of this letter having been sent. It is 
his evidence that he left the village before the receipt of this 
letter, because he had to be absent in connection with his 
daughter’s nuptials. It happens that he writes Ex. V dating it 
as on 4th June, 1925 and purporting to write it in his native 
village Choragudi. It is addressed to the widow and runs in 
the following terms: 

“ I have gone through the letter you wrote to me. It does not appear that 
you have a religious bent of mind and so any arrangement you might make 
as regards the property will not be valid in law”. 

It is clear from the envelope in which this letter was sent 


that it was posted not at Choragudi but in another village on 
the other side of the river. There appears to be a delivery of 


it ng A Na ae 


1. - (1903) 13 M.L.J. 239 : LL.R. 26 Mad. 627 at 631. 
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letters in the village only once a week; the defendants insist 
Ex. V was delivered to the widow only on the 13th June, and 
there is no proof to the contrary. The evidence is not very 
satisfactory as to why this letter came to be written at all on 
the 4th June, and much less why it purported to be written at 
Choragudi but posted in the other place. The plaintiff’s story 
is that his son-in-law happened to come to Choragudi on the 
fourth when the plaintiff mentioned to him about Ex. C. and 
the son-in-law advised him to reply in the terms contained in 
Ex. V. One cannot get over a suspicion that there must be 
more behind Ex. V, though there may not be proof positive 
that Ex. IV was seen by the plaintiff before writing Ex. V. 
There is a possibility that being in the village the plaintiff 
might have come to know of some such thing brewing and 
Ex. V might be the result. We are however willing to deal 
with the case on the footing that Ex. V is only a reply to Ex. 
C. 


The plaintiff, in his evidence as a witness in the case, has 
not very much improved upon the reasons for his withholding 
assent to the adoption beyond what he stated in Ex. V. 
Pressed to explain what he meant by the expression, absence of 
Paramarthgnanam in Ex. V he would only say that he meant 
that the widow was merely actuated by an intention to defeat 
the reversioners. It is curious that the explanation which, has 
now been pressed before us, namely, that the widow’s idea of 
adoption was only the result of the disputes between herself and 
first defendant was not referred to in Ex. V. Nor doesgthe 
plaintiff say that that is what he meant to convey by Ex. V. 


The result of the above evidence is that the plaintiff was 
undoubtedly consulted by the widow, but either he evaded 
giving an answer or led the widow to believe that he had no 
objection. If either of these inferences is correct, it cannot be 
seriously maintained that the widow was not justified in making 
the adoption on the strength of the consent given by the more 
distant sapindas. Even if we. should take it that the plaintiff 
had refused his consent, the plaintiff’s position cannot be 
stronger than if Ex. V had reached the widow before the 
adoption was made. In view of the terms of Ex. V and the 
explanation given by the plaintiff in the witness box as to what 


-his reasons were, we are unable to hold that the refusal was 


for justifiable or proper reasons which should actuate a sapinda 
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when he is applied to for consent for an adoption to be made 
by another sapinda’s widow. As the matter has been set at 
rest by the recent decision of the Privy Council in Sri 
Krishnayya Rao v. Surya Rao Bahadur Garui we need not can- 
vass the earlier cases. That same case is also authority for the 
view that the only person whose motive requires to be canvass- 
ed in such cases is the sapinda who either gives his consent or 
withholds his consent and not the widow. This was expressed 
in strong terms by Jackson, J., in Murahari Brahma Sastri v. 
Sumitramma2, The learned Judge said that if an adoption is 
regarded as a form of birth, the logical conclusion would 
seem to be that the widow's motive in making an adoption is no 
more material than a wife’s motive in having a baby. The 
learned Judge however thought that some of the decisions of 
this court tended the other way; but there could hardly be 
much force in that argument after the decision of the Privy 
Council. 


Taking it however that a proved case of a corrupt bargain 
or a conspiracy between the widow and the consenting sapinda 
may be a sufficient justification for invalidating an adoption, 
we see no such proof of corruption or conspiracy in the present 
case. It has been pressed upon us that the widow did not 
think of making an adoption between 1886 and 1925. That is 
accounted for by the fact that she had a daughter and after- 
wards a daughter’s son and as long as they were a live it was 
hardly likely that any Hindu widow would have thought of an 
adoption. It is only on the death of the daughter’s son in 
1923 that the question of adoption would legitimately have 
occurred to the widow. It is then said that by various 
transactions of the widow, nearly all the husband’s properties 
had passed away from the widow and into the possession of 
the first defendant before 1925 and it is only in consequence 
of disputes between the widow and the first defendant whereby 
the widow was foiled in her attempts to get some property 
from the first defendant that the widow made the adoption. 
Assuming this to be true, we do not see that that will bring the 
case within the doctrine of corrupt motive as understood in 
this class of cases. The mere allegation in Ex. V that the 
widow was not acting from a spiritual motive cannot certainly. 


1. (1935) 69 M.L.J. 388, (P.C.). 


2. (1933) 66 M.L.J. 577: LL.R. 57 Mad. 411 p. 426. 
. 


Hari 
Ramayya 


v. 
Venkata- 
chalapati. 


Varada- 
chariar, J. 
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Hari - be taken to. be a justifiable reason for refusal of consent by, 
Ramayya the plaintiff. An allegation to.the same effect was found in 
enkai the sapinda’s letter that was in question before the Privy 
“mapali. Council in the case in Sri Krishnayya Rao v. Surya Rao 
Varada- Bahadur Garu! the letter there began with the words: 
chariar, J. 

“I have come to know that you are not adopting with an honest purpose 
either for the spiritual salvation of your husband or for the perpetuation of 
his line”. 

Their Lordships of the Privy . Council did not take this 
seriously at allas an argument in justification of the refusal 
of consent. 


In these circumstances we agree with the learned Judge 
that the adoption of the forty-seventh defendant was valid in 
law, though not exactly for the same reasons as are given in 
his judgment. The appeal is accordingly dismissed with costs 
of the forty-seventh defendant who is the forty-fifth respondent. 


` There is a memorandum of objections by defendants 1 to 
3, which raises a question as to whether the widow had made 
a surrender in favour of her daughter or daughter’s son so as 
to make the daughter’s son, the stock of descent. Some ques- 
tions have also been raised as to the title to certain items. But 
in the view that we have taken that the plaintiff’s suit must 
fail and as we are told that there is another litigation pending 
in the lower Court between the adopted son and defendants 1 
and 3, we think it unnecessary to express any opinion upon 
these questions. We are not to be understood as affirming the 
lower Court’s findings on these points. They are left open. 
With these remarks we dismiss the memorandum of objections 
but make no order as to costs. | 


K.C. | Appeal and, Memo of objections dismissed. 


1. (1938) 69 M.L.J. 388 (B.C), - 
6 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——MR. Justice VARADACHARIAR. 


Minor E.R. Gurunatha Chettiar by 
next friend Angammal—Declared a 
major (Vide Order dated 29th 
. August 1935 in C.M.P. No. 3134 of 
1935) .. Petitioner* (Plaintiff). 
v. : 
Thr Secretary of State for India in 
Council represented by the Collector 
of Salem. .. Respondent (Defen- 
dant). 


Court-Fees Act (VII of 1870 as amended by Madras Act V of 1922), 
S. 7 (iv) (c), Madras Proviso—Applicability—Meaning of expression “relief 
sought is with reference to immoaveable property” —Suit by mittadar to estab- 
lish immunity from liability for irrigation cess—Prayer for refund of cess 
paid—Suit whether relates to immoveable property or easement—Court-fee 
payable. 

The prima facie interpretation of the expression “the relief sought is 
with reference to immoveable property” in the proviso to S.7 (iv) (c) in- 
serted in the Court-fees Act by Madras Act V of 1922 is that the dispute 
should in seme sense relate to the title to immoveable property. Also the 
words ‘relief sought’ in the proviso should be read as relating to the word 
‘consequential relief’ in Cl. (c) of S.7 (iv) of the main Act. 

Where a Mittadar brought a suit. for a declaration that in respect of 
certain lands in his Mitta he was entitled to take water from the Cauvery 
river free of irrigation cess and for refund of a certain sum of money 
which according to him had been illegally levied from him and the trial 
court held that the plaintiff should pay court-fee under S. 7 (iv) (c) of the 
Court-Fees Act read along with the proviso added by the Madras amendment 
to that clause, 

Held, in revision, that the plaint could be so read as to make the prayer 
for declaration ancillary to the prayer for refund. 

Held further, that assuming the prayers had to be read independently and 
S.7 (iv) (c) applied, the suit did not fall within the proviso added by 
Madras Act V of 1922 because the plaintiff was merely asking for an immu- 
nity from assessment to water cess and was not seeking relief with reference 
to immoveable property or a right of easement, 

In re Venkatakrishna Pathar, (1926) 52 M.L.J. 121 considered. f 

Petition under S. 115 -of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
Finding of the Court of the District Munsif of Namakkal in 
O. S. No. 672 of 1933. i 


A, Gopalacharlu for Petitioner. 





*C. R. P. No. 204 of 1935.. | 18th November, 1935. 
79 g 


Gurunatha 
Chettiar | 
v. 
The 
Secretary 
of State. 
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Gurunatha The Government Pleader (K. S. Krishnaswami Atyangar) 
Chettiar for respondent. 
The ; i R 
Secretary The Court delivered the following 
of State. 


Jupcment.—This Revision Petition raises a question of 
court-fee. The plaintiff-petitioner, who is a Mittadar, brought 
the suit for a declaration that in respect of certain lands in his 
mitta he is entitled to take water from the Cauvery free of 
irrigation cess and for a refund of a sum of Rs. 50 and odd 
which, according to him, had been illegally levied from him. 
The Court below has called upon the plaintiff to pay.court-fee 
under S. 7, Cl. (iv) (c) of the Court-Fees Act read along with 
the proviso added by the Madras Amendment to that clause. 
In effect it has held that the plaintiff should value the suit and 
pay court-fee on the basis of half the value of the plaint- 
mentioned properties calculated under cl. (v) of S. 7. 


In the Revision Petition it has been contended before me 
that this is not a correct view. It is not impossible to read the 
plaint in such a way as to make the prayer for declaration 
ancillary to the prayer for refund. But assuming for the sake 
of argument, that the two prayers have to be read indepen- 
dently, the case will fall, no doubt, under S.7 cl. (tv) (e) of 
the Court-Fees Act. The only question is whether the proviso 
added to that clause by Madras Act V of 1922 applies to the 
present case. The amendment provides for a case where ‘the 
relief sought is with reference to any immoveable property”. 
It seems to me that the prima facie interpretation of that ex- 
pression is that the dispute should in some sense relate to the 
title to immoveable property. This is obviously Jackson J’s 
opinion in In re Venkatakrishna Pathar!. The learned Judge . 
points out the difficulties and anomalies to which any other 
construction will lead. It is true that in that case the lower 
court had asked the plaintiff to pay court-fee on the basis of 
the Madras amendment to S. 7, cl. (iv) (c). But there was 
no complaint against it by the plaintiff, and the learned Judge 
had only to deal with the defendant’s contention that the suit 
must be valued as one for possession. 


The way, Jackson, J. distinguishes Vaiyapuri Chetty v. 
Ramachandra Thevar? shows the inclination of his opinion. 





I, (1926) 52 M.L.J. 121 2. (1925) 21 L.W. 699, 
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The observation of the learned Judge that 


“inasmuch as the relief sought is the declaration of the right of ease- 
ment, the relief may be said to be with reference to immoveable property”. 


must be understood in the light of the succeeding observation 
that 
“the proviso should be read with the clause, so as to make “ with refe- 


rence to” mean “involving the possession of land, houses or gardens; and 
then the proviso would not be applicable to easements at all”. 


If the suit is substantially one for easement, it will fall 
not under sub-cl. (e), of S. 7 (iv) but under sub-cl. (e), and 
the Madras amendment introduces a proviso only to sub-cl. (c) 
and not to sub-cl. (e). 

In the present case, there is no dispute about the plaintiff’s 
title to his mitta; nor ishe seeking a declaration even in 
respect of a right of easement in the strict sense. He is merely 
asking for an immunity from assessment. It seems to me to 
be putting a very unnatural interpretation on the words of the 
proviso to say that in the present suit relief is sought with 
reference to immoveable property. I would also point out that 
the words “the relief sought” in the proviso must be read as 
relating to the words “consequential relief” in Cl. (c) of the 
main Act. If so, the consequential relief in the present case 
does not relate to immoveable property at all, but is only a 
claim for recovery of money. I am therefore of opinion that 
the case does not fall within the proviso added by Madras Act 
V of 1922 and that the suit was properly valued in the first 
instance. 

_ The order of the lower Court is accordingly set aside. The 
petitioner will be entitled to his costs in the Civil Revision 
Petition. 

B.V.V. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice MADHAVAN Nair. 
S. M. Muthuranga Chetti .. Appellant* (seventh Defendant) 
v. 
Minor Lakshmipathi Naidu by 
next friend Ramachandra 
Naidu and others .. Respondents (Plaintiffs 1 to 4 
and Defendants 1 to 4). 


Res judicata—Grandfather executing morigage—Previous suit—Decision 
~-Morigage binding on estate since it was to discharge antecedent debt— 





* S. A. No. 899 of 1932. 18th October, 1935. 


Gurunatha 
Chettiar 
v. 
The 
. Secretary 
of State. 
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Minor grandsons questioning: alienation—Question of res judicata in the 
later suit by grandsons whether arising. 


e If a transaction was entered into by a father for the purpose of discharg- 
ing an antecedent debt and a decision ina previous suit was given that the 
mortgage being to discharge an antecedent debt will bind the estate of the” 
joint family, that decision would be binding upon minor sons of the family 
and no question of res judicata does. arise because under the Hindu Law the 
transaction to pay off an antecedent debt is binding on the sons. 


Madhusudan Pandurang v. Bhagwan Atmaram, (1928) LL. R. 53 Bom. 
444, relied on. 


If itis to be held that a decision in a suit brought against the father is 
res judicata in a subsequent suit, then it must be held that the minors have 
no right to institute a suit at all questioning the alienations made by the 
father, which is clearly not the law. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput dated l4th March, 1932, in A. S. No. 61 
of 1931 (A. S. No. 36 of 1931, on the file of the District 
Court of Chingleput preferred against the decree of the 
District Munsif of Maduranthakam at Chingleput dated 7th 
July, 1930, in O. S. No. 238 of 1929 (O. P. No. 6 of 1929). 

T. M. Krishnaswami Aiyar and E. Doraiswami Aiyar for 
appellant. 

V. K. John for respondents. 


The Court delivered the following 


JupcmEnt.—The seventh defendant is the appellant. The 
suit out of which this second appeal arises was instituted by 
the plaintiffs fora partition of the suit properties after setting 
aside some alienations. The plaintiffs’ right to the partition. 
of the B Schedule, properties is not in question in this second 
appeal. The alienation which is in question relates to properties 
covered by Ex. E, a mortgage executed by the plaintiffs’ 
grandfather in favour of the seventh defendant. The rela- 
tionship between the parties is shown in the genealogical tree 
printed page 8 of the pleadings. 

roe Naidu 





ee Thalabu Duraiswami Sarangapani Naidu 
(first Naidu Naidu (fourth defendant) 
defendant) - (second (third 
defendant) : PAPER 

PE : bd ee ee 

te L |. l 
Lakshmipathi Ramakrishna Radakrishna Audikesavalu 
(first plaintiff) (second (third plaintiff) (fourth plaintiff). 


plaintiff) 
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The plaintiffs are minors. Their grandfather Ethirajulu 
Naidu, who executed the suit document Ex. E, died in 1926. 
The first, second, third and fourth defendants are his sons. 
The fourth defendant was a minor at the time of the execution 
of the document. The first three defendants attested the 
document. The document was attested on behalf of the fourth 
defendant by Ethirajulu himself. The first three plaintiffs are 
the sons of the first defendant the elder son of Ethirajulu and 
the fourth plaintiff is the son of the third defendant. The 
seventh defendant brought a suit on Ex. E against the four 
defendants the sons of Ethirajulu, Ethirajulu having died in the 
meantime, and obtained a decree. The decree had not been 
executed. In the present suit the minors question the validity of 
the document and the binding nature of the transaction. The 
case of the plaintiffs is clearly set forth in paragraph 12 of the 
plaint. The gist of it is that the debt was not incurred for 
any family trade, that it was incurred for discharging the 
debts of Thambu Naidu the second defendant and that it was 
not for any necessary purpose. This case was met by the 
contesting defendants in paragraph 13 of the written statement. 
They stated therein: 

“The mortgage bond referred to in paragraph 12 of the plaint was 
executed by Ethirajulu Naidu for discharging antecedent debt incurred in 
the course-of the family trade and for necessary family purposes. Itisa 
perfectly valid and bona fide transaction fully supported by consideration 
binding upon all the members of the family. Asa matter of fact all the 
defendants 1 to 4 have attested the deed in token of their acknowlegement of 
the validity of the mortgage bond and their liability thereunder”. 

They concluded the paragraph by saying that the present 
suit is barred by res judicata as a result of the decision in 
O. S. No. 25 of 1927. 

On the above material allegations issues Nos. 3 and 4 
were framed for decision. Issue 3: 

“Are the mortgages and decrees obtained on them not valid and not 
binding on plaintiffs? Were they got fraudulently?” 

Issue 4: 

“Are the plaintiffs debarred by res judicata from contesting the decree 
in O. S. No. 25 of 1927 of sub-Court, Chingleput ?” 

On issue 4 the District Munsif held that the suit was not 
barred by res judicata. He found issue 3 in favour of the 
seventh defendant, his finding being that money was received 

by Ethirajulu under Ex. E and that it.was used for payment 
off antecedent debts of the family. His conclusion after 


Muthuranga 
Chetti 
Yv. 
Lakshmi- 
pathi Naidu. 


Muthuranga 
Chetti 
v. 
Lakshmi- 
pathi Naidu. 
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examining the evidence is stated in paragraph 12 of his 
judgment. In the result the alienation was not set aside by 
the District Munsif. The matter was taken on appeal by the 
plaintifts. In the appellate Court the learned Subordinate 
Judge recorded findings on both the points in favour of the 
plaintiffs and set aside the decision of the District Munsif. 


Mr. Krishnaswamy Iyer on behalf of the appellant has 
raised two contentions, (1) that the lower Court should have 
held that the plaintiffs’ suit is barred by res judicata by force 
of the decision in O. S. No. 25 of 1927; and (2) that the 
finding of the lower appellate Court on the binding nature of 
the mortgage should not be accepted, as that finding has been 
given on a new case for the first time raised in the appellate 
Court, a case not raised either in the pleadings or in the 
grounds of appeal by the respondents. I shall now proceed to 
discuss these points separately. 


“ Point No. 1:—This relates to the decision in O. S. No. 25 
of 1927. The argument that the decision is res judicata is 
based upon a series of decisions, namely, Lingangowda v. 
Basangowdal Mata Prasad v. Nageshar Sahai? Sheo Shankar 
Ram v. Jaddo Kunwar3 Madhusudan Pandurang v. Bhagwan 
Atmaram4 and Ramakrishna v. Vinayak Narayan’, All these 
cases are distinguishable. No doubt, in all these cases, the 
suits were brought by the minors, but in the first three cases 
Lingangowda v. Basangowda! Mata Prasad v. Nageshar 
Sahai? and Sheo Shankar Ram v. Jaddo Kunwar the question 
at issue was not whether the alienation made by the father 
was valid or not. The previous decision in those cases sought 
to be construed as constituting res judicata was conducted by 
the father against third parties and no question of any alienation 
arose in the subsequent suit. It was held that the decisions 
would constitute res judicata because the interests of the 
family were sufficiently represented by the father in the 
previous suit. This line of decisions cannot apply to the present 
case where what is questioned in the subsequent suit is an 
alienation by the father himself. If it is to be held that the 
decision in a suit brought against the father is res judicata in 





1. (1927) 52 M.L.J. 472: 54 I.A. 122: I.L.R. 51 Bom. 450 (P.C.). 
2. (1925) 50 M.L.J. 18: 52 I.A. 398: I.L.R. 47 All. 883 (P.C.), 
3, (1914) 41 I.A. 216: IL.R. 36 All. 383 (P.C.). 
4. (1928) LL.R. 53 Bom. 444. 5. (1910) I.L.R. 34 Bom. 354. 


” 
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a subsequent suit, then it must be held that the minors have no 
right to institute a suit at all questioning the alienation made 
by the father. But that clearly is not the law. The two last 
mentioned cases quoted may perhaps at first sight appear to be 
in favour of the contention raised by the appellant. But on 
examination it will be found that these cases are also inappli- 
cable. In Madhusudan Pandurang v. Bhagwan Atmaram! the 
learned Judge pointed out that the question whether the 
previous decision is not binding on the minor sons is hardly a 
question of res judicata. The only question was whether that 
decision would be binding. The principle of the decision 
appears at page 452. In the last paragraph it is pointed out 
that the debt in the case is an antecedent debt. The learned 
Judge says: 

“The mortgage in the present case being to discharge an antecedent debt, 
will bind the estate”. 

If the transaction was entered into for ihe purpose of dis- 
charging an antecedent debt, the decision would be binding 
and no question of res judicata does arise because under the 
Hindu law the transaction to pay off an antecedent debt is 
binding on the sons. The decision therefore is not an autho- 
rity in support of the plea that the previous decision in this 
case should be construed to be res judicata. In Ramkrishna v. 
Vinayak Narayan? the facts show that the properties were sold 
and were purchased in execution of the decree in the previous 
suit. This circumstance distinguishes the case from one in 
which the property had not been so sold. Kunjan Chetti v. 
Sidda Pillai8 another decision cited, is also not a case where 
the alienation of the father was called into question by the 
minor sons. For these reasons I agree with the lower courts 
that the previous decision in O. S. No. 25 of 1927 is not res 
judicata in the present case. 


The next point relates to the finding recorded by the lower 
court on the question whether the mortgage debt can be said to 
be binding on the plaintiffs. The learned Judge has come to 
the conclusion that the District Munsif threw the burden 
wrongly on the plaintiffs. Strictly speaking, as a matter of 
law his view is right but it is not necessary to discuss this 
question further because it is agreed that having regard to the’ 


1. (1928) LL.R. 53 Bom. 544. 2. (1910) LL.R. 34 Bom. 354. 
3. (1898) LL.R. 22 Mad. 461, 
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fact that both the partieshave given evidence in the case, the 
question of onus of proof does not arise at all, The only 
question is what should be the finding on the evidence adduced 
by the parties. The learned judge’s finding is given in 


- paragraph 3 (b) of his judgment at page 6. After adverting 


mainly to the evidence given by the fifth defendant in a pre- 
vious litigation filed as evidence in this case, he says. i 

“It may be that after Ex. E was executed with intent to raise Rs. 4,000 to 
pay off grocery trade debt, fifth defendant pressed Ayalu for money and in 
order to oblige Ayalu Ethiraju had undertaken to pay to the fifth defendant 
Rs. 4,750 on Ayalu’s behalf and that for that Rs. 4,000 in it he requested the 
fifth defendant to accept the mortgage in Ex. E, If the amount in Ex. E had 
been used by Ethiraja for such a purpose, it would certainly not bind the 
plaintiff’s share in the mortgaged properties in Ex. EV’, 

This shows that in his opinion that money raised under 
Ex. E was used for a purpose totally different from the 
purpose mentioned in the plaint. This is not the case of any 
of the parties. That the money was used for the purpose of 
paying off the liability of Ayalu was never raised in the plaint. 
I have already quoted paragraph 12 wherein the reasons for 
calling into question the alienation are mentioned by the 
plaintiffs. Of course the case raised in the lower court’s 
judgment was not raised in the previous suit atall. The 
matter becomes very clear when we examine the grounds of 
appeal put in by the plaintiffs in the lower appellate court. 
There also it is not stated that the money raised under Ex. E 
was used for the purpose for which the learned judge says it 
must have been used. . In these circumstances, it is surprising 
that the learned Judge allowed the question to be raised and 
persuaded himself to set aside the finding of the District Munsif 
holding that the money was used for meeting the liability of 
Ayalu. It is contended with a great deal of force by the 
learned advocate for the appellant that the finding is perverse. 
A finding not based upon the cases ot the respective parties 
certainly cannot be accepted in Second Appeal. 

The only question is what should be done in the circum- 
stances, whether I should find for myself on the evidence 
whether the transaction is binding on the plaintiffs or whether 
the case should be remitted to the lower court for a fresh find- 
ing. All the materials necessary to arrive at a finding are not 
"before me and so the proper course would be to send the case 
to thé lower court to subrnit å revised finding on issue 3. The 
finding of the lower court on that issue is set aside. The 


- 


Lxx] THE MADRAS LAW JOURNAL REPORTS. 633 


revised finding is to be submitted on the evidence on record 
within six weeks after receipt of this order. -10 days for 
‘ objections. 

The memorandum of objection is not pressed and is dis- 
missed. No costs. The respondents will have to pay the 
court-fee.on the memorandum of objections. 

- [In pursuance of the above order of the High Court, the 
Subordinate Judge of Chingleput submitted the following 
revised 

Finding:-—* * * * x * * * I find that the transaction of 
mortgage Ex. E was executed by the manager of the family with 
the assent of all his adult sons at the time and Rs. 4,000 taken 
from mortgagee to discharge antecedent debts. The transaction 
was absolutely fair and above board. 

On the issue remitted, my finding of fact is that ‘he 
mortgage, Ex. E, and the decree (Ex. K) obtained on it are 
valid and bind the plaintiffs and they were obtained fairly and 
no taint of fraud attaches to them.) 

The Court delivered the following 

Jupcment.—The finding is accepted. The result is that 
the lower court’s decree is set aside with respect of the 5/16th 
‘Share of the property covered by Ex. E, claimed by the 7th 
defendant in the second appeal. In other respects the lower 
court’s decree will stand. The second appeal is allowed with 
costs. The contesting respondents will pay the costs. 


K.C. Appeal allowed. 





PRIVY COUNCIL. 


[On appeal from the High Court of the’ Board of Revenue, ° 


United Provinces of Agra and Oudh, Allahabad. ] 


Present:—Lorp ALNESS, Sir JouN WALLIS AND SIR 
GEORGE RANKIN. 
Raja Sarda Mahesh Prasad Singh .. Appellani* 
v. ; 
Badri Lal Sahu, since deceased, and others .. Respondents. 


Practice—Privy Council—Right of appeal io—Prerogative—S pecial leave. 
Under the rules for the administration of civil justice made pursuant to 
the Scheduled Districts Act, 1874, the Court of the Collector has power to 
try and determine suits of every description and is to be considered as the 
= = = eC CC TNO MA NNN a 
* P, C. Appeal No. 64 of 1933. 23rd January, 1935, 

80 ; 
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District and principal Court of original jurisdiction, and the Court of the 
Commissioner of Benares as the highest Court of Appeal. It is, however, 
provided by r.9 as follows :— 


“Tt shall be in the power of the Local Government to refer to the Board 
of Revenue any case in which the Commissioner, on appeal from the 
Collector, may have reversed the decision of the lower Court, and the orders 
of the Board in such case shall be final”. 


Ona preliminary objection taken to the competency of the appeal based 
on the provision that the Board’s order shall be final, 


Held, that the effect of this rule is to enable the Local Government to 
constitute pro hac vice the Board of Revenue a Court of second appeal with 
full appellate jurisdiction, but that does not affect His Majesty’s prerogative 
to grant special leave to appeal. 


De Gruyther, K. C. and W. Wallach for appellant—There 
is always a right of appeal to the Privy Council unless there is an 
Act specifically taking away the right of appeal. Maung Ba Thaw 
v. Ma Pini, 

Sir T. Strangman and Pullen for the respondents,—The order 
of the Court of the Commissioner wasa final order. Rangoon 
Botatoung Co. v. The Collector, Rangoon? (Refers to North 
Western Province and Oudh Gazette of 19th July, 1879.) 


Their Lordships’ Judgment was delivered by, 


Sir JOEN Wattis.—This is an appeal by special leave 
from a judgment and decree of the Court of the Board of, 
Revenue for the United Provincesof Agra and Oudh confirming 
the appellate judgment and decree of the Court of the Commis- 
sioner of the Benares Division, which had decreed the plaintiffs’ 
suit reversing the judgment of the Court of the Collector of 
Mirzapur which had dismissed the suit. 


The Robertsgang tahsil of the Mirzapur District in which 
the property is. situated is a scheduled district under the 
Scheduled Districts Act, 1874, and, under the rules for the 
administration of civil justice made pursuant to that Act, the 
Court of the Collector has power to try and determine suits of 
every, description and is to be considered as the District and 
Principal Court of original jurisdiction, and the Court of the 
Commissioner of Benares as the highest Court of Appeal. It 
is, however, provided by r. 9 as follows :— 


“It shall be in the power of the Local Government to refer to the Board 
of Revenue any case in which the Commissioner, on appeal from the Collector, 
may have reversed the decision of the lower Court, and the orders of the 
Board in such case shall be final”. 





1., (1934) 66 M. L. J. 404: L.R. 61 LA» 158: I. L. R. 12 Rang. 194 (P.C.). > 
2. (1912) 23 M. L, J. 276: L.R. 39 I.A; 197 at 200: I. L. R, 40 Cal. 21 (P.C.). 
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In their Lordships’ opinion the effect of this rule is to 

enable the Local Government to constitute pro hac vice the 
“Board of Revenue a Court of second appeal with full appellate 

jurisdiction. A preliminary objection has been taken that the 
appeal is incompetent owing to the provision in the rules that 
the order of the Board is to be final. As to this, it is sufficient 
to say that,these rules do not affect His Majesty’s prerogative 
to grant special leave to appeal, which has been granted in this 
case. 

[The other portions of this judgment have been omitted 
as unnecessary for this report.] 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: W. W. Box & Co. 

S. P. K. Appeal allowed. 


S. V. V. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CORNISH, Mr. JUSTICE MOCKETT 
AND Mr. Justice LAKSHMANA Rao. 


Rex .. F 
v. , 
John McIver .. Accused. t 


Penal Code (Act XLV of 1860), Ss. 405 and 420—-Meaning of ‘ entrust- 
ment’—Custody of bonds obtained by cheating—Subsequent dishonest mis- 
appropriatiou—Nature of offence—Complaint for offences of cheating and 
criminal breach of trust--Acquitial in respect of offence of cheating—Fresh 
trial regarding offence of criminal breach of trust, if barred—Criminal 
Procedure Code (V of 1898), Ss. 235, 236, 237, 345 and 403—Plea of autrefois 
acquit—Final determination—Commencement of trial—Plea raised by defence 
—Reservation of point by Sessions Judge under Cl. 25, Letters Patent— 
Questions referred to Fuil Bench—Validity of reference. 

The complainant charged the first accused, the senior partner of a firm 
of stock brokers, and the second accused, an assistant in the said firm, with 
having committed the offences punishable under S. 406 and 420, Indian Penal 
Code. The complaint stated that the second accused represented to the 
complainant that his firm had enteredinto a contract for the sale of certain 
bonds to a bank, that they were unable to complete the contracts as their 
bonds had not arrived from Bombay and requested the complainant to tem- 
porarily give the firm his bonds so that the contract with the bank might be 
completed. The complainant parted with his bonds believing the representa- 
tions made and on the assurance that the bonds would be returned to him on 
a particular date. The complainant stated that his bonds were not returned 








* Reference in Case No. 3 of the 24th January, 1936. 
Criminal Sessions of 1935. 
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to him as promised and that after obtaining the bonds on false representations 
the accused sold the bonds away to third parties without his knowledge or 
consent and misappropriated the sale proceeds. On this complaint summonses 
were issued by the Chief Presidency Magistrate in respect of both offences, 
But when the parties appeared it was stated that the complainant wished to 
compound the offence as the only offence was one of cheating under S. 420, 
Indian Penal Code, and the Magistrate after recording the evidence of the 
agent of the complainant acquited the accused. The Crown appealed against 
the acquital alleging, in the first place, that the acquittal of cheating was bad 
as the Magistrate was not shown to have exercised a discretion in allowing 
the composition and secondly, that as the complaint disclosed the offence of 
criminal breach of trust anda summons had been issued in respect of that 
offence, which was a non-compoundable offence, the Magistrate must be 
deemed to have sanctioned the composition of this offence likewise in 
acquitting the accused. The appellate Court upheld the acquittal of cheating 
but directed the Magistrate to restore the summons in respect of the alleged 
breach of trust to his file and to dispose of it according tolaw. At the 
retrial the accused raised the plea of autrefois acquit but the Magistrate 
declined to go into the question because he considered that he was precluded 
by the order of the High Court. Thereupon the accused preferred a revision 
to the High Court but that again was dismissed. The accused having been 
committed for trial to the High Court Sessions the plea of autrefois acquit 
was again raised by counsel for the accused after the charge was read to 


“the accused and when they were called on to plead to the charge. The 


Crown Prosecutor then took a preliminary objection that in view of its 
disallowance by the Magistrate and the final order of the High Court in 
revision the plea was not open to the accused and the objection was upheld. 
The presiding Judge also added that the. Division Bench of the High Court 
which heard the Criminal Appeal had dealt with the plea by implication and 
recorded his opinion that the plea was bad inlaw. A further legal point was 
also raised that‘on the facts of the case there could not be an entrustment 
in law and that the charge of criminal breach of trust would not lie. The 
trial Judge felt unable to allow the point to be argued in view of the decision 
of the Bench of the High Court, and the plea of the accused was recorded. 
The question was again raised during the trial of the first accused 
and the Judge while disallowing the same intimated that should it 
become necessary the point would be reserved under the Letters Patent. 
The first accused was found guilty of criminal breach of trust by a 
majority of the jury and the Judge agreed with the verdict and con- 
victed the accused, but at the request of counsel for the accused he 
reserved for consideration of a Full Bench the following questions: 
(1) Whether the plea of autrefois acquit was good in law and (2) 
whether there could bea legal entrustment of the property having regard to 
the case put forward by the Crown. The matter came up before a Full Bench 
and it was then shown that the points had been reserved under Cl. 25 of the 
Letters Patent, but the Crown Prosecutor raised a preliminary objection 
that the reference was incompetent as the points raised had already been 
decided against the accused and also because the plea of autrefois acquit did 
not arise ‘in the course of the trial’. 


Held, by Cornish and Mockett, JJ. (Lakshmana Rao, J., dissenting), that 
the facts of the cheating offence, of which the first accused had previously 
been acquitted, were identical with the facts on which he had been put upon 
his trial for criminal breach of trust, and that the acquittal of cheating 
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furnished a valid plea of autrefois acquit in bar of the accused being tried 
for criminal breach of trust. And S. 235 (1), Criminal Procedure Code, had 
no application because the second offence was based upon the identical facts 
on which the other offence had been charged. 

Queen Empress v. Erram Reddi, (1885) 1.L.R.8 Mad. 296; In re Gana- 
‘pathi Bhatta, (1911) 24 M.L.J. 463: LL.R. 36 Mad. 308; Inre Janakirama 
Raju, (1933) 66 M.L.J. 653: LL.R. 57 Mad. 554; Manhari Chowdhuri v 
Emperor, (1917) I.L.R. 45 Cal. 727 and Emperor v. Jhabbar Mull Lakkar, 
(1922) LL.R. 49 Cal. 924, referred to. 


Per Mockett, J.: S. 403, Criminal Procedure Code, is very much wider 
than the rule'of autrefois acquit in England. The test is whether an accused 
person is sought to be tried on identical facts a second time. 

Held, on the second point referred, by Cornish and Mockett, JI. 
(Lakshmana Rao, J., dissenting), that on the facts alleged in the complaint 
there was no legal ‘entrustment’ of the property within the meaning of 
S. 405, Indian Penal Code, as the property had been obtained by cheating. 

Lake v. Simmons, (1927) A.C. 487, discussed. . 

Held further, unanimously by the Full Bench rejecting the preliminary 
objection, that the plea of autrefois acquit had not been decided by the High 
Court in the earlier criminal appeal or in the revision, that the plea was 
available to the accused at the Sessions trial, and that it was taken at the 


appropriate time, Also, the question of entrustment had not been decided by | 


the Division Bench in the earlier proceeding so as to preclude the Sessions 
Judge from reserving the question, and the Full Bench had jurisdiction 
to entertain a reference on that point as well. 

Per Cornish, J.: The trial commences with the arraignment of the 
accused, that is to say, when the charge is read over to the accused and he is 
called upon to plead toit. There is no rule of practice defining the proper 
time for raising a plea of autrefois acquit in India. The artificial English rule 
against pleading double is certainly not to be applied. 


The Crown Prosecutor (T. S. Anantaraman) for the 
Crown. 


T. R. Venkatarama Sastri and Westmoreland Wee. 


instructed by Messrs. King and Pariridge for first accused. 

The Court delivered the following 

Juvements. Cornish, J—Two points of law arising in 
the trial of John McIver for criminal breach of trust at the 
last Criminal Sessions have been reserved to us for decision 
under Cl. 25 of the Letters Patent by the learned Chief Justice. 
They are (1) whether the plea of autrefois acquit was good in 
law, and (2) whether there could be a legal entrustment of the 
property having regard to the case put forward by the Crown. 
‘By “case put forward by the Crown”, the learned Chief 
Justice has stated that he means the case alleged in the 
complaint. 


The learned Crown Prosecutor has taken an objection to 
our jurisdiction to entertain the reference. His objection 
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proceeds as follows :—The High Court derives its jurisdiction 
to decide the question of law referred from the order of 
reference; the referring Judge is only competent to refer 
questions which he can decide; and the Judge is only competent 
to decide such questions as are available for his decision. 
Applying these propositions to the points reserved, the learned 
Crown Prosecutor has contended (1) that the question whether 
the plea of autrefois acquit was available to the accused could 
not be referred by the trial Judge because the point had 
already been decided by the High Court against the accused in 
the proceedings previous to the trial; (2) that the trial Judge 
has not referred the question of availability of the plea, but 
only the question whether it is good in law; (3) that the 
question of autrefois acquit could not be referred because it 
did not arise ‘in the trial’ or ‘in the course of the trial’ 
(according to Cl. 25. Letters Patent or S. 434, Criminal 


‘Procedure Code) but was taken before the commencement of 


the trial; and (4) that the second point of law referred could 
not be referred because it had already been the subject of 
decision by a Bench of this High Court at an earlier stage of 


the proceedings against the accused. 


With regard to the second of these grounds of objection 
I may say at once that I have no doubt upon the terms of the 
order of reference that the learned Chief Justice intended to 
refer not only the question of the availability of the plea to 
the accused but the question of its merits. As the points taken 
by the learned Crown Prosecutor relate to various stages of 
the proceedings in the prosecution of the accused it will be 
convenient here to state the sequence of events in these 
proceedings. 


The complaint alleged that the accused had committed the 
offences of cheating and criminal breach of trust. Summonses 
were issued by the Chief Presidency Magistrate in respect of 
both offences: But when the parties appeared it was stated that 
the complainant wished to compound the offence as the only 
offence was one of cheating under S. 420, Indian Penal Code. 
This was sanctioned by the Magistrate, and an order made 
acquitting the first accused. Cheating being a compoundable 
offence the effect of the Magistrate’s order sanctioning the 
composition was acquittal of the accused of that offence: 
S. 345 (6), Criminal Procedure Code. The result was as if 
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the Court had found the accused not guilty of the offence 
compounded. 


The Crown appealed against the acquittal alleging in the 
first place that the acquittal of cheating was bad as the Magis- 
trate was not shown to have exercised a discretion in allowing 
the composition; and secondly, that as the complaint disclosed 
the offence of criminal breach of trust and a summons had 
been issued in respect of that offence, which was a non-com- 
poundable offence, the Magistrate must be deemed to have 
sanctioned the composition of this offence likewise in acquitt- 
ing the accused. The appellate Court upheld the acquittal of 
cheating but directed the Magistrate to restore the summons in 
respect of the alleged breach of trust to his file and to dispose 
of it according to law. The judgment of the appellate Court 
is reported in The Crown Prosecutor v. J. McIver and 
another}, No question of the acquittal of cheating being a bar 
to a trial for criminal breach of trust appears to have been 
raised in the arguments of counsel, and no opinion or decision 
upon that question was given in the judgment. In my view 
the Court did not and never intended to fetter the right of the 
Magistrate to deal with that plea if it should be taken before 
him in his disposal of the case. However, when the plea was 
in due course raised before him the learned Magistrate regard- 
ed the High Court’s order as leaving him no option but to go 
on with the case. The terms of the Magistrate’s order_are 
important in relation to the later order made by King, J., 
because King, J.’s order has been interpreted by the learned 
trial Judge as deciding the plea of autrefois acquit against the 
accused. What the Magistrate said was this: 


“ The accused raises the plea of autrefois acquit and states S. 403 (1) 
Criminal Procedure Code operates as a bar to the trial of the accused on the 
same facts when they have been acquitted for an offence under S, 420 Indian 
Penal Code and asks me in any event to refer the matter to the High Court 
under S, 432 Criminal Procedure Code. The learned Crown Prosecutor states 
that when the appeal against the acquittal was argued Mr. Grant raised the 
point and brought it to the notice of their Lordships that on the facts 
disclosed the only offence that can be made out was under S. 420 Indian 
Penal Code, and not under 406 Indian Penal Code. This contention was 
negatived and their Lordships held that on the facts disclosed two offences 
were made out both under S. 406 and S. 420 Indian Penal Code. When there is 
a specific direction by the High Court to restore the complaint for an offence 
under S. 406 Indian Penal Code, it is not open to me to challenge the correct- 
ness of that order or to go behind it. My duties are to carry it ont”. 
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F.B, 


Rex 

Vat 

John 
McIver. 


Cornish, J. 


F.B. 


Rex 
v. 
John 
McIver. 


Cornish, J. 


640 THE MADRAS LAW JOURNAL REPORTS, [ vor. 


He accordingly dismissed the petition. In my opinion the 
plain meaning of this order is that the Magistrate declined to 
decide the question of autrefois acquit raised by the accused, 
because he considered tbat he was precluded by the order of 
the High Court. The accused then applied for a revision of 
the Magistrate’s order, and the matter came before Mr. Justice . 
King. The learned Judge disposed of it in these words: 


“I see no ground for revision, The petitions are dismissed”. 


It has been argued before us that as the point of autrefois 
acquit was raised and argued before the Judge he must be 
taken to have decided it in dismissing the accused’s petition. 
I find it impossible to read the order so. Obviously it was 
incumbent on the accused in support of his petition to show 
that his plea of autrefois acquit was prima facie a good one, 


' and that the Magistrate was wrong in refusing to decide it. 


But it by no means follows that because the learned Judge 
thought fit not to revise the Magistrate’s order that he did so 
because he decided the plea of autrefois acquit was ill-found- 
ed. Ifthat was the ground of his order, he would have 
been revising the Magistrate’s order, for he would have been 
deciding the point which the Magistrate had refused to decide. 
But this would be quite inconsistent with his order that he 
saw no ground for revision. In my judgment the learned 
judge decided nothing more than that the case should go on, 
and he left the question of autrefois acquit open. | 


This brings me to the third point in the objection to our 
jurisdiction to entertain the Order of Reference. The plea of 
autrefois acquit was in fact raised by the accused’s’ counsel in 
the Sessions Court after the charge had been read to the 
accused and before the accused pleaded to the charge. The 
learned Crown Prosecutor has seized on a phrase in the Order 
of Reference that the plea was taken “before the Sessions trial 
began” as showing that the plea was raised dehors the trial. 
And from this he has argued that the point of law not being 
one which had arisen “in the trial” (according to Cl. 25 Letters 
Patent) or “in the course of the trial” (under S. 434 Criminal 
Procedure Code) the point could not be referred by the learned 
trial judge. For the purpose of Cl. 25 it is not necessary that 
the point referred should have been taken at the trial and 
and decided by the Judge. The case of King Emperor v. 
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Ramanujam} is in point. The learned Crown Prosecutor has 
submitted that Cl. 25 is founded on the provisions in the 
English Court of Crown Cases Act providing for the reservation 
of a point of law arising “on the trial”. I think that “in the 
trial” in the Letters Patent and “on the trial” in the English Act 
mean the same thing. But it has been held under the English 
Act that it was not necessary to give the Court of Crown Cases 
Reserved Jurisdiction to entertain a point of law reserved which 
was existing “on the trial” that the point should have been 
formally taken at the trial: ` R. v. Brown2. But if the point 
was in fact taken at the trial, which is the normal occasion for 
taking a point of law, there is no difficulty, to my mind, in 
regarding it as a point arising “in the trial”. The trial had 
commenced before the plea was raised. Under the sub-heading 
«Commencement of Proceedings” in Chap. XXIII of the Code 
relating to trials- before the High Courts and Courts of 
Session, comes S, 271 which says: 


“When the Court is ready to commence the trial, the accused shall appear 
or be brought before it, and the charge shall be read out in Court and 
explained to him, and he shall be asked whether he is guilty of the offence 
charged, or claims to be tried”. 


This, in my opinion, indicates that the trial commencés 
with the arraignment of the accused that is to say when the 
charge is read out to the accused and he is called upon to 
plead to it. It has been held to be the point of commencement 
in the trial of warrant cases In re Kali M udaly8, and I see no 
reason why it should not equally be the point of commencement 
of a trial at the Criminal Sessions of the High Court,” There 
is no rule of practice defining the proper time for raising a plea 
of autrefois acquit in this country. The artificial English rule 
` against pleading double is certainly not to be applied. S. 403 
(1) simply lays down the rule on which a plea of autrefois 
acquit or convict is founded; and it would seem that the rule 
could be invoked by an accused person at any stage of the 
proceedings. However that may be I think that in the present 
case the plea was taken at the appropriate time. The trial had 
commenced and the plea of autrefois acquit was raised before 
the accused pleaded to the charge. 


A 


There remains the last ground of preliminary objection, 
namely, that the question.of entrustment has already been 





1. (1934) 68 M.L.J. Sup. 73: LL.R. 58 Mad, 642 (FB). 
2. (1890) 24 Q.B.D. 357. 3. (1911) LL.R. 35 Mad. 701 at 703. 
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determined in the case by an appellate Bench of the High Court 


and is not open to reference and review. It is enacted by 
S. 420 Criminal Procedure Code that judgments and orders 
passed by an Appellate Court upon appeal shall be final “except 
in the cases provided for in S. 417 and Chapter XXXII.” 
The case provided for in S. 417 is simple enough. The 
difficulty is to discover whether the exception is intended to 
cover allor any of the cases provided for in Chapter XXXII, 
including the case provided for by S. 434 in that Chapter, 
or whether it is limited to the case provided for by 
S. 435 which gives a superior Court power to call for the 
record of an inferior Court whether exercising original or 
criminal jurisdiction. One would have thought that if the 
Legislature had intended to so limit the exception in S. 430 it 
would have said “except in the cases provided for in Ss. 417 
and 435”. Chapter XXXII consists of Ss. 432 to 442. Of 
these Ss. 432, 433 and 441 relate to a reference to the High 
Court by a Presidency Magistrate and the disposal thereof. 
Ss. 436, 437, 438, 439 and 440 implement S. 435 and lay down 
the powers to be exercised and the procedure when the record 
of an inferior appellate Court has been called for under that 
section. But it is obvious that S. 435 and its satellite sections 
would not furnish an exception to S. 430 when an appellate 
judgment of the High Court is concerned, because one Bench 
or Judge of the High Court is not an inferior court to another 
Bench or Judge of the High Court. Unless then, the power of 
revision conferred by S. 434 is an exception to the finality of 
an appellate judgment of the High Court (for S. 430 must in- 
clude the judgment of the High Court as well as the judgment 
of an inferior appellate court) there is no means of questioning 
that judgment except in the case provided by S. 417. It has 
been contended by Mr. Venkatarama Sastri that a reference 
of a point of law, whether under Cl. 25 of the Letters Patent 
or under S. 434 Criminal Procedure Code, does not involve a 
revision of a previous decision of that point of law by an 
appellate court in the samecase. His contention is that if a 
point of law is taken at the trial, the Judge is bound to decide 
it. He may feel himself bound to decide it in accordance with 
a previous decision of the High Court, as the learned Chief 
Justice did here. But none the less he has a discretionary 
power to refer it. The Bench to which the question is referred 
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does not sit to review the previous decision of a High Court. 


Bench, but to determine the point of law which has arisen in 
the trial. There is a precedent for the course which we are 


invited by Mr. Venkatarama Sastri to take in In re Rathnavelu!. 


where a Full Bench on a reference by a single Judge decided a 
question of law which had already been decided by an Appellate 
Bench in the same case. But the point which has been argued 
here as to the effect of S. 430 does not seem to have been 
brought to the notice of the Court there. It must be assumed 
that the Legislature in making exceptions to the rule in S. 430 
“in the cases provided for in Chapter XXXII”, ‘had in mind 
the power which is given to the High Court to which a ques- 
tion of law has been referred whether under the Letters Patent 
or under S. 434 to review the case or such part of the case as 
may be necessary, and to finally determine the question of law 
referred. There seems to me nothing improbable in the 
intention to exempt from the absolute rule of S. 430 a review 
of the case, which means a review of the whole of the case 
presented at the trial, upon a reference under the Letters 
Patent or S. 434, The decision of the Appellate Bench that 
there was an entrustment of the property alleged to have been 
fraudulently cofiverted could not conceivably conclude that 
question at the trial. It would not relieve the Crown from 
proving by evidence an offence under S. 405 nor would it 
deprive the defendant of his rights upon the plea of “not 
guilty” to contend that there was no entrustment in fact or in 
law disclosed by the evidence. The learned trial judge was 
entitled to hold in accordance with the view taken by the 
Appellate Bench that the case for the Crown established an 
entrustment; but he was also entitled to reserve the question if 
he thought fit as a point of law which had arisen in the trial. 
In my opinion therefore we have jurisdiction to entertain the 
second point of law referred. i 

It will be convenient to deal first with the second 
question referred because its practical importance is in relation 
to the plea of autrefois acquit. I think that apart from the 


alleged cheating in the procuring of the bonds there was an- 


“entrustment” of his bonds by the complainant to the accused 
when the bonds were delivered tó him. It is clear that the 
complainant had no intention of parting with his property im 
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the bonds, which, in his evidence, he explained had been pur- 
chased by him as an investment. Undoubtedly he ‘indorsed 
the bonds to the accused’s firm; but unless he had done that 
the bonds would have been of no use to the accused for the 
purpose of “satisfying the Bank” which was the purpose, as 
represented to the complainant, for which the accused required 
the temporary use of the bonds. But the complainant’s state- 
ment, which is confirmed by his evidence, shows that he 
expected to have his bonds returned to him when the temporary 
purpose of satisfying the Bank was concluded. It was only 
on this understanding that the bonds were handed over to the 
accused. Ithink the word “entrustment’’ aptly describes the 
delivery of these bonds by the complainant to the accused. It 
has been contended by Mr. Venkatarama Sastriar that an 
entrustment requires the elements of a trust—settlor, trustee 
and beneficiary and that those elements are wanting here. The 
language of S. 405, Indian Penal Codeis very wide—‘whoever, 
being in any manner entrusted with property, or with any — 
dominion over property” etc. This is sufficient to include the 
express trustee, the bailee of goods, and any person who is 
entrusted by its owner with the dominion over property, as, in 
my opinion, the accused was when the bonds were delivered 
to him by the complainant. But then it has been contended 
that an entrustment is inconsistent with the obtaining of the 
property from its owner by a trick or deception which amounts 
to theft or cheating. The decision of the House of Lords in 


‘Lake v. Simmons! has been relied on in support of this pro- 


position. It was there laid down by Lords Summer and 
Atkinson, and in the Court of Appeal Lord Justice Atkin had 
laid down the law similarly, that the theft of property by 
means of a trick negatives the notion of an entrustment of 
property by the owner to the thief. “If there was a trick” 
said Lérd Summer, 


“which prevented any true consent arising there could be no entrusting. 
The terms are mutually exclusive”. 


And Lord Atkinson said :— 


“The so called entrusting of the jewels to her, furnished to her—as she 
intended it should—the opportunity for and means of committing the theft”. 
Larceny by trick as defined by English Law is not to be 
found in the Indian- Penal Code. Dishonestly taking property 
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out of the possession of its owner without his consent is theft 
as defined by S. 378. Itis cheating under S. 415 to fraudu- 
lently induce, by means of a deception, a person (not neces- 
sarily the owner) to deliver property. It might equally be theft 
where the consent of the owner to the taking of his property 
had been obtained by a trick and was consequently no consent 
at all. The offence of criminal breach of trust is quite diffe- 
rent from theft, and cheating. It is an essential ingredient of 
this offence that the person entrusted with property shall 
dishonestly convert it to his own use. But the state of facts 
may be so involved as to leave it uncertain which of these three 
offences has been committed. This difficulty is provided for 
by S. 236, Criminal Procedure Code which enables the accused 
to be charged with all these offences or with any one of them; 
and S. 237 further provides that in such case the accused if 
charged with one may be convicted of the other or one of the 
others if the evidence shows that it is the other offence which 
he bas committed. But obviously if the evidence shows, that 
the offence is theft he cannot be convicted of cheating, or if 
cheating is proved he cannot be convicted of criminal breach 
of trust, because the same facts will not constitute both 
criminal breach of trust and cheating. It has, however, been 
contended for the Crown that property obtained by cheating— 
the contention, as I understand does not cover a case of theft 
—is capable of being fraudulently converted under S. 405 as 
property entrusted to the cheat. That is to say, when the 
deception succeeds and the property is delivered the property 
becomes the subject of entrustment, and the conversion by the 
cheat of the property so delivered becomes a fraudulent breach 
of trust within S. 405. Support for this proposition was sought 
in some observations of Lord Summer in ‘Lake v. Simmons! 
where His Lordship pointed out the difference between a 
consent which was apparent but not real and a real consent 
obtained by fraud. But their Lordships were considering the 
construction of a clause in an insurance policy touching the 
entrusting of property to customers of the insured. Their 
observations seem to me to give no support at all to the theory 
that a confidence trickster or a cheat can be viewed in the light 
of a fraudulent trustee. The word “entrusted” Lord Haldane 
has said in Lake v. Simmons! may have different implications 
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in different contexts. We have here to construe that word as 
it occurs in a section of the Penal Code headed “of Criminal 
Breach of Trust.” The notion of a trust in the ordinary 
sense of that word is that there is a person, the trustee or 
the entrusted, in whom confidence is reposed by another who 
commits property to him; and this again supposes that the con- 


‘fidence is freely given. A person who tricks another into 


delivering property to him bears no resemblance to a trustee in 
the ordinary acceptation of that term; and S. 405 gives no 
sanction to regarding him as a trustee. The illustrations to 
the section show that it is intended to cover the case of pro- 
perty honestly obtained by the person entrusted with it, and 
subsequently dishonestly misappropriated by him in breach of 
his trust. As I have already said the essence of criminal breach 
of trust is the dishonest conversion of the property entrusted. 
But the act of cheating itself involves a conversion. Conver- 
sion signifies the depriving of the owner of the use and 
possession of his property. .When the cheat afterwards sells 
or consumes or otherwise uses the fruit of his cheating he is 
not committing an act of conversion, for the conversion is 
already done, but he is furnishing evidence of the fraud he 
practised to get hold of the property. It is not necessary to 
strain the language of S. 405 to catch the cheat, for he can be 
dealt with apart from that section. In fact, there would be 
little-use for S. 415 if cheating is only a form of criminal 
breach of trust. For these reasons I think that cheating is a 
complete offence by itself and cannot be criminal breach of 
trust. My answer to the second question referred is, therefore, 
that there is not an entrustment within the meaning of S. 405 
when property is obtained by cheating. 


The accused having been acquitted of the offence of 
cheating it has to be determined whether this acquittal was a 
bar to his being tried for criminal-breach of trust. The case 
of the Crown was that the accused by means of a false repre- 
sentation that his firm required the temporary use of the 
complainant’s bonds, to satisfy the Imperial Bank until other 
bonds of the same description and value, alleged to have been 
purchased for the Bank by the accused’s firm, were returned 
from Bombay after rectification of endorsements, induced the 
complainant to hand over his bonds to the accused on the 
understanding that they were tobe immediately returned to him 
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when the purpose of satisfying the Bank was concluded; and 
that the accused as soon as the complainant delivered the bonds 
to him sold those bonds without complainant’s knowledge or 
consent and appropriated the proceeds to his own use. It was 
upon those facts that the accused was acquitted of cheating 
and it was upon those facts that the accused was charged, tried 
and convicted of criminal breach of trust. They are iden- 
tically the same. But the argument of the learned Crown 
Prosecutor is that this was a transaction in which there was 
a series of acts constituting more than one offence within 
S. 235 (1), Criminal Procedure Code. If this be right, then 
S. 403 (2) will prevent an acquittal of the,offence constituted 
by one act or set of acts being a bar to the trial of the accused 
for the distinct offence constituted by another act or set of 
acts. Illustration (b) to S. 235 (1) clearly shows its import. 
Breaking into a house and committing adultery with a married 
woman within it are two distinct acts and offences. But I do 
not see how on facts proving house-breaking a person could be 
convicted of the offence of adultery, and I feel no doubt that 
an acquittal of adultery could not be pleaded as a bar to trial 
for house-breaking. The argument here is that the cheating 
disclosed upon the facts is one act and offence, and that the 
fraudulent conversion is another act and offence. I have 
already given my reasons for thinking that a cheat does not 
develop into a fraudulent trustee when he proceeds to enjoy 
the fruit of his cheating. But the weak point in the learned 
Crown Prosecutor’s proposition is that he was unable to estab- 
lish his case of criminal breach of trust except. by the same 
evidence necessary to prove cheating. A reference to the 
evidence called at the trial makes this plain. To establish the 
charge of criminal breach of trust the complainant was called 
to-prove that he was induced to hand over his bonds by the re- 
presentation made to him that the accused wanted them 
temporarily to satisfy the Bank. Another witness was called 
to prove that this representation was untrue; and another 
witness proved that, the bonds were sold by order of the 
accused on .the same day and immediately after they were 
received from the complainant. It was by force of the same- 
ness of the facts that the Crown was constrained to seek to 
establish criminal breach of trust by evidence which would 


prove the very offence of which the accused had been acquitted. 
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It has ‘been definitely laid down that S. 235 (1) has no 
application where an offence is based upon the identical facts 
on which another offence has been charged; In re Ganapathi 
Bhatta1; Sharbe Khan v. Emperor2. Illustration (a) to 
S. 236 and S. 237, Criminal Procedure Code, show that a man 
may be convicted of an offence, although there has been no 
charge'in respect of it, if the evidence is such as to establish a 
charge that might have been made, Begu v. King-Emperor8 
and S. 403 (1), Criminal Procedure Code, says that a person 
acquitted of one offence shall not be liable to be tried on the 
same facts for any other offence for which a different charge 
from the one made against him might have been made under 
S. 236, or for which he might have been convicted under 
S. 237. As already stated the facts of the cheating offence of 
which the accused has been acquitted are, in my opinion, 
identical with the facts on which he has been put upon his trial 
for criminal breach of trust. My answer, therefore, to the 
first question referred is that the acquittal of cheating furni- 
shed a valid plea of autrefois acquit in bar of the accused 
being tried for criminal breach‘of trust. It follows that the 
conviction which has resulted from that trial must be set 
aside. 

Mockett, J. This is a reference under Cl. 25 of the 
Letters Patent by the learned Chief Justice, before whom the 
first accused was tried at the Criminal Sessions for the City of 
Madras. The circumstances are so unusual that it is necessary 
to set out the history of this case. They raise several matters 
of importance relating to the powers of a Judge under Cl. 25 
of the Letters Patent and also to the rights of the accused 
persons under S. 345 and 403, Criminal Procedure Code. 

On the 14th May 1935 one Rao Bahadur Soora 
Lakshmiah Chetty filed a complaint in the Court of the 
Presidency Magistrate, Egmore, against the first and the second 
accused, J. McIver and K. S. Narasimhachari. The effect of 
that complaint was to allege that on the 24th March 1935 the 
second accused who was in the employment of: the first 
accused’s firm of Huson Tod & Co., Stock brokers, called upon 
the complainant and represented to him that Huson Tod & Co., 
had entered into a contract with the Imperial Bank of India 

1. a A 463: TET 36 Mad. 308. 


05) 10 C. W. N. 518. 
3. (1925) 48 M.L:J. 643 : L.R. 52 I. A. 191 : I. L. R. 6 Lah. aa 
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under which they were under an obligation to sell and deliver 
to them 61 per cent 1935 Bombay Development Loan bonds of 
the face value of Rs. 3,50,000 and that the last date to supply 
the same to the Bank was the 27th March 1935. He also repre- 
sented that his firm had purchased from Bombay the requisite 
amount of bonds but that the Imperial Bank had returned them 
owing to irregular endorsement and the bonds'had been sent 
to Bombay for rectification and that pending their return, 


“the complainant might oblige them temporarily by giving them his 
bonds of the said denomination and value to satisfy the Imperial Bank, as 
the date of completion of the contract was the 27th March 1935 and the 
Bank’s accounts for the official year had to be closed, and that as soon as 
the bonds purchased by them were received back from Bombay with the 
endorsement rectified, the complainant’s bonds would be returned to him”. 


On the 27th March the second accused repeated his 
request to the complainant saying that the bonds had not come 
from Bombay and that as that date was the last date for 
the completion of the contract with the bank: 

“The complaint should oblige the firm by giving his bonds,temporarily 
for a few days and assured him that he hoped to receive the bonds sent for 
rectification by the 30th March, and that complainant’s bonds would be 
returned to him on the Ist April, 1935 positively”. 

The complainant believing these representations and on 
the faith of the assurance that the complainant’s bonds would 
be returned on the first April handed over bonds to the value 
of Rs. 3,50,000: 

“To be endorsed and delivered over to the accused’s firm by his brother 
and authorised agent on the said date, namely, 27th March, 1935, and on 
the understanding referred to above”. 

_ The bonds were not returned and after communications 
with the first accused (who was the senior partner of the 
firm) and what I may term ‘negotiations’ that went on some 
days during which the complainant was asked to stay his hand 
for the ostensible reason that the firm’s own bonds were still 
held up in Bombay it came to the knowledge of the complainant 
that the story of the accused was false, that no bonds had 
been sent to Bombay for rectification and that the complain- 
ant’s bonds had been sold and the proceeds misappropriated by 
the accused. Paragraph 11 of the complaint goes on: 


“The complainant submits that in the circumstances the conduct of the 
accused in first obtaining the bonds in question on false representations and 
on promise to return them within a specified time and thereafter disposing 
of them without the complainant’s knowledge and consent and misappro- 
priating the*proceeds thereof and putting off the complainant by specious 
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pleas that the bonds sent for rectification had not arrived from Bombay, is 
dishonest and fraudulent. a 


Paragraph 12 concludes: 


“In the circumstances, the complainant charges the accused with having 
committed the offences punishable under Ss. 406 and 420, Indian Penal Code, 
and prays that they be dealt with according to law”. ; 


S. 420, Indian Penal Code, deals with the offence 
which in India is known as ‘cheating’ which is defined in 
S. 415; and under S. 420, when the subject of the cheating is 
a valuable security the penalty may extend to seven years 
imprisonment. S. 406, Indian Penal Code, deals with the 
offence of ‘criminal breach of trust’ which is defined in S. 405. 
The penalty for criminal breach of trust as charged is three 
years. The offence of criminal breach of trust, although the 
penalty for it is less than for an offence ‘under S. 420, is-non- 
compoundable, while the offence of cheating is compoundable. 

On the 2nd July, 1935, a petition was put in before the 
Chief Presidency Magistrate by the complainant stating that: 


“As the facts alleged (that means in the complaint) would, if proved, 
amount to an offence under S. 420, Indian Penal Code, which is compound- 
able with the permission of the Court”, 

lt was prayed that the Court will be pleased to grant 
permission for-the case to be compounded. The Chief 
Presidency Magistrate granted leave and passed the following 
order: 


“Permission granted. Case reported compounded. Accused are 
acquitted”. 


He also made the following note: 

“The complainant himself and his Counsel both admit that the facts 
disclosed only an offence under S. 420, Indian Penal Code, which is com- 
poundable with the permission of the Court. I am also of the opinion that 
the offence disclosed is only under S. 420, Indian Penal Code”. 

Against that order the Crown filed an appeal which came 
before Madhavan Nair and Burn, JJ., in Criminal Appeal 
No. 344 of 1935, reported in Crown Prosecutor v. McIver. 
The Crown Prosecutor contended that the complaint disclosed 
not only the offence of cheating but also of criminal breach of 
trust. They also asked the Court to say that the Magistrate in 
so far as the offence under S. 420 was concerned had not judi- 
cially exercised his discretion and asked that the acquittal be 
set aside. The learned Judges refused to interfere with the 
order of the Magistrate acquitting the accused of cheating. 


They took the view that the complaint did disclose as 
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well as an offence under S.420 an offence under S. 406. It is not 
necessary to consider all the arguments advanced. It is however 
necessary to state thatin resisting the appeal the learned Counsel 
for the first accused argued, according to the report, that only 
one offence, namely of cheating, was disclosed, and in particular 
argued that there was no “ entrustment ” of the bonds, and he 
relied inter alia on the decision of the House of Lords in Lake 
v. Simmons1, The Court rejected his contentions and discussed 
the meaning of the word ‘entrusted’. They allowed the 
appeal, set aside the acquittal for criminal breach of trust, and 
said: 

“The learned Chief Presidency Magistrate should be asked to restore 
the complaint on file and deal with it according to law”. 

Consequently the case proceeded before the Chief Presi- 
dency Magistrate. Before him both the accused raised the plea 
` of autrefois acquit; that is to say, they relied on S. 403 of the 
Code of Criminal Procedure. But although it was attempted 
to be argued at the time the Magistrate indicated that it was 
useless to argue the matter and his point of view is clear from 
the order passed by him on the 12th November, 1935. He took 
the view that the matter was concluded by the judgment of 
Madhavan Nair and Burn, JJ. Dealing with the accused’s 
contention he says: 


“This contention was negatived and their Lordships held that on facts 
disclosed two offences were made out both under Ss.406 and 420,Indian Penal 
Code. When there isa specific direction by the High Court to restore the 
complaint for an offence under S. 406, Indian Penal Code, it is not open to 
me to challenge the correctness of that order or to go behind it. My duties 
are to carry it out”. x 


He refused to make a reference under under S. 432, 
Criminal Procedure Code, and said it was open to the accused 


to move the High Court. Criminal Revision Petitions were ' 


filed by both the accused against that order. In the petition 

of the second accused it is specifically alleged that the Magistrate 

refused to decide the point, that is autrefois acquit. The 

matter came before King, J., who passed the following order: 
“I see no ground for revision. The petitions are dismissed”. 

That is, he declined to stay the trial. 

Thereafter the proceedings went on. Both the accused 
were committed for trial. When the matter came before the 
learned Chief Justice it is agreed that the following was the 
course of events, and it is borne out by the shorthand note. 
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No point was taken before the accused was charged as was 
done in Queen-Empress v. Dolegobind Dass}, This is important 
and I respectfully agree with the view expressed by Maclean, 
C. J., that it is only after that stage that a point can be said to 
‘arise’. I prefer this view to that expressed by a Bench of the 
Calcutta High Court in Mahammad Yusuf v. Emperor?, 
namely that a trial only commences after the empanelling of 
the Jury. If it were otherwise, an accused pleading autrefois 
acquit would be driven to making ‘a double plea’ which in 
England’ at least would be fatal to his plea of autrefois acquit 
although there is no such rule in India. But it would be 
anomalous. The accused was called upon to plead and his 
counsel took the point that the trial was barred under S. 403, 
Criminal Procedure Code, and that there was no entrustment 
within S. 406, Indian Penal Code. Then, according to the . 
learned trial Judge’s order: 


“The Crown Prosecutor took a preliminary objection to the plea. He 
submitted that the plea of autrefois acquit was not open to the accused then, 
it having been raised once before the Chief Presidency Magistrate and 
disallowed, and the matter having been taken up in revision to the High 
Court and King, J., having made a final order upholding the order of the 
learned Chief Presidency Magistrate. On this point I ruled that the Crown 
Prosecutor’s preliminary objection must be upheld for that reason. I here 
also add a further reason, namely that Madhavan Nair and Burn, JJ., in 
Crown Frosecutor v, McIver? may have dealt with this plea by implication. I 
was further of the opinion that the plea was bad in law having regard to 
the principles laid down by Lord Reading, L. C. J., in Rex v. Barron’ in the 
Court of Criminal ‘Appeal. I acéordingly overruled that plea. A further 
legal point was alsa raised by the defence that there would not on the facts 
of the case be an entrustment in law of the property and hence the charge of 
criminal breach of trust would not lie. In view of the Bench decision in 
Crown Prosecutor v. MclIver*, which being a decision of a Bench of two 
Judges is binding upon me, I felt that I was unable to allow that point to be 
argued. I have been requested to reserve this point also and I do so 
particularly having regard to the important case of Lake v. Simmons®. I 
accordingly reserve for the consideration of the Full Bench the following 
Questions (1) whether the plea of autrefois acquit was good in law and (2) 
whether there could be a legal entrustment of the property having regard to 
the case put forward by the Crown”. 


Accordingly this matter has come before us on this 
reference. ’ - 

The Crown Prosecutor took a preliminary objection that 
we are not competent to hear this reference because it was not | 


1. (1900) 1L.R. 28 Cal. 211. 2. (1931) I.L.R. 58 Cal. 1214. 
3. (1935) 69 M.L.J. 681. 4. (1914) 2 K.B.D. 570. 
5. (1927) A.C. 487, 
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within the learned Judge’s power to reserve the points concerned, 
that the points never arose for the learned trial Judge’s 
consideration and that a point which he could not decide could 
not be for his consideration. Before us the Crown Prosecutor 
has argued that the Magistrate decided the point of autrefois 
acquit relying on the decision of Madhavan Nair and Burn, 
JJ., who by implication decided the same point, and that 
King, J’s order is final. Secondly he argued that the 
learned trial Judge only referred the question of the merits 
of the plea of autrefois acquit and did not refer the point 
taken in the preliminary objection of the Crown Prosecutor. 
namely that it was not available to the accused to plead 
it. I will deal with the second point at once. Speaking for 
myself I am perfectly satisfied on a reading of the order of 
the learned trial Judge that he intended to refer, and did refer, 
to us the whole of the matters relating to autrefois acquit. If it 
were otherwise, the result would be that we are asked to say 
that the learned trial Judge while holding that the plea was not: 
available, which order would be final if not referred, has asked 
us to deal with the merits of the plea, with the result that our 
dicision would be purely academic and have no effect on this 
case at all. If we had the least doubt on this I think we should 
have referred the matter back to the learned trial Judge who 
could have, if he thought fit, made a further reference. But 
as the matter is clear beyond doubt this was not considered 
necessary. All the matters rélating to autrefois acquit referr- 
ed to in the learned Chief Justice’s order are therefore before 
us. It is not possible to get much assistance from the English 
procedure because S. 403 Criminal Procedure Code, is so 
generally worded, and there is nothing in the Criminal Proce- 
dure Code to amplify it, but it appears that the plea can be 
taken at any stage in atrial. Obviously the proper time for a 
plea in bar to be taken at Sessions is at the time when it was 
taken before the learned trial Judge. But it was also taken, as 
has been pointed out, before the Chief Presidency Magistrate. 
An order of the Chief Presidency Magistrate deciding a plea 
of autrefois acquit cannot possibly be binding on a High Court 
Judge sitting at Session. But I think itis clear that the Chief 
Presidency Magistrate did not decide the point at all; and 
neither did King, J. The accused were not even permitted to 
conclude their arguments on the subject. The Magistrate’s 
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order shows that he took the view that he was directed to 
proceed with the case and that being so it was useless to hear 
any arguments directed to preventing him doing so. His order 
was that the case should proceed. King J.’s judgment amounts 
in my view to nothing more than an order declining to inter- 
fere with that course. A plea under S. 403 Criminal Proce- 
dure Code, is a most important right given to an accused per- 
son and in England it is dealt with by a formal trial for which 
a Jury is specially empanelled, although as in Rex v, Barront. 
Ridley, J., sitting as a Judge of Assize appears to have ruled 
outa plea of autrefois acquit without empanelling a jury. 
There is no procedure laid down, as I have said, in India and I 
respectfully agree with the course the learned trial Judge took 
in dealing with the plea himself, as I venture to think pleas of 
this nature are much more matters for a Judge than for a jury. 
It is necessary to point out that the learned trial Judge decided 
both the questions raised namely, (1) that the plea was not 
available to the accused, but (2) if it was, that it was bad on 


' the merits. It was at one time faintly argued before us that the 


point has been dealt with by Madhavan Nair and Burn, JJ. 
How a plea of autrefcis acquit could be decided on an appeal 
against an acquittal, has not been pointed out. My view is 
that until the learned Chief Justice decided it, the plea of 
autrefois acquit had never been decided on the merits. The 
appellate Court did not decide it, the Magistrate refused to 
decide it, and King, J’s order amounts to nothing more than 
this, namely, that the case should proceed. It was an order 
passed in revision, a discretionary order, indicating that he 
saw no reason to exercise his discretionary powers of interfer- 
ence. I find it impossible to suppose that the learned Judge 
intended to decide summarily so important a plea as is raised 
under S. 403, Criminal Procedure Code. Nor do I accept the 
learned Crown Prosecutor’s suggestion that a plea of autrefois 
acquit can be “constructively decided”. 


The next objection by the Crown Prosecutor was that the 
Chief Justice did not decide the question of entrustment hold- 
ing himself bound by the decision of Madhavan Nair and 
Burn, JJ. There is nothing in Cl. 25 of the Letters Patent to 
show: that he must decide the point; but when the learned 
Judge indicates that a decision is binding upon him I think it 
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is clear that he is following the decision of the Bench and so 
deciding the point. 

Then it is argued that neither of the points arose in the 
course of the trial. According to Wallis, J., sitting as a mem- 
ber of the Full Bench who decided the case of Narayanaswami 
Naidu v. Emperor} a trial begins when the accused is charged. 
See also In re Kali Mudaly2. Both the objections here were 
taken after the accused was charged. But it is in any case 
quite clear from the shorthand note that the ‘“entrustment” 
point was also taken at the close of the case for the Crown. 
It is argued that the learned trial Judge could not reserve a 
point which he could not decide. 1 do not know what point a 
Judge cannot decide. If it is at large, he can decide it; if 
there is an authority binding on him, he can decide it according 
to that authority. The words of Cl. 25 of the Letters Patent 
seem to me to give a most important and unfettered right of 
reservation of points of lawat Sessions and in view of the fact 
that until 1923 at least there was no right of appeal to anybody 
from a conviction at Sessions, S. 449 Criminal Procedure 
- Code. I should expect that this most important right, if it was 
to be in any way restricted, would be done in the clearest possi- 
ble terms. The alteration affecting the words “there shall be 
no appeal” in Cl. 25 of the Letters Patent is made quite plain 
by the words in S. 449 Criminal Procedure Code specifically 
referring to the Letters Patent. Under the rules of this High 
Court a reference under Cl. 25 of the Letters Patent isto a 
Full Bench. Had the learned trial Judge refused the reference 
and left the first accused to any rights of appeal which he 
possessed, this point of entrustment must necessarily have 
come, under the wording of the Code, to a Bench of two 
Judges. The learned trial Judge has informed us, although it 
is clear from the shorthand note, that his reference is made 
under Cl. 25 of the Letters Patent and not under S. 434 of the 
Criminal Procedure Code. The learned Crown Prosecutor 
argued that this was a reference under S. 434 Cr'minal Proce- 
dure Code, and relied on S. 430 Criminal Procedure Code 
which reads as follows: 


“ Judgments and orders passed by an appellate Court upon appeal, shall 
be final, except in the cases provided for in S.417and Chapter XXXII 


Section 417 refers to the Local Government’s right to 
appeal against any order of acquittal passed by any Court 


1. (1908) PMD 157: LL.R. 32 Mad. 220 at 234 (F.B.). 
p 2. (1911) I.L.R. 35 Mad. 701 at 703. 
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other than a High Court. Chapter XXXII deals with refer- 
ence and Revision and includes S. 434. But, as I have alraady 
stated, it is clear that this is a reference under Cl. 25 of the 
Letters Patent. Mr. Venkatarama Sastri has rightly pointed 
out that there is no rule of res judicata in criminal matters 
except when proceedings end in an acquittal or conviction. In 
so far as the history of litigation such as this exists it is im- 
possible to obtain any assistance from English procedure 
where such a state of affairs would be impossible. There is 
no record as far as can be seen of any precedent even here of 
a matter coming for trial before a Judge of this High Court 
in which a Bench had heard arguments on the very points 
arising before him in the same matter. It must be remember- 
ed that the arguments of the accused before Madhavan Nair 
and Burn, JJ., were raised in resistance to an appeal against 
an acquittal. If he had not raised certain points before those 
learned Judges, can it be doubted that he would have had the 
right to ask the learned trial Judge to refer them to the Fuil 
Bench? The learned Judge who admitted the Government’s 
appeal against the acquittal was entitled had he thought fit to. 
post the matter before a single Judge and I presume that the 
Crown Prosecutor’s argument, if right, could have been logi- 
cally applied to the decision of a single Judge. It seems 
therefore that by the happening of an appeal against an 
acquittal an accused person may put himself accidentally in 
the position of losing his important rights under the Letters 
Patent. Personally I should require the clearest possible 
authority for such a proposition. As observed by Ramesam, 
J., when delivering the judgment of the Full Bench in: 
Dhanaraju v. Motilal Doga. 

* One would have thought that an attempt by the Indian Legislature to 
to alter or amend the provisions of the Letters Patent would have been 
made in express and unambigous terms and not left to be inferred by implica- 
tion”. 

The judgment of Madhavan Nair and Burn, JJ., was, as 
I have pointed out, that the acquittal under S. 406 by the 
Magistrate should be set aside and that the trial should proceed. 
Both these things have been done. Nothing that is decided by 
us can in any way affect their order which has worked itself 
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out, for that order was confined purely to the proceedings 
before the Magistrate. It is in this view unnecessary to con- 
sider the decision of the Full Bench reported in Rathnavelu, 
In rel on which Mr. Venkatarama Sastriar reliés. For the 
above reasons I am against the preliminary objections raised 
by the Crown Prosecutor. 
It is convenient first to consider the second point referred 
‘to us, namely, whether there could be a legal entrustment of 
the property having regard to the case put forward by the 
Crown. We have referred to the learned trial Judge who has 
told us that that means, on the allegations contained in the 
complaint. I have already summarised the salient features 
-of the complaint. Both the learned Crown Prosecutor and 
Mr. Venkatarama Sastri have made considerable reference for 
the purpose of argument to the English Criminal law and I 
think a comparison between certain offences under the English 
Law and under the Indian Penal Code is helpful. S. 378 of 
ithe Code deals with ‘theft’ and makes intér alia a striking 
‘departure from the common law offence of larceny in that 
«under the Code it is not necessary to prove that the accused 
intended to deprive the owner of the property in his goods; 
dishonest taking out of the owner’s possession is enough. The 
“taking must however be against the will of the owner as in 
darceny. But in India it is not necessary when the taking is faci- 
litated by a trick, for example as in the case of the well-known 
‘confidence trick, to invoke the doctrine of no real consent 
accompanying the handing over of the property so as to make 
‘it “theft”. It is not eo nomine an offence in England to obtain 
possession of property by false pretences; but the doctrine of 
larceny by a trick covers such an obtaining. The language of 
-S. 420 of the Indian Penal Code is all comprehensive. 
-Dishonestly obtaining possession of property or property in 
„property is covered by that Section; that is to say, the English 


felony of larceny by a trick and the misdemeanour of obtain- ` 


ving goods or money by false pretences. The Section of course 
includes many other forms of cheating, but it is only relevant 
-here to mention those two. Ona general examination of the 
“Code I think it is clear that in many cases it faithfully repro- 
«duces the Criminal Law of England, although, asin the case of 
darceny, it anticipated English legislation. For instance, a 
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person. who took a motor vehicle for a “joy ride” and 
abandoned it by the road side could always be convicted under 
the Code of theft. It was not until the English Road Traffic 
Act of 1930, that (by S. 28) such a person was liable to more 
than a civil action, but dishonestly taking property out of the 
possession of any person without an intention to deprive him 
permanently of it was always theft in India since 1860. In my 
view all the essentials of the English offence of larceny by a 
trick are contained in S. 415 of the Code. Archbold. 28th 
Edition, at page 533, describes ‘larceny by a trick’ as 

“where a man having the animus furandi obtains in pursuance thereof | 
possession of goods by some trick, the owner not intending to part with his 
entire property but only the temporary possession of it, this is such a taking 
as to constitute felony”. 

So the moment the confidence trickster has obtained the 
wallet containing bank notes from his victim, he can be 
arrested. Similarly when by deceit a person is induced to hand 
the property over to the cheater, the offence of cheating has 
been accomplished. I mention these matters because, although 
a Court cannot import English criminal law into the Indian 
Criminal law, it will naturally treat with the greatest respect 
the views of English Courts who have dealt with the very 
matter with which it is concerned. In India offences are divided 
into compoundable and non-compoundable offences. It is 
especially important therefore to consider whether the Legis- 
lature in India intended to confine one offence to any given set - 
of facts. S. 405 of the Indian Penal Code defines the offence 
of criminal breach of trust. It reads, “whoever, being in 
any manner entrusted with property, or with any dominion 
over property, dishonestly misappropriates or converts to his. 
own use that property. . . . . commits criminal 
breach of trust.” The word ‘entrusted’ is there used. It is. 
used, in S. 20 (4-A) of the Larceny Act of 1916 which is. 
reproduced from the Larceny Act of 1901. There has been in 
India until this case no considered discussion of the meaning 
of the word ‘entrust’ although there are two decisions of this 
High Court which support the view put forward by the 
Crown. So far as the text books are concerned I observe 
that the learned editors of Ratanlal’s Law of Crimes, 12th 
Edition, at page 987, draw a clear disinction between ‘cheating” 
and ‘criminal breach of trust’. “Cheating” say the editors, 
differs from ‘criminal breach of trust’ in that the cheat takes. 
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possession of the property by deception. I think this sentence 
indicates the difference; and that there is a very real difference 
between the two offences appears also in other contexts. The 
distinction between the various offences of theft, cheating, 
criminal misappropriation and. criminal breach of trust are 
stated in a case reported in Narsinghdas v. Emperor! where 
the learned Judge apparently finds the distinctions free from 
difficulty. The proviso to S. 178 of the Indian Contract Act, 
before it was amended, when dealing with the pledging of goods 
etc., makes express provision against their being obtained from 
their lawful owner by an offence or fraud. In the Mercantile 
Bank of India v. Central Bank of India? the question whether 
the railway receipts concerned had been “obtained” by fraud 
or, as argued by the appellants, had only been the subject of 
fraudulent conversion or criminal breach of trust, was closely 
examined. The Crown Prosecutor argues that the word 
“entrusted” may be given the most general meaning in the 
Indian Penal Code; it can mean merely “handed over”. This 
. argument is derived from an observation of Lord Haldane in 
Lake v. Simmons3. In that case the House of Lords consi- 
dered the meaning of the word “entrusted” as contained in 
an exception in a policy of insurance and the question arose as 
to whether a wcman who had induced the plaintiff to let her 
have possession of jewellery by fraudulently representing that 
she was the wife of a certain person and that she wanted them 
for the purpose of showing them to her husband and to a 
purely fictitious person for their approval, had been “entrusted” 
with the jewellery within the meaning of the exception. To 
quote the headnote, the trial Judge found that the woman’s 
conduct was fraudulent throughout, and held that she was 
guilty of larceny by a trick, and the Court of Appeal and the 
House of Lords accepted these conclusions. The House of 
Lords decided that the plaintiff had not “ entrusted ” the 
necklets to the woman and secondly that the woman was not a 


customer within the meaning of the clause. The important . 


questicn so far as this case is concerned was the discussion by 
the learned Law Lords of the term “entrusted” and it was in 
that connection Lord Haldane remarked as follows: (p. 499) 


“+B ntrusted’ is not necessarily aterm of law. It may have different im- 
plications in different contexts. In its most general significance, all it imports 





1. ` (1928) 106 I.C. 678. ` 2. (1935) 69 M.LJ. 509, 
-© 3.: (1927) A.C. 487. . 


E.B. 


Rex 
v. 
John 
McIver. 
Mockett, J. 


F.B. 


perenne 


Rex 
Us 
John 
McIver. 


Mockett, J. 


660 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


is a handing over the possession of some purpose which may not imply the 
conferring of any proprietary right at all”, 


In discussing the case Lord Haldane takes the view that in 
the same policy in the general clause the word “entrust” 
might be used in a general sense, and in that general sense 
the woman might have been entrusted with the necklets. The 
question arises; in what sense is the word used in S. 405, 
Indian Penal Code? Lord Sumner at page 505 says: 

“The whole argument as to the meaning and effect of the word 
“entrusted” in the exceptions clause in the policy is at once vitally affected, if 
the expression ‘larceny by a trick’ is used in anything but its strict, that is its 
legal sense” 

And Sidi of the exception, at page 508 he points out 
that: 

“The language is the insurer’s own, and in an exception it must be read 
contra proferentes’”’. 


‘If’ he says: 


“They intended no more than ‘handed over’, they should have said so, 
and the more plainly the better”. 


I should have thought that that observation was even more 
applicable to a Criminal Statute which has divided offences in 
categories as has the Penal Code and where the turning of a 
phrase or the meaning of a word may decide that an offence ` 
can or cannot be compounded. The rules of construction of a 
penal statute are shortly stated in Halsbury’s Laws of England, 
Vol. 27, page 177 and Harries and Rachpal Singh, JJ., of the 
Allahabad High Court in Emperor v. Girja Prasad! have only 
recently reiterated that: 

“Itis a well established rule of construction that words ina statute 
creating a criminal offence must be construed strictly”. \ 

Lord Sumner apparently differs from Lord Haldane in 
that (page 508) he takes the view that “entrusting” has the 
same sense in the exception as in the general words. At 
page 506 he points out that the manner of the trick is im- 
material if the result is an absence of consent on the part of 
the person tricked. There occurs at page 508 in Lord 
Sumner’s judgment this most important passage: 


“Tf there wasa trick, which prevented any true consent arising, there 
could be no entrusting. The terms are mutually exclusive. In my opinion, 
the natural meaning of ‘entrusted’ involves that the assured should by some 
real and conscious volition have imposed on the person, to whom he delivers 
the goods, some species of fiduciary duty”. 
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Now it seems to me that when the second accused was 
handed over ihe bonds for a minutely stipulated purpose and 
to return them after a given time, there was only if there 
was a real and conscious volition such a fiduciary relation- 
ship betwcen Soora Lakshmiah Chetty and him. The Crown 
Prosecutor agrees that we have to look at the state of mind 
of Soora Lakshmiah Chetty in this matter; and that his view 


e 
is correct is borne out by Lord Sumner who says that the 


word clearly connotes a definite state of mind, and that is 
the mind of the assured. Now ‘handing over’ does not connote 
a state of mind. In the leading case of The Queen v. Tolsoni, 
“Stephen, J., states as follows: 
“ The full definition of every crime contains expressly or by implication a 
. proposition as to astate of mind. Therefore, if the mental element of any 
conduct alleged to be a crime is proved to have been absent in any given 
case, the crime so defired is not committed; or, again, if a crime is fully 
defined, nothing amounts to that crime which does not satisfy that defini- 
tion”. i 
It would seem then that if, as Lord Sumner says, a trick 
—and deceit is a trick—prevents any true consent arising, and 
there can thus be no entrustment, it follows that here the chief 
element in the offence under S..406 Indian Penal Code, must 
be missing. Lord Atkinson’s judgment contains so much that 
seems to me of the greatest assistance in this matter that I 
venture to quote that part of itin extenso. He said, (pp. 511 
and 512): 


“T think Miss Esme Ellison obtained the possession of the jewellery, 
handed to her by the appellant by an operation which is appropriately describ- 
ed as larceny by a trick. That, when she got possession of it, she feloniously 
appropriated it, is not disputed. But the operation of entrusting the posses- 
sion of the jewellery but not the property in it to her, which, prima facie, 
would mean handing it over to her to be devoted by her to some legitimate 
purpose, was treated rather as if it were something separable from, and un- 
connected with, the theft committed. ‘It really was nothing of the kind. The 
theft was a composite thing. It consisted first of the false representation the 
woman made to the appellant, which he apparently believed, secondly, the 
action he took, acting on that belief, and third, the felonious appropriation of 
the goods when obtained by her to her own use. The so-called entrusting of 

the jewels to her, furnished to her-—as she intended it should—the opport- 
unity for and means of committing the theft. It does not appear to me to be 
possible to separate the handing over of the possession of the jewels from 
the falsehood which preceded it, and the felonious action which 
followed it. The entrusting of goods to a customer mentioned in the excep- 
tion carnot mean the delivery in all good faith by a dealer of goods toa 
customer which that customer has planned to steal, and by that very delivery 
enabling the customer to effect her felonious purpose. The true character of 
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the operation was larceney of the appellant’s goods by means of a trick—the 
trick being the false and fraudulent representation which this woman made 
to the appellant, by which the delivery to her of the possession of the jewels 
was obtained. The appellant had no suspicion, apparently, that he was about 
to be robbed through the medium of this trick. He acted perfectly honestly . 
in giving over the possession of the jewellery. So does everyone, presumably, 
who suffers from larceny -byatrick. It is the honest belief of the person 
robbed inthe false statements made which enables the intending thief to 
defraud him. That, however, does not alter the real character of the entire 
transaction”. 

It. is right to say that in the Court of Appeal Atkin. L. J. 
(as he then was) took the same view in a minority judgment 
reported in Lake v. sSimmonsi and McCardie. J., the trial 
Judge similarly, reported in Lake v. Simmons?. We therefore 
have before us the considered opinion of five Law Lords, a 
learned Lord Justice, and a learned Judge of the King’s 
Bench Division, on the meaning of the word “entrusted”, as 
applied to this exception in an insurance policy. But it seems 
to me that their view goes very much farther in so far as 
“entrusting” is concerned, because it amounts to this, that a 
person from whom goods are obtained by larceny by a trick 
does not entrust them to the person to whom they were handed. 
When the Code introduced the word into S. 405, it was, I 
presume, intended to have a meaning and I am more than 
content to accept the meaning put upon it by Lord Sumner. 
There was no true consent if there was a trick, says Lord 
Sumner. I venture to say that there can be no true consent if 
there was deceit. All the cases of larceny by a trick where 
possession only was handed over, might equally have been 
described as “larceny by deceit”. [t seems to me to follow that 
there can be no consent by a person who is cheated, and so, to 
adopt Lord Sumner’s language, if there was deceit which 
prevented any true consent arising, there could be no entrust- 
ing; the terms are mutually, exclusive. 


Is there any authority which prevents me adopting the 
above view? Madhavan Nair and Burn, JJ., shortly noticed 
the case of Lake v. Simmons’ but said that, readin the light of 
the facts of the case, the decision was not helpful in interpret- 
ing the word ‘entrusted’ and agreed with Lord Haldane that 
the word might have different implications in different con- 
texts. They seem to take the view that in its most general 
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3. (1927) A.C, 487. 


LXX] THE MADRAS LAW JOURNAL REPORTS: * 663 


significance all it imports is a handing over the possession for 
some purpose which may not imply the conferring of any pro- 
ptietary right at all. “In this case it seems to me that the 
accused had a limited proprietary right over the bonds, a very 
much greater proprietary right than a confidence trickster has 
who is handed a wallet containing Bank notes to be returned 
the following day as a token of his victim’s (supposed) confid- 
ence in him. Lord Haldane arrives at the same conclusion, 


that there was no entrustment, as did the other learned Law 


Lords. But an examination of his judgment shows, I think, 
that he largely relied on the fact that the woman was not a 
customer, as did Lord. Blanesburgh who expressed his entire 
agreement with the judgment of Lord Sumner; and both Lord 
Sumner and Lord Atkinson divide the argument as to whether 
_the woman was a customer and whether there was any real 


consent, very definitely. There are two decisions of the 


Madras High Court, Re Venkatagurunatha Sasiril and In re 
Ramappa? in which persons were convicted of criminal breach 
of trust under circumstances which show that the property was 
obtained by means of a trick; but in neither of those cases has 
the question before us ever really been discussed. They were 


both long before the decision in Lake v. Simmons’ and it will. 


be observed that the learned trial Judge expressly referred 
this matter to us “having regard to the important .case of Lake 
v. Simmons’, Beyond the fact of the conviction there does 
not appear to be very much to assist us in either of the above 
two cases. My learned brother Lakshmana Rao, J., has point- 
ed out that under S. 410, Indian Penal Code, property, the 
possession whereof has been transferred by theft, or by 
extortion, or-by robbery, or by criminal breach. of trust, is 
‘stolen’ property’, which means that property obtained by 
. cheating is not stolen property, as it unquestionably is in the 
case of larcency by a trick. This S. 410 is a definitive section 
for the purpose of the offence of ‘receiving stolen property’. 

I do not see how that can affect the meaning’ of the word 
‘entrust’ which is a matter affecting the state of the mind of 


the trustor. Because the property of a persoi’ cheated’ is for 


the purpose’of another section treated in a certain way with 
regard to its future, it does not seem to me that the question 
of whether the victim of the chen img intended to pass the pro- 
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perty or the possession or any right at allis as between him 
and the cheat in any way affected. It is surely the relations. 
between those two that is material in this case. The English 
cases were also decided before the case of Lake v. Simmonsi.. 
Tt seemed that ona first reading of Rex v. Morter? some 
assistance might be forthcoming. It appears to have been 
argued in that case that there was no entrustment, though the 
facts might amount to larceny by a trick. The Judgment of 
the Court does not deal with this aspect of it and the facts do- 
not appear to fit in with larċency by a trick. The question. 
there was whether the appellant had control of the property 
charged or not in circumstances whereby he became entrusted. 
The appellant who was the managing director of a company 
was given two signed blank cheques to buy respectively a 
typewriter and a motor car. He bought these articles but filled 
up each cheque with a figure greater than the purchase 
price and appropriated the surpluses. The Lord Chief 
Justice referred to the case of Rex v. Grubbs which I 
have naturally read with great care. The following 
sentence occurs in that judgment: 
“If the accused has obtained or assumed the control of the property of 
another person under circumstances whereby he becomes entrusted. 
then he has committed an,offence within the section. For the purpose 
of determining whether the offence has been committed, the words ‘being 
entrusted’, should not be read as being limited to the moment of the sending: 


or delivering of the property by the owner, but may cover any subsequent. 
period during which a person becomes entrusted with the property”. 


With regard to the last sentence, the basis on which this 
case proceeded—and I asked’ the question—was that the two. 
accused were acting in collusion and it is not suggested that 
the entrusting, if there was one, was at any time other than 
when the bonds. were handed over by Soora Lakshmiah Chetty. 
The Court does not deal with the circumstances under which a 
man can become entrusted that is, what facts constitute an en- 
trustment. In Grubb’s case3 the money was handed over to a 
Company by. the prosecutor, but in fact came into the pockets 
of the accused, and it was held that the entrusting could be 
said to be to the accused himself. There was no question there 
of a fraudulent obtaining, and the decision seems to be.that 
where the money is entrusted to one person and goes into the 
possession of another, it is possible on an examination of the 
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circumstances to hold that it was also an entrustment to him. 
Apart from the above two Madras cases there does not seem 
to be any example of a clear-cut case of in India of cheating, 
and in England-larceny by a trick, in which there has been ariy 
conviction on the basis of a fraudulent breach of trust or an 
offence under S. 20 (4-A) of the Larceny Act. On the wording 
of the Code it has been argued that the words, ‘in any manner’ 
are important. I think that Mr. Venkatrama Sastri’s answer 
that because goods may be “ entrusted ” ‘in any manner’ that 
does not mean that they need not be “entrusted ” at all, is a 
sufficient answer. Again stress is laid on the words ‘ dominion 
over property’. But there is to bean “ entrustment” of the 
dominion over property equally as of property. 


The point referred is very difficult and obviously of very 
great importance. I am saying that advisedly because the 
Legislature has thought fit to allow persons to compound serious 
offences having the effect of acquittal, and it is therefore most 
necessary to examine with precision the exact set of facts 
which constitute a compoundable and a non-compoundable 
offence. I think that alone is a sufficient reason for saying 
that the word ‘entrust’ must be strictly construed. In an 
immense number of cases a cheat disposes of, that is to say 
misappropriates, the property he obtained. I do not think it 
occurred to anybody before that a second, prosecution, that is, 
after a composition or acquittal or conviction can be launched 
against him for that reason. Lord Atkinson in Lake v. 
Simmons? has dealt so comprehensively with that in the 
passage above quoted that I need not say more. 


In view of the above I need only notice another argument 
of Mr. Venkatrama Sastri, which was that as the bonds were 
endorsed over to the accused for the purpose of being endorsed 
to the Bank, (because the answers in evidence show that that 
was what was in the complainant’s mind), there could be no 
entrustment. He relied on three cases which he cited: Rer 
v. R. V. Holchester2, Rex v. Cosser8 “and Queen v. 
Oxenham and he argued that the question of divesting the 


title of the owner does not turn on the intention of the 


transferor. I do not think it is in the least clear that it was 
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in the mind of the complainant that these bonds were ever to 
be endorsed over to the Bank. S. 405, Indian Penal Code; 
shows that the “ entrustment ” (assuming an “ entrustment ”) 
can be in the widest possible terms, and' I think that there was 
a clear arrangement that these bonds should be kept for a 
limited period and returned. AH the decisions in the above cases 
were before the legislation now represented by S. 20 (4-A) of 
the Larceny Act of 1916. I am against Mr. Venkatarama 
Sastri on this point. 

1 think the answer to the learned trial Judge’s second 
question is in the negative. ` 

In view of the above answer the first question does not 
seem to me to arise now; but having been referred, I will 
endeavour to answer it. Ido so of course on the assumption 
that my answer to the second question should have been in the 
affirmative, namely that there was a legal entrustment. In 
approaching the first question referred it is necessary to bear 
in mind the peculiar position, that I must regard a man who 
had never been tried at all in exactly the same position as one 
who after full hearing had been tried and acquitted by a jury. 
The Crown Prosecutor did, it is true, argue that as there had 
been no first trial there could be no second trial under S. 403, 
Criminal Procedure Code, the words of which are: 


“ A person who has once been tried by a Court of competent jurisdiction 
for an offence and convicted or acquitted of such offence shall. .. .. . 
. not be liable to be tried again. . . ”. 


But S. 345 of the Code which deals with the compounding 
of the offences states that a composition of an offence shall 
have the effect of an acquittal of the accused with whom the 
offence has been compounded. If authority for the proposition 
that a composition has the same effect as an acquittal is 
required, it is to be found in the case In re Dudekula Lal 
Sahibi, where Wallis, J., considers the question and 
expressly holds that this statutory acquittal under S. 345, 
Criminal Procedure Code, is intended to bar further proceedings. 
As the learned Judge points out, it is difficult to kaow what’ 
effect a composition can have if it does not bar a subsequent 
prosectttion. It must be further taken that the evidence which 
has been before the Court is the evidence contained in the 
complaint. I think it is clear that the evidence to be called 
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before the learned trial Judge under S. 406 was precisely the 
same as that which would have been called on a trial under 
S. 420, Indian Penal Code. The importance of this seems to 
be that the acquittal must be taken to have been on the same 
facts; and a part of those facts, and avery important part, 
that proves the guilt of the accused, was the sale of the bonds. 
S. 403, Criminal Procedure Code, says that: 


“A person who has once been tried. . . . . and convicted or acquitted. 
. shall. . . . notbe liable to be tried again for the same offence, 
mor on the same facts for any other offence for which a different charge 
from the one made against him miglit have been made under S. 236, or for 
which he might have been convicted under S. 237”. 


Section 236, states that if a single act ora series of acts 
is of such a nature that it is doubtful which of several offences 
the facts which can be proved will constitute, the accused may 
be charged with having committed all or any of such offences. 
The illustration is that where an accused does an act which 
may amount to theft, or receiving stolen property, or criminal 
breach of trust or cheating, he may be charged with all the 
four jointly or in the alternative. It is only when there is a 
doubt under S. 236 that S. 237 arises. It has been held in 
Nua Po Kyone v. King-Emperor! that the doubt in S. 236 may 
be both either with regard to the law or with regard to the 
facts. Had there been no composition in this case, it seems to 
me it would have been competent for the learned trial Judge, 
having regard to what I suggest is a definite doubt about the 
Jaw in view of the decision in Lake v. Simmons? to have 
directed the jury that if they accepted the facts they could 
convict the accused of cheating. The Crown relies on S. 403 
(2) read with S. 235 (1) of the Criminal Procedure Code. 
The latter section reads: 


“Tf, in one series of acts so connected together as to form the same 
transaction, more offences, than one are committed by the same person, he 
may be charged with, and tried at one trial for, every such offence”. 

The illustrations to sub-S. (1) seem to suggest that the vari- 

ous offences, although intermingled, are complete in themselves. 
' Illustration (a) is: A rescues B, a person in lawful custody, 
and in so doing causes grievous ‘hurt to C, a constable in whose 
custody B was. Illustration (b) is: Where a man commits house- 
breaking. by day with intent to commit adultery and in the house 
entered commits adultery. The evidence in each seems to be 
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separable. I confess to finding this point difficult of solution. If 
the second offence alleged was criminal misappropriation under 
S. 403, I personally should be much: more inclined to accept 
the argument advanced by the Crown. One naturally turns to 
the authorities for assistance. The Judicial Committee in 
Begu v. The King-Emperori decided that on a charge of 
murder when the evidence established against three of the 
accused that they had assisted to remove the body knowing 
that a murder had been committed, they could without a further 
charge be convicted under S. 201, Indian Penal Code, read with 
S. 237, Criminal Procedure Code. The evidence in that case 
seems to have been‘all comprehensive on both the offences. In 
Manhari Chowdhuri v. Emperor2, the question arose as to 
whether an acquittal under S. 380 and S. 411, Indian Penal 
Code, charged in the alternative, bars a subsequent trial for 


an offence under S. 54-A of the Calcutta Police Act. The 
judgment of the Bench (at page 731) points out, 

“The present proceedings relate to the same act or series of acts to which 
the previous trial related, and it appears to us that before that trial it might 
have been said, in the terms of S, 236 that it was doubtful whether the facts. 
which could be proved would constitute theft, or receiving stolen property or 
an offence under S. 54-A of the Calcutta Police Act. 1... ... It 
seems to us that the petitioner in the present case is about to be tried a. 
second time on the same facts for an offence cognate to, or involved in, the 
offences with which he was previously charged. Itis not suggested that if 
the previous conviction and sentence had been upheld by this Court, the 
petitioner could now be punished a second time under S. 54-A.” 

That seems to mea valuable test. Let it be assumed that 
the accused had been formally tried and convicted or acquitted 
of cheating. On the general principle that a man should not 
be tried twice for the same offence, it would surely have been, 
to say the least, surprising that at the next Sessions he could 
have been charged with criminal breach of trust. Mr. T. 
R. Venkatarama Sastri relies also on Emperor v. Jhabbar Mull 
Lakkar’ in which Sanderson, C. J,, takes a broad view of the 
principle of autrefois acquit. In that case the accused was. 
tried and acquitted under S. 408, Indian Penal Code, for 
criminal breach of trust of three sums of money alleged to 
ha ve been dishonestly misappropriated on three dates. It was. 
part of the prosecution case at the trial that he had made three: 
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false entries to conceal the acts of misappropriation. The 
learned Judge (p. 927) says, 

“If he were so tried, in my judgment, it would in efect amount to trying 
him again for the same offences as those upon which he has already been 


tried and acquitted by the jury, although the charges now before the Court 
are framed in a different manner.” 


It should be noted that in that case it was apparently a 
prominent part of the prosecution. case at the trial that three 
false entries had been made. The principle of autrefois acquit 
seems to have been liberally applied in this case and Sanderson 
C.J., expressly confned his decision to the facts before him. 
An examination of the cases shows that for the application 
of the principle it is.necessary to examine the particular facts 
closely and the reports do not always set them out. I think 
In re Ganapathi Bhattal wherein Sundaram Ayyar and Ayling 
JJ., deal with an interesting case shows how the principle is 
applied in Madras. The accused was tried and convicted 
under S. 211, Indian Penal Code, that is, making a false charge 
. with intent to injure. The conviction was quashed on the 
ground that the accused had not committed an offence under 

` that section but under S. 182 of the Code (giving false infor- 
mation to a public servant) for which no sanction had been 
granted. The complainant had thereupon obtained sanction to 
prosecution and was met by a plea in bar. The Bench held 
that the prosecution was barred by S. 403, Criminal Procedure 
Code.’ At p. 312 the learned Judges say, 


“S. 235 (1) seems to us to be inapplicable when the accused is sought to 
be charged with another offence on the identical facts on which he was 
charged before with one offence”. 

| 


In Queen Empress v. Erram Reddi2 Brandt, J., held that 
when an accused was first charged with committing mischief 
by cutting certain branches and acquitted, he could not be 
charged with theft on the same facts. However he thought 
that the imputed offences of mischief and theft were not 
distinct offences, nor was there a series of acts but one act or 
transaction only, the cutting of the tree and the removal of the 
branches cut. It seems to me that the cutting of the tree con- 
stituted mischief without introducing evidence of the removal 
of the branches. What seems to have been in the learned 
Judge’s mind was very much what has been stated, as above 
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set-out, by the Bench in In re Ganapathi Bhattal namely, that 
when the acts are identical to prove one offence a man cannot 
afterwards be charged on precisely the same facts with another. 
The most recent decision of the Madras High Court is that 
reported in In re Janakirama Raju? wherein it was held that an 
acquittal under S. 397, Indian Penal Code, was a bar to a pro- 
secution under S. 307. The ratio decidendi in that case 
however was that S. 397 combined several offences including 
that under S. 307. The Crown have relied on the case of Rex 
v. Barron’. In that case Lord Reading, C.J., in giving judg- 
ment refers to a statement of the law by Hawkins, J., as 
follows: 

“It is against the very first principles of the Criminal law that a man 


should be placed twice in jeopardy upon tke same facts. The offences are 
practically the’same, though not their legal operation”. f ` 


Lord Reading says: 
“It is quite plain that the learned Judge did not intend to lay down, and 
did not lay down, as a general principle of law, that a man carrot te placed 
twice in jeopardy upon the same facts if the offences are different”. 


But S. 403 of the Code shows that it may be that Hawkins 
J’s judgment would have been correct in India. It might well 
be that the evidence might te doubtful to establish ihe felony 
referred to in that case, in which case in India the accused 
could have been convicted of the misdemeanour under S. 236 
read with S. 237. Generally, S. 403 is very much wider than 
the rule of autrefois acquit in England. In the case in 
Queen v. Dwarknath4 it would be seen that under S. 55 
of the old Code of Criminal Procedure there was a reference 
only to a ‘trial for the same offence’. THe Act now is far more 
explicit and detailed. As Lord Reading observes, the 
application of the principle laid down in S. 403 is difficult. As 
an example of this it will be seen (at page 575) that the 
principles approved by Hawkins and Cave, JJ. in the case of 
R.v."King$ while not being actually disapproved, required to be 
explained and distinguished. The true. test seems to be 
whether as laid down in In re Ganapathi Bhattal an accused 
person is sought to be tried on the identical facts a second 
time. I think that is the case here, for it is difficult to see how 
the facts in this case could be separated as they appear to be 


— 
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- inextricably intermingled. The whole basis of the prosecution 


case is the “cheating”. In any case it was in my view doubtful 
which offence had been committed and therefore this case 
comes within S. 236. I must repeat that by reason of the 
artificial acquittal under S. 345, Criminal.Procedure Code, the 
result ‘is anomalous, but it must be remembered that that 
composition was considered by a Bench of this High Court 
who did not think fit to interfere with it. I of course am 
concerned not with the merits but with abstract questions of 
law and as to the first question proposed I think that the proper 
answer is in the affirmative. I agree with Cornish, J., that the 
result of these conclusions is that the conviction must be set 
aside. 


Lakshmana Rao, J.—The accused was tried for and con- 
victed at the Fifth Criminal Sessions of the offence of 
criminal breach of trust under S. 406 of the Indian Penal 
Code in sespect of certain Bombay Development Loan Bonds 
of the face value of Rs. 3,50,000 and the following questions 
have been reserved by the learned trial Judge for the considera- 
tion of this Bench. 


(1) Whether the plea of auirefois acquit was good in law. 

(2) Whether there could be a legal entrustment of the 
property having regard to the case put forward by the Crown. 

A preliminary objection was taken to the competency of 
the reservation, and the material facts are that on 14th May, 
1935 one Rao Bahadur Soora Lakshmiah Chetty through his 
brother and authorised agent Gopalaswami Cheity, filed a com- 
plaint against the accused, the Senior Partner of Messrs. 
Huson Tod & Co., a firm of stock brokers as the first accused 
and K. S. Narasimhachari one of the assistants of the firm as 
the second accused charging them with offences punishable 
under Ss. 406 and 420 of the Indian Penal Code that is, “cri- 
minal breach of trust” and “cheating and dishonestly inducing 
delivery of property”. The case as set out in the complaint is 
that in or about November 1934 Messrs. Huson Tod & Co., 
purchased for and delivered to the complainant 64 per cent 
1935 Bombay Development Loan Bonds of the value of 
Rs. 3,50,000 receiving full payment therefor, and that in or 
about the last week of March 1935, (that is 24th March, 1935 
as admitted during the trial) the second accused represented to 
him that the firm had entered into a contract with the Imperial 
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Bank of India to sell and deliver to them 64 per cent 1935 
Bombay Development Loan Bonds of the face value of 
Rs. 3,50,000 that the. last day for supply for the same to the 
Bank was 27th March 1935, that their firm had purchased from 
Bombay the requisite quantity of paper but that the Imperial 
Bank had returned the same owing to irregular endorsement, 


. that the bonds had been sent to Bombay for rectification, that 


pending receipt of the same from Bombay, the complainant 
might oblige them temporarily by giving them his bonds to 
satisfy the Imperial Bank, as the accounts of the Bank for the 
official year had to be closed, and that as soon as the bonds 
purchased were received back from Bombay with the endorse- 
ment rectified the complainant’s bonds would be returned to 
him. The complainant stated that he would consider the 
‘matter if the bonds were not received from Bombay before 
the due date, and the second accused renewed his request on 
27th March 1935 saying that as the bonds had not arrived the 
complainant should oblige the firm by giving his bonds tem- 
porarily for a few days and assured him that they hoped to 
receive the bonds sent for rectification by 30th March, 1935 
“and that the complainant’s bonds would be returned to him on 
Ist April, 1935 positively. Believing these representations 


“and on the faith of the assurance that his bonds would be 


sreturned in any case on Ist April, 1935, the complainant 
caused his bonds to be endorsed and delivered over to the firm 
-through his brother and authorised agent Gopalaswami Chetty 
„and the second accused passed a receipt on behalf of the firm. 
“The bonds were not returned by Ist April 1935 and when the 
complainant telephoned to the firm on 2nd April 1935 the first 
accused replied saying that he was writing to him about the 
“matter that very day. This was followed by a letter from the 
firm signed by the first accused, that the relative bonds had not 
‘een received from Bombay duly rectified and that on receipt 
.of the same, the complainant’s bonds would be forwarded to 
chim. The bonds were not received and the complainant wrote 
“to the firm on 17th April, 1935 demanding immediate return 
cof the bonds. The first accused replied on 18th April 1935 
“that the bonds had not arrived from Bombay and to avoid 
.delay they would repurchase and deliver similar bonds by the 
end of the month if the originals were not got back before 
23rd April 1935. The promise was not kept and the first 
„accused represented to the complainant on 29th April, 1935 


LXX] | THE MADRAS LAW JOURNAL REPORTS. 673 


that his application for a loan to the Imperial Bank was not 
sanctioned, that he was not then able to purchase similar bonds 


as promised or pay their value in full, that the Bombay bonds, 


had not been received, and promised that he. would pay 
Rs. 1,00,000 on 30th April 1935, another sum of Rs. 1,00,000 
within a fortnight or a month and the entire balance before 
31st July, 1935. The first accused further assured the com- 
plainant that the financial position of his firm was quite sound 


and offered to give a letter of guarantee from the second - 


accused. Believing these statements the complainant yielded 
to the first accused’s request for time without any knowledge 
or suspicion that the accused would have mishandled or other- 
wise dishonestly dealt with the bonds or that any fraud had 
been played, and the first accused sent Rs. 50,000 and a 
guarantee letter from the second accused. A further sum of 
Rs. 30,000 was received later and when pressed for the 
payment of Rs. 20,000 to make up the promised initial payment 
of Rs. 100,000 the first accused denied responsibility for the 
transaction throwing the blame on the second accused though 
he himself had been repeatedly taking time for payment of the 
same. This aroused the suspicion of the complainant and on 
enquiry it transpired that the story of any bonds being sent to 
Bombay for rectification was a myth and that after obtaining 
from the complainant his bonds on false representations and 
promise to return them in specie the firm sold them away to 
third parties and misappropriated the sale proceeds. Summons 
was issued to the accused under Ss. 406 and 420 of the Indian 
Penal Code and an application signed by the“ Counsels for the 
complainant and the accused was filed on 2nd-July, 1935 that 
the facts alleged would, if proved amount to an offence under 
S. 420 of the Indiam Penal Code which is compoundable with 
the permission of the Court, that the Court may be pleased to 
permit the case to be compounded as against the first accused 
and that on such permission being granted the complainant 
would report the case compounded against the first accused and 
will not press the case against the second accused without pre- 
judice to the complainant’s civil rights against both the accused. 
The agent of the complainant was examined and he stated that 
under instructions from the complainant he wished to compound 
the case, and offer no evidence. The offence under S. 406 of 
the Indian Penal Code being not compoundable it was elicited 


from him that permission to compound was requested as the 
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offence was one under S. 420 as stated in the petition signed 
by the Counsels for all parties, and the Magistrate passed an 
order in these terms :— 


“Permission granted, case reported compounded. Accused are 
acquitted”. 


The order is silent about the offence under S. 406 of the 
Indian Penal Code though on the application for permission to 
compound there is a note by the Magistrate that he too was of 
opinion that the offence disclosed is only under S. 420 of the 
Indian Penal Code, and the Crown preferred an appeal against 
acquittal on the ground that the complaint disclosed offences 
under Ss. 406 and 420 of the Indian Penal Code of which the 
former is not compoundable and the further ground that i in the 
circumstances of the case permission should not have been 
granted to compound the offence under S. 420 of the Indian 
Penal Code. 

The appeal was heard by Madhavan Nair and Burn, JJ. 
and by their judgment reported in Crown Prosecutor v. 
McIver: they confirmed the acquittal under S. 420 of the 
Indian Penal Code but held that the complaint disclosed also 
an offence under S. 406 of the Indian Penal Code, and ordered 
a retrial of the accused for that offence. 

The Magistrate issued process for 11th October, 1935 and 
applications were filed on behalf of the accused that their 
acquittal under S. 420 of the Indian Penal Code is a bar to their 
trial under S. 406 of the Indian Penal Code, and under S. 403 


` of the Code of Criminal Procedure. Arguments were heard 


and without deciding the question the Magistrate intimated 
that the evidence will be taken. An application was filed on 
behalf of the accused, protesting against the reception of evi- 
dence but the Magistrate observed that in iew of the order of 
the High Court he felt bound to proceed with the trial and an 
application was filed on 12th November, 1935 requesting the 
Magistrate to refer the case to the High Court under S. 432 of 
the Code of Criminal Procedure. The Magistrate declined to 
make a reference and passed the following order :— 

“In this case the High Court set aside my alleged order of acquittal for 


an offence under S. 406 Indian Penal Code and directed me to restore the 
complaint and dispose of the case, according to law in Criminal Appeal 


No. 344 of 1935. 


ee nts yet, 
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The accused raised the plea of autrefois acquit and stated S. 403 (1) 
Criminal Procedure Code, operates as a'bar to the trial of the accused on the 
same facts when they have been acquitted for an offence under S. 420 Indian 
Penal Code, and asks me in any event to refer the matter to the High Court 
under S. 432 Criminal Procedure Code. The learned Crown Prosecutor 
states that when the appeal against acquittal was argued Mr. Grant raised the 
point and brought it to the notice of their Lordships that on the facts dis- 
closed the only offence that can be made out was' under S. 420 Indian Penal 
Code and not under 406 Indian Penal Code. This contention was negatived 
and their Lordships held that on the facts disclosed two offences were made 
out both under S. 406 and S. 420 Indian Penal Code. When there is a specific 
direction by the High Court to restore the complaint for an offence under 
S. 406 India Penal Code, it is not open to me to challenge the correctness of 
that order or to go behind it. My duties are to carry it out. Inthe light of 
my view I do not think any useful purpose will be served by making a 
reference under S. 432 Criminal Procedure Code, to the High Court. It is 
open to the accused to move the High Court, raise the plea there and obtain 
a stay if they are so advised. Meanwhile the case against the accused for an 
offence under S. 406 Indian Penal Code, will proceed day to day from to- 
morrow onwards. Petitions are dismissed.” 


The accused moved the High Court to revise the order and . 


stay further proceedings on among other grounds that the 
Magistrate had no jurisdiction to proceed with the case before 
deciding the objection and after hearing the Crown Prosecutor 
King, J., passed an order in these terms: 

“I see no ground for revision. The petitions are dismissed”. 

The accused were ultimately committed for trial by the 
High Court and from the order of reservation it appears that 
before the Sessions Trial began a point was taken on behalf of 
the accused that by reason of the compounding of the offence 
of cheating under S. 420 of the Indian Penal Code in respect 
of the same transaction and the consequent acquittal of the 
accused, the trial of the accused for an offence of criminal 
breach of trust was barred under S. 403 of the Code of 


Criminal Procedure. The Crown prosecutor took a preliminay’ 


objection that in view of its disallowance by the Magis- 
trate and’ the final Order of King, J. upholding that 
order, the plea of autrefois acquit was not open and the 
objection was upheld. The learned trial Judge also added 
a further reason that Madhavan Nair and Burn, JJ., may have 
dealt with the plea by implication and recorded his opinion that 
the plea was bad in law having regard to the principles laid 
down by Lord Reading L.C.J. in Rex v. Barron! in the Court 
of Criminal Appeal. The plea was accordingly overruled and 
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a further legal point was raised that on the facts of the case 
there could not be an entrustment in law and the charge of 
criminal’breach of trust would not lie. The trial Judge felt 
unable to allow the point to be argued in view of the decision 
of Madhavan Nair and Burn, JJ., which he considered to be 
binding on him, and the plea of the accused was recorded. 
This question was raised again during the trial and while dis- 


‘allowing it on the ground that the decision of Madhavan Nair 


and Burn, JJ., had concluded the matter, the learned Judge 
intimated that should it become necessary, the point would be 
reserved under the Letters Patent. The jury was told that the 
facts if true would bring the case within S. 406 of the Indian 
Penal Code and by a majority of 8 tol the jury found the 
accused guilty of criminal breach of trust. The trial Judge 
was subsequently requested to reserve the questions for the 


‘ consideration of the Bench and the request was granted. 


The plea of autrefois acquit was not considered by the 
Magistrate on the ground that the order of the High Court 
precluded him from going into the question and the order of 
King, J., dismissing the petition of the accused to revise the 
order of the Magistrate cannot be treated as a decision on the 
plea of autrefois acquit. There was therefore no prior deci- 
sion of the High Court on the point and the plea was available. 
It was raised before the trial Judge after the accused was 
asked to plead to the charge and as observed in Venkata- 
chennaya In rel “trial” may reasonably be taken to be every 
proceeding which is not an enquiry. The proceeding before 
the trial Judge wos not an enquiry nor can an accused be dis- 
charged after being asked to plead to the charge. He can only 


he convicted or acquitted thereafter and as pointed out in 


Narayanaswami Naidu v. Emperor? not to mention In re Kali 
Mudaly8 “trial begins when the accused is charged and called 
on to answer. The contention of the Crown that the trial had not 
commenced cannot therefore be accepted and even otherwise 
the plea if available and good, would under the Indian Law, 
vitiate the entire proceedings. The question need only arise on 
the trial, to be reserved and it is not even incumbent that the 
trial Judge should decide the question. It was therefore open 


Spe SF ee ee ee anan 
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to the trial Court to reserve the point and there is no substance 
in the contention that the availability of the plea has not been 
reserved. The objection to the reservation of the first question 
is thereforė untenable and in view of a doubt raised during the 
arguments it was ascertained from the learned trial Judge, that 


the reservation was under Cl. 25 of the Letters Patent and not . 


S. 434 of the Code of Criminal Procedure. It is therefore 
unnecessary to consider the contention of the accused that 
S. 434 of the Code of Criminal Procedure which is contained 
in Ch. XXXII of the Code, introduces in exception to 
S. 430 of the Code which confers finality on judgments and 
orders passed by appellate Courts except in the cases provided 
for in S. 417 and Ch. XXXII, nor would it in my opinion 
make any difference. Theifinality of the decisions of the High 
Court in the exercise of its appellate and revisional criminal 
jurisdiction rests on the absence of any provision for any 
appeal or revision against such decision and not S. 430 of the 
Code of Criminal Procedure, nor is S. 417 applicable to orders 
of acquittal by the High Court. Ch. XXXII deals with 
references and revisions generally and the power of 
reservation under S. 434 is also restricted to questions 
which arise in the course of the trial and the determina- 
tion of which would affect the event of the trial. The 
Section does not confer any power to review or alter prior 
decisions of the High Court in the same case in the exercise of 
its appellate or revisional criminal jurisdiction and it is well 
settled that apart from the express provisions of the Letters 
Patent or the Code of Criminal Procedure, the High Court 
has no power of review in criminal matters. This aspect 
was not raised or considered in Rathnavelu, In re,1 wherein 
the order of the High Court at an earlier stage of the case 
“was upset at.a later stage but as urged on behalf of the 
accused, it cannot strictly be said that this Bench has been 
constituted to review or alter the decision of the High Court in 
the appeal against acquittal, and Cl. 25 of the Letters Patent 
confers an unfettered discretion on the trial Court to reserve 
for the opinion of the High Court any point of law arising at 
the trial. No doubt this leads to an anomaly but no. appeal or 
revision lies against the order of the trial Judge and the ques- 
tion of entrustment was raised during the trial. It was for 
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‘the trial Judge to consider’ whether, there being a prior deci- 


sion of the High Court, at an earlier stage of the case, the 
question should be reserved, and on this ground, though not 
without considerable hesitation, I would overrule the objection 
to the reservation of the second question. 


The second question was argued first and the Crown case 
as alleged in the complaint and explained, in the evidence is 
that believing the false representation of the accused that the 
bonds were required for being kept or lodged with the Imperial 
Bank of India temporarily till the receipt of their bonds after 
rectification of endorsements from Bombay, and on the faith 
of the assurance that they will be returned im specie on or 
before 1st April, 1935, the complainant caused his bonds to be 
endorsed and delivered to the firm through his agent for the 
express purpose of being so kept or lodged with the Imperial 
Bank, and that having obtained the bonds by cheating, the 
accused sold them the same day and misappropriated the 
proceeds. The bonds cotild under S. 46 of the Negotiable 
Instruments Act be endorsed and delivered conditionally or for 
a special purpose only, and not for the purpose of transferring 
absolutely the property therein, and the prosecution case is 
that they were so obtained by cheating as defined in the Indian 
Penal Code. That independently of any further act the offence 
would be obtaining property or dominion over property by 
cheating was not seriously disputed, and the real question is 
whether or not when property or dominion over property is 
obtained by cheating there can be criminal breach of trust in 
respect of that property. Theft as defined in the Indian Penal 
Code, is a dishonest taking or moving of property out of the 
possession of any person without his consent, and it differs 
materially from the offence known as larceny in the English ° 
Law. Property obtained by cheating is not stolen property 
under the Indian Law; vide S. 410 of the Indian Penal Code, 
and the offence of criminal breach of trust is defined in S. 405 
of the Indian Penal Code, as follows: 


“Whoever being in any manner entrusted with property or with any 
dominion over property dishonestly misappropriates or converts to his own 
use that property or dishonestly uses or disposes of the property in violation 
of any direction of law prescribing the mode in which such trust is to be 
discharged or of any legal contract express or implied which he had made 
touching the discharge of such trust or wilfully suffers any other person so 
to do, commits criminal breach of trust”. l 
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The terms of the section are very wide and entrustment 
may be brought about in any manner. It may be of mere 
dominion over property and the word ‘ entrustment ’ has not 
been defined anywhere. It is not a term of law and in the 
ordinary sense it includes a case of misplaced confidence as 
well as a case of well justified confidence. That there can be 
an entrustment obtained by false pretences as distinguished 
‘from an obtaining by larceny by trick or theft'is recognised 
under the English Law, and the distinction between the two is 
emphasised by the Law Lords in Lake v. Simmonsi not to 
mention the admission of Jowitt, K.C., at page 489. In larceny 
by trick or theft, the owner is tricked into making delivery and 
intends to deliver only the physical possession, whereas in en- 
trustment obtained by false pretences there is an intention to 
transfer some proprietary right. The former is a case of unreal 
consent extorted by trick, while the latter is one of real consent 
obtained by deceit. The dividing line is substantial though 
narrow, and in the latter it is the state of mind of the 
person who entrusts or reposes confidence that is material. 
The case on hand falls under the latter category and the offence 
would not be larceny by trick or theft even under the English 
Law. It would be ‘ false pretences’ as defined in S. 32 of the 
Larceny Act of 1916 and it is clear from S. 20 of that act 
that there can be entrustment in law to a person who is not a 
trustee in the strict sense of the term. That there can be 
entrustment in law when real consent is obtained by deceit is 
recognised in the speeches of Lords Sumner and Atkinson in 
Lake v. Simmons) and the decision of the House of Lords does 
not lay down anything more than that obtaining articles by a 
trick by a person with whom the owner did not intend to deal 


cannot amount to an entrustment as in that case there could : 


be no real consent by the owner. Esme Ellison was treated by 
Lake as a mere intermediary and there was no contract 
between her and the Company. She never proposedto be the 
‘buyer herself nor was she authorised to negotiate or to conclude 
a bargain or to pass property to the proposed purchasers. She 
never acquired nor was meant to acquire any property 
from the owner, and I fail to see how that case would support 
the contention that there can be no entrustment in law when 
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property or dominion over property is obtained by deceit. 
There was in this case no mistake as to the identity of the 
person, and there was real consent though it was obtained by 
deceit. The delivery was not of mere physical possession and 
there was an intention to vest dominion over the bonds to 
enable the accused to keep or lodge them with the Imperial 
Bank till receipt of their bonds after rectification of indorse- 
ments from Bombay. There was thus an entrustment of the 
bonds for a special purpose, and as pointed out in In re: 
Ramappal and Re Venkatagurunatha Sastri? it is immaterial 
how the accused became entrusted with property or dominion 
over property. He would be guilty under S. 420 of the Indian 
Penal Code, of .obtaining property by cheating as soon as 
delivery is obtained and subsequent misappropriation will 
bring him under S. 406 of the Indian Penal Code, as well. 
There is therefore no force in the contention that on the case 


put forward by the. Crown there can be no legal entrustment ‘- 


of the property and I would reject it. 


The plea of autrefois acquit remains to be considered and 


‘the question is whether the acquittal of the accused under 


S. 345 of the Code of Criminal Procedure of the offence under 
S. 420 of the Indian Penal Code, bars a trial for the offence 
of criminal breach of trust. That the acquittal relied upon 
was an acquittal under S. 345 of the Criminal Procedure Code, 
cannot make any difference vide Re Guggilapu Paddaya8 and 


‘Re Dudekula Lal Sahib4 and the answer depends on the correct 


interpretation of Ss. 235, 236, 237 and 403 of the Code of 
Criminal Procedure. S. 235, provides as follows :— 
I. If, in one series of acts so connected together as to form the same 


transaction more offences than one are committed by the same person he 
may be charged with and tried at one trial for every such offence. 


- 2, If the acts alleged constitute an offence falling within two or 


“more separate definitions of any law in force for the time being by which 


offences are defined or punished, the person accused of them may be charged 
with, and tried at one trial for, each of such offences. 

3. If several acts of which one or more than one would by itself or 
themselves constitute an offence, constitute when combined a different 
offence, the person accused of them may be charged with and tried at one 
trial for the offence constituted by such acts when combined and for any 
offence constituted by any one or more of such acts. 


4 f 1. (1921) 22 M.L.J. 122. 
2. (1923) 45 M.L.J. 133. 3. (1910) I.L.R. 34 Mad. 253. 
4. (1917) 33 M.L.J. 121: I.L.R. 40 Mad. 976, 
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. 4 Nothing contained in this section shall affect the Indian Penal Code. 
S. 71. 


S. 236 enacts that if a single act or series of acts is 
of such a nature that it is doubtful which of several-offences 
the facts which can be proved will constitute, the accused may 
be charged with having committed all or any, of such-offences 
and any number of such charges may. be tried at once or he 
may be charged in the alternative with having committed some 
of the said offences, while S. 237, provides that if in the case 
mentioned in S. 236, the accused is charged ‘with one offence 
and it appears in evidence that he committed a different 
offence for which he might have been charged under the provi- 
sions of that section, he may be convicted of the offence which 
he is shown to have committed although he was not charged 
with it. 

-Section 403 so far as is material sade — 
=a — L A person who has once been tried for an offence and 
“E convicted or acquitted of such offence shall, while such convic- 
tion or acquittal remains in force, not be liable to be tried again 
for the same offence nor on the same facts for any other offence 
for. which a different charge from the one made against him 
might have been made under S. 236-or for were he might 
have been convicted under S. 237, +. > 


= 2. A person convicted or acquitted of’ any offence may be 
afterwards tried for any distinct offencé for which a separate 
charge might have been made agaitist him on the former trial 
ander S. 235 sub-S. (1). 
The plea would not be valid if the case, As. not re by 
‘S. 236 and falls under S. 235 sub-S. (1), and, it cannot be 
denied that the acts alleged against. the accused, namely, obtain- 
ing delivery of the bonds by deceit and acBeequent conversion 
:aré so connected together.as to form the same transaction. More 
offences than one were committed, namely, obtaining delivery 


-of property by cheating under S. 420 of, the Indian Penal Code, 


and criminal breach of trust under S. 406 of the. Indian Penal 
Code, and as stressed by the Crown, Prosecutor, agts constituting 
othe offence of obtaining property by cheating cannot by them- 
` selves constitute the offence of criminal breach of trust. The 
ingredients of the offences are different, and. : $0, jsi ‘the evidence 
requisite to establish, them. T here: can ‘be, a ‘breach of trust 


independently of. cheating and thy offences are distinct and 
< 86 
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separate. The offence under S. 420 is complete as soon as 
delivery is obtained by cheating, and without the further act 
of misappropriation there can be no breach of trust. Sub-Ss. 2 
and 3 of S. 235 deal respectively with cases in which the same 
acts constitute an offence falling within two or more separate 


| definitions of any law and cases of compound offences and its. 


component minor offences and S. 236 cannot be invoked unless. 
the act or series of acts is of such a nature that it is doubtful 
which of several offences the facts which can be proved wilt: 
constitute. The facts alleged in the complaint in this case if 
proved—constitute two distinct offences and Ss. 236 and 237 
would not apply. That the complaint sets out the series of acts. 
forming the transaction, is not material nor has the nature of 
the evidence adduced any bearing vide Subbiah Kone v. Kanda- 
samy Kone. What is barred is a second trial on the same facts. 
for any other offence for which a different charge from the 
one made against the accused might have been made under 
S. 236, and as urged by the Crown the accused is not sought to 
be tried on the very facts which constitute the offence under 
S. 420 of the Indian Penal Code. The plea of autrefois acquit 
cannot therefore be upheld and the decisions relied upon are: 
not applicable. There was but one act in Queen-Empress v.. 
Erram Reddi2, namely, the cutting and removal of the branch of 
a tree for which the accused could have been charged for theft 
or mischief or both, while in Ganapathi Bhatta v. Bmperor in 
which a false complaint was made by the accused to the 
Police, it was doubtful whether the offence committed was. 
under S. 211 or S. 182 of the Indian Penal Code. So also im 
Begu v. King Emperor* where on the facts established 
against the particular accused it was doubtful whether they 
would be guilty of murder or causing disappearance of evidence 
of murder, and the offence for which the accused were sought 
to be tried in In re Janakirama Raju’ was involved in the 
offence for which they were previously tried and acquitted.. 
There is no doubt in this case either as to the facts or the 
offences committed, and as pointed out in Sidh Nath Awasthi 
v. Emperors the decision in Emperor v. Jhabbar Mull Lakkart 








—$—- 


1. (1931) 62 M.L.J. 197: I.L.R. 55 Mad. 788. 2. (1885) LL.R. 8 Mad, 296.. 
3. (1913) 24 M.L.J. 463: LL.R. 36 Mad. 308, 
4, (1925) 48 M.L,J. 643; L.R. 52 I.A. 191: I.L.R. 6 Lah. 226 (P.C.). 
5. (1933) 66 M.L.J, 653: LL.R. 57 Mad. 554. 6. (1929) LL.R. 57 Cal. 17.. 
7. (1922) LL.R. 49 Cal. 924. 


a 
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would not fall under S. 403 of the Code of Criminal Procedure. 
I would therefore hold that the plea of autrefois acquit is not 
good in law. 


The conviction is therefore right and should in my opinion 
stand. 
B. V. V. Conviction. set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT — MR, Justice PANDRANG Row. 


S. V. R. M. A. R. Ramanathan Chettiar 
by authorised agent Harihara Aiyar .. Appellani* (first 


Defendant}. 
v. 
Rao Sahib A. S.. Alaganan Chettiar and 
others. .. Respondents 
(Plaintiff and De-. 


fendants 2 to’5). 


Civil Procedure Code (V of 1908), S. 73—Claim to rateable distribution 
—Order on execution petition giving time to judgment-debtor and dismissing 
the petition—If a judicial dismissal—Ezecution petition if pending after that 
dismissal— Purchase by decree-holder with leave to bid and set of —Effect of, 
on claim to rateable distri bution—Execution petition filed after the date of 
sale but before rateable amount paid into Court—If also entitled to claim 
rateable distribution— Date of receipt of assets. 


The plaintiff held one decree in O. S. No. 1 of, 1922 and the first defen- | 


dant held two decrees in O. S. No. 12 of 1924 and O.S. No. 67 of 1924 against 
the same judgment-debtors, namely, defendants 2to4. The first defendant 
filed E. P. No. 102 of 1924 for execution of the decree in O. S. No. 12 of 1924 
and arrested the second defendant in execution, who was however released by 
court and at his request given six months’ time for furnishing security for 
paying the decree debt. The order was passed on 19th December, 1924. The 
order also added “Petition is dismissed” In execution.of his decree in O. S. 
No. 1 of 1922 the plaintiff brought some properties to sale and purchased 
them himself on 19th January, 1925. And as he had been given leave to bid 
and set off, no amount was paid by him into Court. On 22nd January, 1925 
the first defendant applied for rateable distribution in execution of O.S. 
No. 12 of 1924 and on 14th February, 1925 he also filed an E. P. to execute 
O. S. No. 67 of 1924 and also applied for rateable distribution towards that 
decree. The Court thereupon called on the plaintiff to deposit the amount 
due to the defendant as rateable amounts towards both decrees, who 
accordingly deposited the amounts and filed this suit for refund of the 
same 

Held, that notwithstanding the formal order of dismissal made on 19th 
December 1924 on E. P. No, 1 02 of 1924, that petition must be deemed to be 
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pending on the date of sale; that is, on 19th January, 1925, as that order was not 
a judicial order but only an order for administrative or statistical purposes ; 
for by merely giving time by way of indulgence to the judgmen t-debtors, the 
Court cannot Jegally or validly dispose of the execution petition finally so as 
to bar the decree-holder’s right to claim rateable distribution. Further the 
first defendant’s right is not limited to the decree in O. S. No. 12 of 1924 but 
also extends to the decree in O. S. No. 67 of 1924, for before the Court deter- 
mined the decree-holder purchaser’s (plaintiff’s) rateable share and the 
balance was deposited by him, the other execution petition had also been 
filed. The rule according to which in an ordinary case, where no question of 
rateable distribution can arise and a set off has been allowed, the date of sale 
is to be regarded as the date on which the assets are realised cannot apply 
to acase where there is then a valid claim to rateable distribution, for in 
that case the assets cannot be deemed to have been realised by the Court till 
the amountis determined by the Court and actually deposited under orders 
of the Court. 

_ Appeal against the decree of the District Court of 
Madura in Appeal Suit No. 280 of 1929 preferred against the 
decree of the Court of the Subordinate Judge of Madura in 


Original Suit No. 135, of 1927. 
K.S. Ramabadra Aiyar for appellant. 
T. P. Gopalakrishna Aiyar for respondent . 
The Court delivered the following 


JupemenT.—This is. an appeal. from the decree of the 
District Judge of Madura dated 23rd December 1930 confir- 
ming with a slight modification the decree of the First 
Additional Subordinate Judge of Madura dated 9th September 
1929 in O. S. No. 135 of 1927, a suit for refund of money, 
drawn from Court by the first. defendant in the suit by way of 
rateable distribution. The first defendant had obtained two 
decrees, whereas the plaintiff had obtained one decree against 
one and the same judgment-debtors: The plaintiff’s decree 
was in O. S. No. Lof 1922 and ‘the first defendant’s decrees 
were in O.S. Nos. 12 and 67 of 1924. The first defendant is 
the appellant in this second appeal. : He applied to execute the 
decree in O.S. No. 12 of 1924in E. P. No. 102 of 1924 on 
first September 1924. It was returned and later on re-presen- 
ted on 10th October; 1924, There had been an application by. 
the defendants 2 to 4, who were the judgment-debtors, for 
stay of execution proceedings and that was dismissed on 8th 
October 1924. .Thereupon there was an order for arrest and 
it would appear that: the. second deferidant was actually arrest- 
ed and brought to Court.in custody on 25th October, 1924. He 
was, however, released and“at his request given six months’ 
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time cn furnishing security for paying the decree-debt. That 
order was passed on 19th December 1924, and the order also 
contained the following words: “Petition is dismissed”, > In 
the meantime there had been an application by the plaintiff for 
the execution of his decree and certain property belonging to 
the judgment-debtors was brought to sale. Permission to bid 
was granted on 24th. November, 1924, and it is stated that 
permission to set off was also allowed though when it was 
allowed and by what order is not very clear. In view of the 
fact that at the time when permission to bid was granted, 
namely, on 24th November, 1924, there was the execution 
application by the other decree-holder, namely, the appellant, 
pending in the same Court, it is, to say the least, extremely 
unlikely that the court would have granted permission to set 
off, for no set off is granted when there are rival decree-holders 
proceeding simultaneously against the same judgment-debtors 
in execution. In any case, any set off granted could only be 
subject to the provisions of S. 73 of the Civil Procedure Code 
“as is declared by O. 21, r. 72. In other words, any set off 


granted of which the decree-holder might take advantage can be 


‘only subject to the right to rateable distribution given by S. 73. 
The sale actually took place on 191th January 1925 and no 
amount was deposited by the decree-holder who was himself 
the purchaser. Prior to the sale there was another application 
by the appellant for the execution of the decree in O. S. No. 12 
of 1924, namely, E.P. No. 6 of 1925 which was presented on 
‘15th January, 1925. This application was for attachment of 
the properties of the judgment-debtors of which there had 
already been an attachment in execution of the decree obtained 
by the plaintiff. Though in this application it was recited that 
there had been a previous application, namely, E.P. No. 102 of 
1924 and that the second defendant who had been arrested in 
course of that’ execution had been-reléased on security, the fact 
that six months’ time had been given was not mentioned ; there 
was an order for attachment passed thereon on 17th. January, 
that isto say, two days before the sale. Subsequent to- the 
sale, that is to say on 22nd January there was an application 
for rateable distribution by the appellant- in respect of his dues 
under the decree in O.'S. No. 12 of 1924. Some days: later, 
namely, on 14th February 1925, he filed an application to exe- 
cute the other decree obtained by him and also asked for 
tateable distribution... On both these applications. it was 
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ordered that the plaintiff should deposit the amount that was 
due as rateable distribution to the appellant and the amount so 
deposited was drawn .from Court by the appellant. The 
present suit is for the refund of that amount. 

The principal point for determination in this second 
appeal is whether E.P. No. 102 of 1924 entitles the appellant 
to rateable distribution. It is contended that that application 
was not pending but had been disposed of when the sale took 
place and when the assets were realised by the Court. No 
doubt there was a formal order to the effect that the petition 
is dismissed on that petition on 19th December 1924, that is to 
say, before the sale. Itis clear, however, to my mind that 
that order of dismissal was not a judicial order, but only an 
order for administrative or statistical purposes. By merely 
giving time to the judgment-debtors the Court cannot legally or 
validly dispose of the execution petition finally. The giving 
of time merely postpones the issue of process by the Court 
against the person or property of the judgment-debtor and 
does not in any way destroy or suspend the right of the decree- 


- holder to apply for execution, nor is it sufficient to dispose of 


the petition for execution. That petition must therefore be 
deemed to have been pending in spite of the grant of time to 
the judgment-debtors and in spite of the order dismissing it. 
There is, in my opinion, no reason for arriving at the conclu- 
sion that the giving of time has the effect in law of depriving 
the decree-holder’s right to rateable distribution. It could not 
have been the intention of the Legislature to take away or 
destroy the right to get a rateable distribution whenever the 
Court thinks fit to postpone execution or to give time to the 
judgment debtors to pay the decree amonnt. It isone thing to 
grant an indulgence to the judgment debtor; it is another thing 
altogether to take away an important right of the decree- 
holder. The policy of S. 73 Civil Procedure Code is to see 
that the assets realised in course of execution by one decree- 
holder are rateably and equitably distributed between all the 
decree-holders who are diligently prosecuting the execution of 
their decrees. If,as I have found, E. P. No. 102 of 1924 was 
pending in spite of the order of dismissal thereof, it follows 
that there was a pending application for execution at the time 
of the sale and the appellant is clearly entitled to rateable dis- 
tribution: His right to rateable distribution is not limited in 
these circumstances to the decree referred to in E. P. No. 102 
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of 1924, because whenever there is a pending application for 
execution, the applicant in which would be entitled to rateable 
distribution, there cannot be any receipt or realisation of assets 
by the Court unless the decree-holder ‘purchaser’s rateable 
share is determined and the balance is deposited by him. The 
tule according to which in an ordinary case where no question 
of rateable distribution can arise and a set off has been allow- 
ed, the date of sale is to be regarded, as the date on which the 
assets are realised cannot apply to a case where there is a valid 
claim to rateable distribution. There can be no set off except 
subject to the right of rateable distribution and the amount for 
which set off could be claimed by the decree-holder purchaser 
is not determined on the date of sale but has to be determined 
later on in the presence of the rival decree-holder. It is 
clear to my mind that in a case like the present the assets 
cannot be deemed to have been realised by the Court till the 
amount was actually deposited under orders of the Court. 
There could have been no valid set off allowed on the date of 
Sale. It follows from this that even as regards the other 
decree, namely, in O. S. No. 67 of 1924, the application for 
tateable distribution which was presented before the amount 
was deposited in Court was a valid application and was 
validly granted. In view of what I have isaid above, it 
becomes unnecessary to consider whether E. P. No. 6 of 1925 
‘was a Valid application which would also entitle the appellant 
to rateable distribution. The appeal succeeds and it follows 
that the decrees of the Courts below must be set aside and 
there must be;a decree dismissing the plaintiff’s suit with 
costs in allthe three courts to be paid by the plaintiff. 


(Leave to appeal is asked for, but I am not prepared to 
grant it.). 
S. V. V. _ Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT MR. Justice VENKATASUBBA RAO AND Mr. 
JUSTICE CORNISE. 


Ellammal and others .. Appellants* (Defendants 3 
l 7 to 6) 
` Ue . 
A. R. Karuppan. Chetti .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 17, Rr. 2 and 3—Scope—Case 
adjourned for production of evidence—Parties and vakil being absent on 
adjourned date—Decree passed by Court—Nature—Advocate applying for 


adjournment—-Whether amounts to appearance. 


The proper way of construing r. 3 of O. 17, Civil Procedure Code, would 
be, that where no défault occuring under r. 2, default occurs under r. 3, the 
Court should proceed under the latter provision and dispose of the case on. 
the merits; but if the default consists in non-appearance, it is r. 2, which 
deals with such a case specifically, that i in terms applies. 


On 14th July, 1934, when the case was set for hearing the first witness for 
the defence was examined and at the defendant’s request the case was. 
adjourned to 30th July. On.that day two further witnesses on their behalf 
were examined and the case was again at their request adjourned to the 
6th August. On the adjourned date neither the defendants nor their vakil 
were present, Another Advocate appearing on the vakil’s behalf applied for 
an adjournment on the ground that some witnesses had not come and that 
the vakil on the record was ill, but the Court refused the adjournment and 
passed a decree.. 


Held, that the decree passed under the circumstances was an ex parte 
decree, the provision applicable being r. 2 and not r. 3, of O. 17, Civil 
Procedure Code. ` 


Pichamma v. Sreeramulu, (1917) 34 M. L.J. 24: LL-R. 41 Mad. 286 (Œ. Bi 5 
referred to. 


Where ań Advocate states that he'has no instructions beyond tet 
for an adjournment it is a contradiction in terms to hold in spite of his 
statement to the contrary that he does in fact appear. 

“Arunachalam Goundan v. Katha. Goundan, (1924) 20 L. W. 795, referred to. 


Appeal against the Order of the District Court of South 
Arcot dated. 6th December, 1934, and made in I. A: No. 206 of 
1934 in O. S. No. 12 of 1933. .... . 

N. Muthuswami Atyar for appellants. 

C. Padmanabha Aiyangar for respondents. 

The Judgment of the Court was delivered by 


Venkatasubba Rao, J.—The short question is, wHich is the 
provision that applies to the facts—r. 2, or r. 3 of O. 17, Civil 





* A. A. Or. No. 174 of 1935, llth March, 1936, 
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Procedure Code? The lower Court has held that the suit could 
not be deemed to have been decided ex parte, that the provision 
~ applicable therefore is r. 3 and that the petitioners’ remedy, 
if any, would be by way of preferring an appeal against the 
decree passed. Consequently the application under O. 9, r. 13, 
. filed upon the footing that the decree was passed ex parte, was 

rejected. We are clear that the lower Court’s order cannot be 
sustained. < 


On the 14th July, the first witness for the defence was 
examined and at the defendants’ request the case was adjourned 


to the 30th July. On that day, two further witnesses on their. 


behalf were examined and the case was again at their request 
adjourned to the 6th August. On the adjourned date, neither 
the defendants nor their vakil was present; another Advocate 
appearing on their vakil’s behalf applied for an adjournment 
on the ground that some witness had not come and that the 
vakil on the record was ill. The Court refused the adjourn- 
ment and passed a decree. The question is as already stated, 
is the decree passed in these circumstances an ex parte decree 
or not? 

To define the line of division between r. 2 and r. 3 of 
0. 17, may in some cases be difficult, but in this case, the facts 
do not seem to present much difficulty. The learned Judge’s 
order is not, particularly lucid, but the ground of his decision 
apparently is, that as the adjournment of the 30th July, was 
granted for the specific purpose of enabling the defendants to 
examine a certain witness, the provision that applies is r. 3. 
No doubt that rule provides that where time has been 
granted for the performance of an act, suchas, causing the 
attendance of a witness and the party fails to perform that 
act, in such a case the Court may, notwithstanding such default, 
proceed to decide the suit on the merits; but that does not 
mean that where the parties themsélves fail to appear, the 
operation of the more specific provision contained in r. 2 is 
excluded. In other - words, the proper way of construing r. 3 
would be, that where no default occurring under r. 2, default 


occurs under r. 3, the Court should proceed under the latter 


provision and dispose of the case on the merits; but if the 


default consists in non-appearance, it is r. 2 which deals with 
87 
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such a case specifically, that in terms applies. It is unnecessary - 
to cite authority beyond referring to Pichamma v. Sreeramulut 

In is next contended that as some vakil, no matter who, 
appeared before the Court for the defendants, the decree could 
not be deemed to have been passed ex parte. In the first place, 


` it is not the presence of any vakil that the Code contemplates 


but “a pleader duly instructed and able to answer all material 
questions relating to the suit ” or again “a pleader accompanied 
by some person able to answer all such questions ”. (See O. 5, 
r. 1, (2) Civil Procedure Code). Though the ‘B’ Diary is 
silent as to what happened, it is perfectly clear that the vakil 
that appeared said, that he had no instructions beyond applying 
for an adjournment. As is clearly pointed out in Arunachalam 
Goundan v. Katha Goundan? it is a contradiction in terms to 
hold that the person who says that he does not appear, does in 
fact appear. The lower Court’s order is therefore wrong and 
must be set aside. 

There are two courses open to us, either to remand the 
petition, for the question being tried whether sufficient grounds 
exist for the setting aside of the ex parte decree or to deal 
with the question ourselves. It would be a sheer waste of 
time to adopt the former course. We have ourselves gone 
through the affidavits and some at least of the petitioners are 
minors and the only conclusion at which we can arrive is, that 
the ex parte decree ought to be set aside. 

In the result, we set it aside and direct the lower Court to 
try the suit and dispose of it on its merits as expeditiously as 
possible. In the circumstances we direct each party to bear 
his costs throughout. 


B. V. V. Appeal allowed. 





_ 1, (1917) 34 M.L. J. 24: LL.R. 41 Mad, 286 (F.B.). 
2. (1924) 20 L.W. 795. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Rangaswami Pillai (dead) and 


others | .. Appellants* (first Defendant 
and Nil). 
v. 
Narayanaswami Naicken (dead) 
and others .. Respondents (Plaintiff and 
Defendants 2 to 7 and 
Nil). 


Abkari Act (I of 1886) Rules under, R. 27—-Partnership—Several persons 
agreeing to contribute capital and to divide profits equally—Whether transfer 
invalid. as to bring if within meaning of R. 27. 

Where the concurrent findings of the lower Courts were that a partner- 
‘ship was formed at any rate a month previous to the actual grant of license 
‘for the sale of toddy, that seven persons had agreed to run the toddy shops 
«contributing capital therefor financing the licence under an arrangement that 
call the seven persons: should divide the profit derived equally among them- 
selves, that it was not proved in evidence that any person in whose name there 
was no licence ever interfered with the business of the toddy shop and that 
there had been no evasion of the Abkari rules in the actual conduct of the 
partnership, on the question whether the partnership was illegal, 
eld, that the partnership was not illegaland the decision of the lower 
‘Courts was correct. 

If two persons agree to start a business in partnership and to contribute 

«capital therefor there is no transfer involved in the transaction so as to in- 
fringe upon R. 27. ; 
i Nalain Padmanabham v. Sait Badrinath Sorda, (1911) 21 M.L.J. 425: 
1.L.R. 35 Mad. 582 and Ramanayudu v. Seetnaramayya (1934) 68 M.L.J. 570: 
LL.R. 58 Mad. 727 (F.B.) followed. 

Satyala Sanyasi v. Bhogavalli Sanyasi (1935) 69 M.L.J. 490 referred to. 

Appeal against the order of the Court of the (Principal) 
‘Subordinate Judge of Coimbatore dated 9th March, 1932 and 
made in C. A. No. 131 of 1930 (A. S. 57 of 1930 District 
‘Court, Coimbatore) preferred against the order of the Court 
of the District Munsif of Erode date 6th November, 1929 and 
made in O. S. No. 1455 of 1927. 

K. S. Krishnaswami Aiyangar and S. Ramachandran for 
appellants. 

K. V. Ramachandra Aiyar, S. Thiagaraja Aiyar, V. 
‘Ganapathi and T. N. Sundaresa Aiyar for respondents. ` 

The Court delivered the following 

JUDGMENT,— This is a suit for dissolution of partnership 
and accounts. Both the lower Courts have decreed the suit. 





* S. A. No. 702 of 1932, 4th December, 1935. 
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There are three points raised by Mr. Krishnaswamy Ayyangar 
before me: (7) the partnership is illegal as it is in contraven- 
tion of the Abkari Act-and the rules framed under it, (ii) the 
lower Courts were wrong in directing the taking of accounts of 
the partnership for the year 1922-1923, (iii) that in giving 
directions for the taking of accounts the lower Courts have 
directed that certain amounts and expenses incurred by the 
plaintiff for the conduct of suits relating to partnership debts 
should be debited to the partnership. In regard to the first 
point as to the illegality of the partnership there are the follow- 
ing findings of both the lower Courts: (7) the partnership was 
formed at any rate a month prior to the actual grant of licence 
for the sale of toddy, (ii) that seven persons agreed to run the 
toddy shops contributting capital therefor and financing the 
licensee under an arrangement that all the seven persons should 
divide the profit derived equally between themselves, (it) that 
it was not proved in the evidence that any person in whosé 
name there was no licence ever interferred with the business of 
the toddy shop, (iv) there has been no evasion of the Abkari 
rules in the actual conduct of the partnership. On, these 


findings, in my opinion, the case is governed by the principle 


of the decisions in Nalain Padamanabham v, Sait Badrinath 
Sordat and Satyala Sanyasi v. Bhogavalli Sanyasi2, It was 
argued before me with some insistence that this matter is 
really concluded by the Full Bench decision in Ramanayadu v, 


‘Seetharammayyas and that it lays down that it does not matter 


whether the partnersnip was formed antecedent or subsequent 
to the grant of the license and once. it is ascertained that the 
object is that a partnership business.in the sale of toddy was 
intended to be carried on, it would be illegal as infringing the 
provisions of R. 27 framed under the Abkari Act. If a case is 
authority for,what it decides, the Full Bench decision is only, 
an authority for the proposition that where a partnership is 
entered into subsequent to the grant of licence it would be 
illegal as, such a partnership would amount to transfer of 
licence within the meaning of the said R. 27. The Full Bench 


` cites the case in Nalain -Padmanabham v. Sait Badrinadh 


Sordat with approval and Nalain Padmanabham v. Sait 





1, (1911) 21°M.L.J. 425: LL.R. 35 Mad. 582. 
eee 2. -(1935) 69 M.L.J: 490. ~ mS 
3. (1934) 68 M. L. J. 570: LL.R. 58 Mad. 727. (FB). 
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Badrinath Sordat lays down two ‘propositions:—(i) If two 
persons agree to start a business in partnership and to contri- 
bute capital therefor, there is no transfer involved in the 
transaction, (ii) if one person carrying on a trade and pos- 
sessing stock and capital admits another into partnership with 
himself, making the stock and capital the joint property of 
both, it would be a transfer. And the mere fact that partners 
become entitled to a share in the profits of the business in con- 
sideration of financing it would not render the transaction 
illegal. The Full Bench in fact seems to approve everyone of 
the propositions laid down in ihis case. While stating that the 
case before them would fall within the second proposition laid 
down in Nalain Padmanabham v. Sait Badrinadh Sordat the 
Full Bench in Ramanayudu v. Seetharamayya2 proceed to 
consider the judgment of Ananthakrishna Ayyar, J.,in Nanna 
Vazhmumi Mudali v. Nathamuni3 and observes thus: 

“ Ananthakrishna Ayyar, J., held thatit was essential that the licence 
granted to the first defendant should be produced and that the view of the 
District Judge was correct in stating that at the time the partnership was 
formed the first defendant had not begun to trade in toddy and had no stock 
which-he made the joint property of all the three partners. In this view the 
partnership could not be held to be illegal as there was nothing prima facie 
illegal in such a partnership under the Abkari Act”. 

This observation really seems to be an affirmance of the 
first proposition laid down in Nalain Padmanabham v. Sait 
Badrinadh Sorda. At any rate, they do not seem to dissent 
from it. This is the view taken by Venkatasubba Rao, J., in 
Satyala Sanyasi v. Bhogavalli Sanyasi#. I therefore hold that 
onthe facts of this case the partnership entered into is not 
illegal and the decision of the lower Court on this point 
is correct. 


In regard to the second pote as regards the settlement of 
accounts, the main contention urged is that in the plaint there 
‘was an admission that there was a settlement of accounts of 
the partnership in October, 1923 and this admission of the 
plaintiff was ina way supported by the written statement of 
of all the defendants but the first. But the lower Courts have 
come to the conclusion that there was no settlement and 
directed an account of the profits of the partnership being 
taken even for the year 1922-1923. It may be noticed that 


ee ets gaene aaa amagang 


1. (1911) 21 M.L.J. 425; LL.R. 35 Mad. 582. 
2. ean 68 M. L. J. 570: I. L. R. 58 Mad. 727 (F.B.). 
f a 122 I.C. 342: A. I. R. 1930 Mad. 361. > 
4 4. (1935) 69 M.L.J. 490. 
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while the plaintiff alleged a settlement in October, 1923, which 
resulted in a profit of Rs. 1,000; the first defendant denied. 
only that there was any such profit and in paragraph 4 of his 
written statement there is no denial that the accounts were 
settled in October, 1922, though no doubt in paragraph 5 he 
proceeds to allege 3 settlements varying between 6th November, 
1924, and 1st February, 1925. I must say that the finding of 
the lower Courts on this point is not satisfactory. They 
ought to have given a clear finding whether there was a settle- 
ment of accounts for the year 1922-1923 and if so, when. If 
there was‘ really a settlement of account there is no point in 
directing accounts for the year 1922-1923. It seems to be 
common ground that there was a settlement of account but the 
parties are not agreed as to the date or what the result of that. 
settlement was. I think it is essential that before the accounts 
are taken the Court of first instance should determine on this. 
point if there was really a settlement at all and if so, when. 
If it comes to the conclusion that there was a settlement of 
account on a particular date, it may give proper directions to: 
the Commissioner to have accounts taken from that date. If 
the Court of first instance comes to the conclusion that there 
was no settlement of accounts, the present direction to take the 
accounts even for the year 1922-1923 will stand. I direct that 
accounts be taken in the light of the above observations. In 
regard to the question of settlement for the year 1922-1923 the 
parties will be at liberty to adduce fresh evidence. 

In regard to the third point the order of the Court of 


first instance directing accounts of amounts and expenses. 


incurred by the plaintiff in defending litigation with reference: 
to the partnership debt is correct but in so debiting the partner- 
ship the taxed costs incurred by him only should be allowed. 

In the result the second appeal fails and is dismissed with 
costs. 


KC o ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Kine AND Mr. Justice K. S. 
MENON. 


T. D. Karuppanna Pillai .. Appellani* (Plaintiff). 
V. 
F. W. Haughtan .. Respondent (Defendant). 


Madras District Municipalities Act (V of 1920),S. 350—Chairman of a 
municipality prosecuting a councillor for refusal to pay cart-stand fees toa 
contractor—Complaint dismissed—Councillor_suing the chairman for'damages 
for malicious prosecution—How far justified——Notice under S. 350 whether 
necessary, 

The defendant as chairman of a Municipality launched a prosecution 
against the plaintiff before the Bench Court under S. 344 of the District 
Municipalities Act for plaintiff’s alleged failure to pay cart-stand dues. The 
complaint was thrown out as the Municipality had farmed out the right to 
levy cart-stand dues to a contractor and no amount was due to the Munici- 
pality in that respect from the plaintiff. The plaintiff who was acquitted 
thereupon filed the present suit for damages for malicious prosecution against 
the chairman in his individual capacity. The defence was (1) a denial of 
want of reasonable and probable cause and no malice (2) want of notice 
under S. 350 of the District Municipalities Act. 

The defendant-chairman admitted in his deposition before the Court that 
at the time when he launched the prosecution he knew that there was no 
offence committed by the plaintiff and the prosecution was not authorised by 
the letter of the law but added that he thought it right to prosecute the 
plaintiff as the money was indirectly due to the Municipality. 

Held, (1) that the finding that there was no want of reasonable and pro- 
bable cause and no malice could not be sustained as on the defendant’s own 
admission he knew the plaintiff was innecent of the offence, 

(2) that no notice was necessary under S. 350 of the District Municipali- 
ties Actas the act was not one “done in pursuance or execution or intended 
execution of the Act or any rule or bye-law,” within the meaning of.the 
section, r 

Meaning of the above words discussed. 

Selmes v. Judge, (1871) L. R. 6 Q. B. 724 and G. Scammell and Nephew 
Lid., (1929) 1 K.B. 419 (C.A) followed. 

Koti Reddi v. Subbiah, (1918) 34 M.L.J, 494: LL.R. 41 Mad, 792 (F.B.) 
distinguished as dealing with words of S. 80, Civil Procedure Code, which 
are wider in scope than the words in the Municipality Act, 

(3) that in fixing damages reasonable-expenses of defending the criminal 
case inclusive of fees paid to pleader should also be included. 

Appeal against the decree of the Court of the District 


Judge of Coimbatore in Appeal Suit No. 412 of 1929 pre- 


ferred against the decree of the Court of the Subordinate - 


Judge of the Nilgiris, Ootacamund in Original Suit No. 34 of 
1929. 





*S. A. No. 1583 of 1931. " 6th February. 1936. 
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. S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar 
for appellant. 

K.S. Champakesa Anm for T.M. Kasturi for respon- 
dent. 


The Court made the illa kin 


Orver. Pandrang Row, J—I: find after hearing the’ argu- 
ments on both sides that this appeal raises a question of general 
importance on which there i is no clear decision by any Indian High 
Court. f 


The question arises out of S. 350 of the Madras- District 
Municipalities Act which provides that notice should be given 
before a suit for damages or compensation is instituted against 
any Municipal Officer or servant “in respect of any act done in 
pursuance or execution or intended execution of this Act or any 
rule or bye-law made under it’, The question put briefly is: 
whether, when an act is done with the knowledge that it is not 
authorised by a statute, it can be said to be an act done in 
pursuance or execution or intended execution of the statute. 


In this case it is admitted by the defendant who was the 
‘Chairman of the Municipal Council, Coonoor, that he knew at the 
time he prosecuted the Plaintiff, who was a councillor of the’same 
Municipal Council, for non-payment of cart-stand fees that these 
-cart-stand fees were not payable to the Municipality. The dues 
were really payable to the contractor to whom the right of collec- 
ting cart-stand fees had been granted by the Municipal Council, 
mamely, one Fakeer Mahomed, and neither the Council nor the 
‘Chairman was legally bound in any way to assist the contractor in 
the collection of amounts dueto-him. In any case the amounts 
-due to the contractor cannot be said to be amounts due to the 
Municipality, and it was on this ground that the prosecution 
-which was launched against the plaintiff by the defendant in 1927 
proved a failure, the Bench which heard the case being of opinion 
that the Municipal Council had no right to prosecute the Plaintiff. 
in respect of amounts due to its contractor,. 


The Full Bench decision in Koti. Reddi v. Subbiah! lays down 
that a Public Officer even when he has acted mala fide in the dis- 
charge of his duties is entitled to notice under S. 80 of the Code of 
Civil Procedure. “The words used inthat Section are “any ‘act 
-purporting to be done by such public officer in his Official capacity” 
These words have, however, been described as being some-what 
‘wider in significance than the words found in S. 350 of the 





1., (1918) 34 M. L. J, 414: LL.R, 41. Mad. 792 (F. BJ), 
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Madras District Municipalities Act. On the other hand the same 
words as are found in S, 350 of the Madras District Municipalities 
Act are-found in the English Act of 1893 and it has been held in 
more than one English case that they would not include acts done 
without authority and with the knowledge that they were without 
authority—Vide G. Scammell and Nephew Lid. v. Hurleyi, and 
the cases quoted therein. 

It therefore appears to me that this question is one of some 
difficulty, and as it is of general importance and likely to arise in 
future also, I am of opinion that itis desirable that it should be 
‘decided by a Bench, The appeal should therefore be posted before 
a Bench. 


This Second Appeal coming on for final hearing this day 
The Court delivered the following 


Jupement. King, J.--The appellant in this Second 
Appeal was a member of the Municipal Council, Coonoor. 
‘The Council had farmed out the right to collect fees on cart 
‘stands in Coonoor to one Fakeer Muhamad, and it appears 
that the appellant refused to pay Fakeer Muhammad certain 
fees which were demanded by him. Fakeer Muhammad took 
the matter to the respondent who was then the Chairman of 
the Coonoor Municipality and after exhausting every attempt 
‘to induce the appellant to pay the fees to Fakeer Muhammad, 
the respondent finally prosecuted him before the Bench 
Magistrate of Coonoor under Sch, IV, R. 30, sub-r. 2 read 
‘with S. 344 of the Madras District Municipalities: Act. The 
-Bench Court acquitted the appellant on the ground that the 
fees were due not to the Council but to the contractor and 

„ therefore S. 344 of the Act did not apply. The appellant 
| thereupon filed a suit against the Chairman (respondent) for 
_-damages for malicious prosecution in the Court of the Subor- 

-dinate Judge, Nilgiris. The Subordinate Judge held that the 
í prosecution was malicious and overruled the objection raised 

'by the Chairman that under S. 350 of the Act he had not been 

given the requisite notice before the- institution of the suit. 

Damages were awarded to the extent’ of Rs. 200. Upon 

.appeal the learned District Judge of Coimbatore reversed both 

these findings and he held that the prosecution was not 

‘malicious and was not instituted without reasonable or probable 

cause and also that under S. 350 the suit would not lie as no 
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88 


Karuppanna 
Eula 


Bana bia 


King, J. 


Kuruppanna 
Pillai 


v. 
Haughtan.’ 


— 


King, J. 


698 THE MADRAS LAW JOURNAL REPORTS. [Vvou. 


notice was given to the Chairman. The appellant has again 
brought up these two issues in this Second Appeal. 

Section 350 which lays down the conditions under which 
notice is requisite, runs as follows, omitting all the unnecessary 
words: 


“No suit for damages shall be instituted against any Municipal Officer im 
respect of any act done in pursuance or execution or intended execution of 
this Act or any rule, by-law, regulation or order made under it.” 


In support of the appeal we have been referred to an 
English Decision reported in G. Scammell and Nephew Lid. v. 
Hurley!. That is a decision in which there came for consider- 
ation a clause in the Public Authorities Protection Act which: 
is drafted in exactly the same way as the material clause in 
S. 350 of the District Municipalities Act and in discussing 
that clause quotation was made from a judgment of Blackburn, 
J. delivered in Selmes v. Judge2 in which the learned Judge: 


says, 

“I agree that if a person knows that he has not under a statute authority’ 
to do a certain thing, and yet intentionally does that thing, he cannot shelter- 
himself by pretending that the thing was done with intent to carry out. 
that Statute”. 

Now, the respondent in his own evidence in the suit now 
in question has admitted that he knew that S. 344 did not 
authorise him to prosecute the appellant. It is found no doubt 
by the learned District Judge that in the ordinary sense of the 
word there was no malice and that the motives of the respon- 
dent were good. But it is perfectly clear from his own evi- 
dence, and it cannot be challenged, that the respondent was. 
definitely aware that in filing this complaint he was doing 
something which the Act did not permit him to do. It seems. 
to us then that the dictum of Blackburn, J., must be taken to. 
apply to the facts of this case, and that it is impossible for the: 
respondent to argue with any hope of success that in authori- 
sing a prosecution which he knew he was not permitted to. 
authorise, he was intending to execute any portion of the 
District Municipalities Act. It is impossible that any one can 
intend to do a thing which he knows he is not doing. Ags. 
against this, however, we have been referred on behalf of the, 
respondent to a ruling reported in Koti Reddi v. Subbiah3. | In. 








1. (1929) 1 K. B. 419. 
2. (1871) L.R. 6 Q. B. C. 724, 
3. (1918) 34 M.L.J. 494: LL.R.41 Mad. 792 (F.B). 
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that case a public officer was ‘held to be entitled to notice of a 
suit under S. 80 of the Civil Procedure Code, even though in 


the discharge of his duties he had acted mala fide. This is no 
doubt a good authority for S. 80 of the Civil Procedure Code. 
But the words ‘purporting to be done’ in S. 80 of the Civil 
Proccdure Code are not the same words as are found in S. 350 
of the District Municipalities Act. Of the two learned Judges 
who decided Koti Reddi v. Subbiah’ Wallis, C.J. definitely 
says that the words, 
“done or intended to be done under the provisions of this Act”. 
which are practically the same as, 


“done in pursuance or execution or intended execution of this Act”, 


are narrower than the words “purporting to be done”. 
Sadasiva Ayyar, J., definitely stated that it confuses the mind 
to attempt to interpret the meaning of the words, 
“purporting to be done”. 

by reference to the English decisions which deal with such 
phrase as “done in execution or intended execution of his 
office”. As the two learned Judges who decided Koti Reddi v. 
Subbiah! have been at pains to point out the distinction bet- 
ween the words they were interpreting and words identical 
with or similar to the words which we have now to interpret, 
it is obvious that Koti Reddi v. Subbiah! can be no authority 
against the ruling to which we have been referred, in which 
Blackburn, J. says that it is impossible for any one to intend 
that which he knows he is not doing. The result is that in our 
opinion S. 350 cannot apply to the facts of the present case. 
No notice was therefore necessary and the suit cannot be dis- 
missed on this ground. 4 


The next point is whether this prosecution is malicious. 
The facts which we have already discussed, we think, prove 
- that the prosecution must in law be deemed to be malicious. 
What is the situation here? The situation reduced to its 
simplest terms is this, that the Chairman knew, that the 
appellant had committed no offence and that in spite of that 
knowledge he decided to prosecute him. His motive for doing 
so may have been not to gratify a personal spite but to promote 
what he thought the best interests of the Municipality. But 
the fact remains that he prosecuted a person who, he knew, 
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was not guilty of any offence. That being the case, it seems 
to us clear that there cannot have been any reasonable or pro- 
bable cause for the prosecution, and whatever his motive may 
have been, to have embarked upon a prosecution of this kind 
without reasonable or probable cause must amount to malice in 
law. 


We therefore hold that on both the grounds the decree of 
the learned District Judge must be set aside and that the suit 
is competent and must succeed. 


A final argument was addressed to us with regard to the 
quantum of damages. Rs. 200, as already stated, has been 
awarded as damages to the appellant. There is a finding that 
the actual expenses which he has incurred in defending himself 
from this prosecution amount to Rs. 100 and the learned Sub- 
ordinate Judge has also given details to show what standing 
in life the appellant occupies. We think that in the 
circumstances the sum of Rs. 200 isthe appropriate sum to be 
fixed for damages and we see no sufficient reason to interfere 
with it. 


In the result this appeal is allowed with costs throughout 

and the decree of the learned Subordinate Judge is restored. 

K. C. l Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present — MR. Justice Burn & Mr. Justice K. S. Menon. 
The Administrator-General, Madras 
representing the Estate of Eapoor 


C. Ramalingam Chetty “Appellant* (Petitioner) 


v. 
. Thotta Radhakrishnan Chettiar and 


others Respondents (1 to 18 


Respondents). 
Civil Procedure Code (V of 1908), —0. 32, Rr. 6 and 7—Mortgage suit by 


manager and members of a joint Hindu family—Final decree obtained by adult 
members and a minor represented by a guardian other than the manager— 


Execution after 3 years after final decree—Whether manager can give valid 


discharge binding the minor without leave of Court—M eaning of S. 7 
Limitation Act (IX of 1908). : 

As the provisions of O. 32, Rr. 6 and 7 do not restrict in any way the 
powers of a father or a manager in a joint Hindu family to receive the 
amount of a decree and to give a discharge so as to bind a minor member of 


A te 


* A. A. O. No. 180 of 1931. 14th November, 1935. 
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his family also, who is a party to the suit, without obtaining the leave of the 
Court, in cases where such father or managing member is not the next friend 
of the said minor, and as there is no other provision, statutory or otherwise, 
imposing such a restriction, such powers of his are in no way affected by the 
mere fact that another person is the next friend of the minor, 

Ganesha Row v. Tuljaram Row, (1913) 25 M.L.J. 150: L.R. 40 LA. 132: 
LL.R. 36 Mad. 295 (P,C.): Letchmana Chetty v. Subbiah Chetty, (1924) 47 
M.L.J. 389: I.L.R. 47 Mad. 920 and Vijaya Ramayya v. Venkatasubba Rao 
(1914) 30 M.L.J. 465: ILL.R. 39 Mad. 853, referred to. 

Sections 6 and 7 of the Limitation Act are dealing, not with procedure. 
but with the legal status of individuals, and the expression ‘where a dis- 
charge can be given’ is merely intended in S. 7 to be a definition of a person 
who in the ordinary legal language is described as being ‘able to give a 
discharge’. That is a definition of his legal capacity in relation to the other 
persons jointly interested, and not a description of his physical powers under 
the procedure of the execution Court. The fact that the leave of the Court 
may have to be obtained, therefore, does not affect the capacity to give a 
valid discharge. . 

Abed Hassain v. Abdur Rahman, A.I.R. 1935 Cal. 631 and Rati Ram v. 
Niadar, (1919) L.L.R. 41 All. 435. relied on. 

Where a final decree in a mortgage suit for sale of properties was 
obtained in 1920 by the manager of a joint Hindu family with other members 
but the execution petition was filed only in 1929 and the contention put 
forward in order to save limitation was that one of the plaintiffs was a 
minor at the time of the final decree and was stilla minor represented by his 
guardian other than the manager and as the decree holders were not ina 
position to give a valid discharge without concurrence of the said minor, 
the right of all the decree-holders to apply for execution was not barred by 
reason of the provisions of S. 7 of the Limitation Act. 

Held, That in any view of the case the managing member and the other 
adult decree-holders would have been competent to give a discharge without 
the concurrence of the minor member and therefore time for the execution 


petition ran from the date of the final decree and that the application in 1929 
became barred. 


Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly dated the 11th day of September, 1930 
. and made in E. P. No. 205 of 1929 in O. S. No. 16 of 1914. 
T. V. Ramanatha Atyar for appellant. 
K. R. Rangaswami Aiyangar, S. Rangaraja Aiyangar, 
N. Rajagopalachari, K. V. Srinivasa Aiyar and G. Subbu- 
krishna Chettiar for respondents. - 
The Judgment of the Court was delivered by 
Jupement. K.S. Menon, J.—This is an appeal from the 
order of the Additional Subordinate Judge of Trichinopoly, 
dismissing E. P. No. 205 of 1929 in O. S. No. 16 of 1914 on 
’ the ground that it is barred by limitation.— 
The only question that arises for decision in this appeal 
is whether the Execution Petition is barred by limitation. 


Ramalingam 
Chetty 
v, 
Radha- 
krishnan 
Chettiar. 


K. S. 
Menon, J- 
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a 


702 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


This petition is filed by the Administrator-General of 
Madras representing the estate of Eapoor C. Ramalingam 
Chettiar, who it is alleged, had become entitled to the rights 
of the late Thotta Rajagopala Chettiar, who was the fourth 
plaintiff in the suit. The final decree in the suit, which was 
one for sale of the mortgaged properties, was passed on 2nd 
November, 1920; and. this petition was filed on 24th June, 
1929. The first contention of the appellant is that as the 
decree was subsequently amended by an order made on 13th 
July, 1929, (Ex. G) on an application made by one of the 
defendants in the suit and one of the items of the decree was 
deleted, he is entitled to have the date of the amendment taken 
as the starting point for purposes of limitation and that if it is 
so done, this application is not barred. But, as already 
observed, this application was filed before the date of the said 
amendment and is for the execution of the final decree as 
originally passed on the 2nd November, 1920, and not of the 
amended decree. Further, no application has till now been 
made by the appellant either for the execution of the amended 
decree or for the amendment of the execution petition. In 
these circumstances, so far as this execution petition now 
before us is concerned, time began to run from the date of the 
final decree and not from the date of the amendment, and the 
amendment does not enure to the benefit of the appellant. The 
records in the case reported in Thiagaraja Thevar v. Sambasiva 
Thevarl, relied on by the appellant, show that, in that case, 
there was an application for amendment of the execution 
petition after the decree was amended. The decision therein, 
therefore, does not help the appellant. 

It is next argued that as one of the decree-holders namely 
Purushotham Chetti, who was the eighth plaintiff in the suit, 
‘was a minor on the date of the final decree and is still a minor, 
and as the other decree-holders were not in a position to give 
a valid discharge without the concurrence of the said minor, 
the right of all the decree-holders to apply for execution is 
not barred by reason of the provisions of S. 7 of the Indian 
Limitation Act. The said Purushotham Chetti is one of the 
sons of the first plaintiff and was brought on record on the 
death of the first plaintiff when the appeal against the original 
decree was pending in this Court. He was then represented by 


1, (1933) 66 M.L.J. 492; LL.R. 57 Mad. 795. 
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his elder brother, Venkatarangam Chetti, the sixth plaintiff as 
his next friend. But in the final decree, it was Kothandarama 
Chetti, another brother of his, and the seventh plaintiff in the 
suit, who was his next friend, and not Venkatarangam Chetti. 
The learhed Subordinate Judge has found that the said 
Venkatarangam Chetti, who is the eldest son of the first 
plaintiff, was the manager of the branch to which Purushotham 
Chetti belonged, till 23rd July, 1922, when a partition was 
effected between the members of that branch. There is 
evidence to support this finding and we see no reason to come 
to a different conclusion. The argument advanced on behalf 
of the appellant is that though Venkatarangam Chetti, the 
manager of the branch to which the minor belongs was a party 
to the suit, still as he was not the next friend of the minor, he 
was incompetent to give a valid discharge binding the minor 
also. In other words, the argument amounts to this. As the 
minor was represented in the suit by Kothandarama Chetti, he 
and he alone could have given a valid discharge binding the 
minor, and even that, only with the permission of the Court 
obtained in accordance with the provisions of O. 32, r. 6, 
Civil Procedure Code, and Venkatarangam Chetti, even though 
he was the manager of the branch, was incompetent, in the 
circumstances to give a valid discharge binding the minor. 


Ordinarily the manager of a joint Hindu family is compe- 

tent to give a valid discharge by himself without the concur- 
rence of the rest of the family including the minors. If how- 
ever, he happens to be the guardian ad litem or the next friend 
of a minor member of his family, it has been held that he would 
not be conipetent to give a valid discharge in respect of the 
“subject-matter of the suit or decree wherein he occupies such 
a position without obtaining the permission of the Court under 
O. 32, r. 6 in respect of the interest of such minor. In the 
case of Ganesha Row v. Tuljaram Row} where the compromise 
of a suit entered into by the father, who was the guardian ad 
litem of his minor son without obtaining the leave of the 
Court under S. 462 of the Code of Civil Procedure, 1882, 
was called in question by the minor subsequently, their Lord- 
ships of the Privy Council observed as follows: 


“No doubt a father or managing member of a joint Hindu family may, 
under certain, circumstances and subject to certain conditions, enter into 





1. (1913) 25 M.L.J. 150: L.R. 40 LA. 132: LL.R. 36 Mad. 295 (P.C.). 
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agreements which may be binding on the minor members of the family. But 


“Where a minor is party to a suit nnd a next friend of guardian has been 


appointed to look after the rights and interests of the infant in and concern- 
ing the suit, the acts of such next friend or guardian are subject to the con- 
trol of the court, . . . . . . . The Courts in India seem to think 
that because Rajaram was a party to the suit of 1886 and was also guardian 
ad litem for his minor son, who was a member of the joint family whom 
Rajaram was representing, it was open to him to enter into the compromise 
in his personal capacity, and as it wasa bona fide settlement of a disputed 
claim, it became binding on the minor by virtue of his having acted as the 
managing member of the family. How far the acts of a father or managing 
member may affect a minor, who is a party to the suit represented by another 
person as next friend or guardian ad litem, is a question which does not 
arise in the case, and their Lordships are not called upon to express an 
opinion on it. But they consider it to be clear that when he himself is the 
next friend or guardian of the minor his powers are controlled by the provi- 
sions of the law and he cannot do any act in his capacity of father or manag- 
ing member which he is debarred from doing as next friend or guardian 
without leave of the Court. To hold otherwise would be to defeat the object 
of the enactment”. ` 


The same principle was applied to Execution Petitions in 
the case of Letchmana Chetty v. Subbiah Chetty!. In that 
case it was held that the father, who was the next friend of 
his minor sons in the suit and in the decree, was incompetent 
to give a valid discharge in respect of the decree without leave 
of the Court obtained under O. 32, r. 6, Civil Procedure 
Code, and that, S. 7 of the Limitation Act applied. If 
therefore in the present case Venkatarangam Chetti had been 
the next friend of the minor it is clear that he could not have 
given a valid discharge affecting the interests of that minor 
without obtaining the leave of the Court and that, according 
to the decision in Letchmana Chetty v. Subbiah Chetty! S. 7 
of the Limitation Act would apply. But in this case Venkata- 
rangam Chetti was, not the next friend of the minor in the final 
decree, though he was so in the earlier stages of the case. His 
powers as manager of the branch to which the minor Purusho- 
tham Chetti belonged was not therefore restricted or curtailed 
by any statutory rule like the one in O. 32, r.6 Civil Pro- 
cedure ‘Code, and we donot think that his right as sucha 
manager to receive money due under a decree and give a valid 
discharge without the concurrence of the minor was, in any 
way, affected by the fact that it was another brother of his 
who was representing the minor as next friend. 








1. (1924) 47 M. L. J. 389: I.L.R. 47 Mad. 920. 
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We have not been referred to any decision directly bearing 
on this point in which it was held that the fact that another 
person was the next friend of the minor, precluded the 
manager of the family to which the minor belongs, from giving 
a valid discharge. The two decisions relied on by the learned 
advocate for the appellant are cases where the compromises 
during the course of the suit entered into by the father with- 
out obtaining the sanction of the court under S. 462 of the old 
Code corresponding to O. 32 r, 7 of the present Code, were 
subsequently challenged by the minor son who was represented 
by the father and not by another, as his next friend. It was 
held that non-compliance with the provisions of S. 462 of the 
old Code or O. 32 r. 7 of the new Code rendered the compro- 
mise ‘invalid so far as the minor was concerned. In neither of 
these cases was there any question of the application of the 
provisions of S. 7 of the Indian Limitation Act or of the 
nature of the powers of a manager to give a valid discharge of 
a decree in favour of himself anda minor member of the 
family represented by another member. 


In the case of Vijaya Ramayya v. Venkatasubba Rao! the 
contention was that, as the compromise was entered into by the 
father who was not the guardian ad litem of the minor, no 
sanction of the Court was necessary Under S. 462 Criminal 
Procedure Code. (1882) and this Court (Ayling and Hannay, 
JJ.) negatived the contention observing: 

“ We cannot accept the suggestion that when he had no responsibility for 
them, and when their interests were entrusted to another person he should 
have larger powers to bind them. We have no hesitation in rejecting this 
contention”, 

In the case before us there is no question of any compro- 


mise being effected by the managing member on behalf of the 


minor without obtaining the leave of the Court under O. 32. 


r. 7 corresponding to S. 462 of the old Code. The decision in 


Vijaya Ramayya v. Venkatasubba Raol therefore is no, 


authority, for the position that in cases like the present the 
ordinary powers of the manager to give a valid discharge of a 
decree are restricted when he is not the next friend of the 
minor. 

Again, in the case of Gur Mallappa v. Mallappa Martand- 
appa? the question was whether a compromise entered 





1. (1914) 30 M.L.J. 465: LLR. 39 Mad. 853. 
2. (1919) LL.R. 44 Bom. 574. 
89 
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into by the mother of a minor, with the consent of the 
guardian ad litem of the said minor, but without the leave of 
the Court obtained by either the mother or the guardian, was 
valid and binding on the minor, Heaton, J., observed: 


“ That compromise in my opinion was contrary to law because in effect 
it defeated the purpose of S. 462. That section, I think, necessarily implies 
that during the continuance of proceedings in Court, the dispute between the 
minor and another party which the Court had to decide could not be compro- 
mised except by the guardian ad litem of the minor, and by him only with the 
leave of the Court”. 


Macleod, C.J., was not however prepared to go so far. 
His Lordship observed : 


“My brother Heaton, however, thinks that on general principles when 
a minor is represented in a suit by a guardian ad litem other than his natural 
guardian, the powers of his natural guardian to deal with the minor’s interest 
which are involved in those proceedings are suspended, I am not prepared to 
go so far as that, but on the facts in this case I am not disposed to differ as 
Neelava had applied to the Court to sanction the compromise and thereby, I 
think she put it out of her power to settle the creditor’s claim as the minor’s 
natural guardian without the Court’s consent”. 

On the other hand, in the case of Ganesha Row v. Tuljaram 
Row! this.Court, (Benson, O.C.J.) and Sankaran Nair, J., 
against whose judgment the appeal to the Privy Council was 
preferred, observed as follows: A 


“ If, therefore, some other person had been the minor’s next friend or 
guardian for the suit, then the plaintiffs father could have entered into the 
agreement now in question with Tuljaram the judgment-debtor on his own 
behalf without any reference to S. 462 Civil Procedure Code”. 

Their Lordships of the Privy Council however, did not 
decide that question, expressly observing that it did not arise 
for decision in that case, as already pointed out. 


In the case of Letchmana Chetty v. Subbiah Chetty? also, 
Coutts-Trotter, C.J. was inclined not to disagree with the view 
that where the father is not the guardian ad litem he could 
take money and give a valid discharge, but his Lordship 
observed that he would like to reconsider that position when 
occasion arose. 


As the provisions of O. 32, rr. 6 and 7 do not restrict in 
any way the powers of a father or a manager in a joint-Hindu 
family to receive the amount of a decree and to give a dis- 
charge so as to bind a minor member of his family also, who 


babah kaba bihal 





4. (1913) LL.R. 36 Mad. 295 at p. 298: 
2. (1924) 47 M.L.J. 389: I.L.R. 47 Mad. 920. 
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is a party to the suit, without obtaining the leave of the Court, 


in cases where such father or managing member is not the © 


next friend of the said minor, and as there is no other provi- 
sions, statutory or otherwise, imposing such a restriction, we 
do not think that those powers of his are in any way affected 
by the mere fact that another person is the next friend of the 
minor. 

The view we take of S. 7 is in accordance with that ex- 
pressed by a Division Bench of the Calcutta High Court in the 
case of Abed Hossain v. Abdur Rahaman where Nasim Ali, J. 
observed, 

“Section 7 contemplates a legal capacity to give discharge without the 
concurrence of the person under disability. The section requires that the co- 
decree-holder in addition to his capacity as a co-decree-holder must have 
such a legal capacity as would empower him alone or to realise the decretal 
debt and give a discharge without putting the decree into execution, even if 
his minor co-decree holder had been under no disability and had the capacity 
to give his assent...... Familiar instances of such legal capacities are 
those of a partner and the karta of a joint Hindu family. Their legal capa- 
city to give discharge is derived from the substantive law,” 

Even, if it has to be held that in cases of this kind where 
the father or the managing member is not the next friend of 
the minor, such father or managing member has to obtain the 

> leave of the Court, we do not think that that affects his 
capacity to give a discharge. His position as the manager of 
the family gives him the right to give a discharge without the 
concurrence of the other members of the family, adult or 
minor. This right is derived from the substantive law and is 
not affected in any way by any of the formalities which may 
have to be gone through in enforcing it. One of such forma- 
lities may be—we do not at all say that it is to inform the Court 
and obtain its leave. These acts merely relate tothe procedure 
and are not such as will affect his capacity. We find that the 
Allahabad High Court also has taken the same view, for in 
the case of Rati Ram v. Niadar2 Walsh, J. said, 

“It is no doubt true that when the matter is in the execution court, it is 
literally true, speaking of it as a matter of procedure. to say that a discharge 
cannot be given, because payment, for example, has to be made in and 
through the Court or certified by the Court, so that the discharge becomes an 
order of the court itself. But I take the very clear view, and I think it 
removes all the difficulties in this case, that Ss. 6 and 7 are dealing, not with 


Procedure, but with the legal status of individuals, and the expression 
“where a discharge can be given”, 





1. ALR. 1935 Cal. 631. 
2, (1913) LL.R. 41 All. 435. 


Ramalingam 
Chetty 


v. 

Radha- 
krishnan 
Chettiar. 


Menon, Ja 


708 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Ramalingam i is merely intended in S. 7 to be a definition of a person who in the ordinary 
hetty _ legal language is described as being “ able to give a discharge”. 

Radha- That is a definition of his legal capacity in relation 

Aas to the other persons jointly interested, and not a descrip- 

— tion of his physical powers under the procedure of the 

a z. execution Court. The fact that the leave of the Court may 

have to be obtained, therefore, does not affect the capacity to 

give a valid discharge. In any view of the case, therefore, 

Venkatarangam Chetti and the other adult decree-holders 

would have been competent to give a discharge without the 

concurrence of the minor—Purushotham Chetti. We there- 

fore hold that time began to run from the date of the i 


decree and that the present petition is barred. 


It was then contended that, as Venkatarangam Chetti was 
the manager of the branch to which Purushotham Chetti 
belonged only till 23rd July, 1922 and not for the full period 
of three years after the passing of the final decree, even if 
time began to run from the date of the final decree it should 
be deemed to be arrested on the date when Venkatarangam 
Chetti ceased to be the manager. But S.9 of the Limitation 
Act, lays down that “where once time has begun to run, no 
subsequent disability or inability to sue stops it”. And there 
is no provision in the Limitation Act which supports the con- 
tention raised by the appellant. 


The appeal therefore fails and is dismissed with costs of 
the first respondent. : 


K. C. Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Mapmavan Nair AND MR. 
Justice STONE. 

D. K. Mohammad Ehiya Sahib .. Appellani* (first Defen- 

dant). 
- v. l 
R. M.P.V.M. Valliappa Chettiar .. Respondent (Plaintff). 

Mohammad ; 


; Surety—A ppointment of receiver by consent—Receiver ‘to give indepen- 

Ehiya f f f 
Sahib dent security—A ppellant Standing surety—Receiver to make half yearly pay- 
v. ments—Provision in order appointing receiver authorising plaintiffs to have a 
Valliappa fresh receiver “if defendants commit default” in payment—Default in pay- 
Chettiar. ment on due date—Extension of time granted without surety’s conseni— 
Surety discharged—Nature of suretyship—If can be determined by notice—, 





*Appeal No. 96 of 1933, ~ , 10th D ecember, 1935 
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Contract of suretyship if a divisible contract for each half year or-an 


indivisible one. ; 


On an application for the appointment of a receiver ina suit O. S. No. 1 
of 1927, the first defendant therein was, bya consent order, appointed 
receiver (i) on his giving independant security for Rs. 13,500 and (ii) the 
defendants guaranteeing payment of Rs. 13,500 every year to the plaintffs, the 
payments to be made at Rs. 6,750 every six months. The order further pro- 
vided by Cl. (5) that “if the defendants commit default in the performance 
of any of the above conditions, the plaintiffs do have another person appointed 
as receiver....... without any objection by the defendants”. The appel- 
lant herein stood surety and executed and got registered on 22nd February 
1928 a security bond in favour of the District Judge reciting the consent order 
therein. The amount due and payable on 1st October 1928 was not paid on 
that date but the plaintiffs gave time to the receiver. The plaintiffs did not, 
despite the fact that the receiver had defaulted, apply under Cl. (5) to have 
another person appointed as receiver. On 7th August, 1928 the surety applied 
to be discharged and later the plaintiffs filed a suit on the security bond. The 
receiver became an insolvent on 14th February, 1929. 


Held, that when a bond is given to the Court the liability continues until 
the surety is discharged by the Court and such liability is not a contract of 


suretyship of a continuing nature which can be determined by notice at any 
moment by the surety. 


National Guarantee and Suretyship Association v. Prayag Deb Banerji, 
(1931) LL.R. 54 All. 293 followed. 


Held further, that the position is as though the parties to the compromise 
and consent order are in the position of contracting parties and as though the 
order appointing the receiver was expressing the terms of that contract. If 
therefore at a later stage those persons vary the terms of that contract, the 
surety will be discharged unless he be a consenting party to the variation. The 
contract here is not a divisible one as one for every half year, but one indi- 
visible contract which required the receiver to receive and pay Rs. 6,750 every 
six months; and as (i) time was granted without the surety’s consent and 
(ii) the plaintiffs, who had the power in the circumstances to apply to the court 
for the discharge of the receiver the only persons having power to oppose 
binding themselves not to oppose—. failed to apply under Cl. (5) fora fresh 
receiver, the surety was wholly absolved from liability. The “plaintiffs do 
have another person appointed” in cl. (5) isaclause imposing an obligation 
on the plaintiff and not one made solely for the benefit of the plaintiffs, 


Midland Motor Showrooms v. Newman, (1929) 2 K.B. 256 and Waits v. 
Shuttleworth, (1861) 7 H. and N. 354: 158 E.R. 510 applied. 


Assuming the contract isnot to be regarded as whole and entire but 
divisible into anumber of contracts, yet the surety is not liable because the 
circumstances for later half years are such as to substantially change the 
contract in that what was the securing of the performance by a non-default- 
ing receiver in the May of 1928 becomes now the securing of the perfor- 
mance by a defaulting and insolvent receiver in the April of 1929. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura dated 28th November, 1932 in 


O. S. No. 24 of 1931 (O. S. No. 8 of 1930, District Court, 
Ramnad). 
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e “ B. Sitarama Rao and C.S. Rama Rao Saheb for appellant. 


K. S. Sankara Aiyar for respondent. 

The Judgment of the Court was delivered by 

Stone, J.—In this appeal the first defendant is the appel- 
lant. There is also a Memorandum of Cross Objections filed 
by the plaintiff-respondent. The suit, O. S. No. 8 of 1930, in 
the Court of the District Judge of Ramnad, Madura, was upon 
a security bond in favour of the District Judge of Ramnad at 
Madura, registered on the 22nd February, 1923. The appeal 
is against the decree of the trial Court making the first defen- 
dant liable to pay into Court the sum of Rs. 17,367-14-7. The 
other defendants are concerned as interested in the property 
charged with the payment of a sum which may become liable, 
on a final deeree being passed, to be sold should default be 
made in the payment of the aforesaid sum. The decree thus is 
a preliminary decree for the payment of a sum of money by a 
certain time, and the preliminary decree will be followed by a 
final decree for sale of the charged property if the sum is not 
paid. The appellant in this appeal urges that his liability is 
nothing. The cross-objections is filed by the plaintiff claiming 
that the liability should be more than Rs. 17,367-14-7. The 
increase claimed in the Memorandum of cross-objections is 
Rs. 516-15-9 and is due to the fact that the learned trial Judge 
has not allowed the full Rs, 13,500 for which the security bond 
was given but that sum less Rs. 516-15-9, Rs. 17,367-14-7 being 
made up of Rs. 12,983-0-3 plus interest and costs. If the 
appeal succeeds the Memorandum of cross-objections fails. 

The necessary history leading up to the giving of the 
security bond can be shortly stated. There was an Original Suit 
No. 1 of 1927 brought by seven plaintiffs against three defen- 
dants, of whom one defendant was as a result of agreement 
between the parties appointed receiver. The said one defen- 
dant was D.K. Syed Ibrahim Sahib. The giver of the security 
bond was his brother D.K. Muhamad Ehiya Sahib who was 
not a party to the action. The terms of the compromise were 
incorporated in a consent order passed on the 10th February, 
1928 by the High Court (that was received in the District 
Court, Ramnad, on the 16th February, 1928) whereby it was 
ordered, 


“(1) that the first defendant be appointed receiver on his giving indepen- 
dent security to the satisfaction of the District Court of Ramnad for 
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Rs. 13,500 within a fortnight from the date of receipt of this order by the 
said District Court”. 


and 


“ (2) that the defendants do guarantee the payment of Rs. 13,500 every 
year to the plaintiffs from the date of this order till the disposal of the suit 
O.S. No. 1 of 1927, as the income of every year”. 


Then it required the defendants to pay into ‘Court every 
six months Rs. 6750. Then it is provided that the plaintiffs 
when it is paid in may draw it out and credit it for interest on 
the amount sued for. Then in paragraph 5 it is provided, that, 


“if the defendants commit default in the performance of any of the above 
conditions, the plaintiffs do have another person appointed as Receiver of the 
properties in place of the first defendant aforesaid without any objection by 
the defendants”. 


The security bond that was given is dated the 22nd 
February, 1928 and recites that, 

“The first defendant in the said suit has been appointed by a consent order 
of the High Court dated the 10th February 1928 to receive the rents and 
profits of the immoveable properties of the defendants in the said suit as 
receiver thereof”. 

The bond obliges the giver of it to secure the payment to 
the plaintiffs or into Court a sum of Rs. 6,750 every six 
months; that is, on the Ist May, 1928, and thereafter on the 
Ist October, 1928, and thereafter on the lst of April, and the 
Ist of September in every succeeding year till the disposal of 
the suit. The amount of the bond is Rs. 13,500. The 
amount that was thus to be paid on the Ist October, 1928 was, 
save as toa small amount, not paid; but the plaintiffs gave 
time to the defendant-receiver. 

The first question is as to whether that giving of time 
absolves the surety. 

Shortly after, the defendant-receiver became an insolvent. 
The plaintiffs did not, despite the fact that the receiver had 
defaulted, apply to have another person appointed as receiver, 
nor did they so apply when he became an insolvent. The first 
default was on the 1st October, 1928. The insolvency was on 
the 14th February, 1929. , 

The second question is whether the failure by the plain- 
tiffs to apply to remove the receiver on default, alternatively 
on his becoming an insolvent, discharges the surety. 

A third question is raised. In order to understand that 
question it is necessary to note that on the 7th August, 1929, 
the surety applied to have himself discharged from his surety- 
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ship for the reasons stated in- the affidavit then filed Ex. II-A. 
It is said that this is a contract of suretyship of a continuing 
nature which can be determined by notice at any moment by 
the surety and that the'application of the 7th August, 1929, is 
such a notice. We dispose of that point shortly, following the 
decision in National Guarantee and Suretyship Association v. 
Prayag Deb Banerji! on the ground that where a bond is given 
to the Court the liability continues until the surety is discharg- 
ed by the Court and such liability cannot be determined at any | 
moment by the surety giving notice. In point of fact, in this 
case the application for discharge from the suretyship was 
dismissed. That leaves outstanding the first two questions. 
The former of these questions requires a consideration of 
two cases in particular. . The first is Croydon Commercial Gas 
Company v. Dickinson®. The other is Midland Motor Show- 
rooms v. Newman’. In the first case the facts were that a 
principal contracted to take tar from a gas company, the tar to 
be delivered monthly and payment to be made for each month’s , 
supply within the first fourteen days of the ensuing month 
unless a longer time were allowed for payment. After the 
expiration of the first fourteen days of a particular month the 
gas company took a promissory note from the principal for 


‘the amount due. That was in respect of the July amount. 


. Default was made for July, August and September. It was 


held that as time had been given for the July amount the 
surety was not liable for the July amount but that the surety 
was liable for the August and September amounts. The 
various judgments are a little difficult to reconcile. The head- 
note puts the reason of the decision on the ground that the 
contract being separable, and the position of the sureties as to 
those amounts not being affected by the giving of time for 
payment for the amount for July, the sureties were bound for 
the August and September amounts. , This ground for the 
decision is the one that was accepted as the ground of. distinc- 
tion in the case reported in Midland Motor Showrooms v. 
Newman’ where the contract was for the hire-purchase of a 
car, the price to be paid by instalments monthly extending 
over a considerable number of months. In that case time was 
given in respect of certain arrears and a cheque on account 





<1. (1931) LL.R. 54 All. 293. © 2. (1876) 2 Com. Pl. D. 46. 
3. (1929) 2K,B. 256. ° 
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- was accepted in respect of those arrears, the motor car Mohammad 


company stipulating that the rest of the arrears should be paid goa 
within a month; which arrears not being paid within a month, v. 


the owners took back the car under the powers conferred upon Pappe 


them by the hire-purchase agreement. They then assigned Stone:J 
their rights under the agreement to the plaintiffs who claimed = 
all the amounts due from the surety. It was held that the 
surety was absolved and that the agreement for payments 
under the agreement was one and indivisible and the defendant 
was entirely discharged. The Court of Appeal distinguished 
the earlier case on the ground: that the contract was separable 
and that in the case then under discussion the contract was, as 
in the case of Eyre v. Bartrop! indivisible. It is said on the 
one hand that here the obligation was indivisible; that is to 
say, the obligation arising out of the compromise that ended in 
the order appointing the receiver was a contract that was indi- 
visible and required the receiver to receive and pay sums of 
Rs. 6,750 every six months; on the other hand it is said that 
that obligation is divisible into a number of separable obliga- 
tions and that, if time is given in respect of one six monthly 
' payment, that absolves the surety in regard to that six months 

but does not absolve him in respect of the next succeeding six 
. months. Now one thing at least is clear in our opinion: if 
| there is any variation in however smalla particular in the 
| original contract the performance of which the surety is 
` securing, then the surety is absolved. This principle has been 

enunciated in the clearest possible terms by the Judicial 

Committee in Pratapsing Moholbhat v. Keshvalal Harilal 
where Lord Atkin says: 


“ The principle is that the surety, like any other contracting party, cannot 
| be held bound to something for which he has not contracted. 1f the original 
‘parties have expressly agreed to vary the terms of the original contract, no 

further question arises. The, original contract has gone, and unless the 
„surety has assented to the new terms, there is nothing to which he can be 
‘bound, for the final obligation of a principal debtor will be something diffe- 
irent from the obligation which the surety guaranteed”. 


We are further of the opinion that where a security bond 
is given toa Court to secure the performance by a receiver 
appointed by the court of ‘the duties of that receiver, then, 


‘at least where: that order appointing the receiver is a consent 
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* order made as the result of a compromise, the position is as 


~ 


though the parties to the compromise and consent order are in 
the position of contracting parties and as though the order 
appointing the receiver were expressing the terms of that 
contract. If therefore at a later stage those persons vary the 
terms of that contract, the surety will be discharged unless 
of course he be a consenting party to the variation. 

Now in this case either that contract was whole and 
indivisible or it was not. If it was not, it is as though it can be 
divided up into a number of separate contracts whereby the 
receiver undertakes to receive and pay under each separate 
contract a'particular sum at a particular time. If the former 
is the true view, then it appears to us that the case in Midland 
Motor Showrooms v. Newman! is applicable, and the giving of 
time entirely absolves the surety; if the latter, then the case in 
Croydon Commercial Gas Company v. Dickinson? is applicable 
and the giving of time, as the learned trial Judge held, does 
not discharge the surety save in respect of the sum due and for 
which time was given. But thislatter position is only arrived 
at on the assumption that the receiver in effect agreed to 
receive and pay in April, 1929, by a contract separate from 
the contract whereby he agreed to receive and pay in the 


October of 1928. In the latter case it is desirable to refer 


to the case-of Weatis v. Shuttleworth3. There H agreed 
with W to complete certain fittings for a warehouse for 
£3,450, payment to be made by instalments. The contract 
which was between H and W contained the stipulation that 
W shall and may insure the fittings from risk by fire”, the 
costs to be deducted from the contract price. The surety 
guaranteed the performance by H of his part of the bargain. 


“He had notice of the terms of that contract. Substantial 


advances of money were made during the progress of the 
work and when the fittings supplied amounted to the value 
of £2,300 the whole was destroyed by fire. W had not insured. 
It was held that W was bound to insure. He had not done so. 
The result was that the surety was liable for an uninsured 
instead of for an insured principal and therefore he was dis- 
charged. It will be noted that the surety was not a party to 
the contract between W and H and that he merely had notice 








1, (1929) 2 K.B. 256, 2. (1876) 2 Com. Pleas. D. 46, 
3. (1861) 7 H. & N. 354: 158 E.R. 510, 
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of it. Now in this case we are of the opinion that the plaintiffs 
by the compromise undertook on default to apply to discharge 
the receiver, and the defendants undertook on such application 
being made not to resist the application. That contract or 
compromise was not merely between the plaintiffs and the 
receiver but between the plaintiffs and the defendant, and the 
defendants guaranteed the performance by the receiver. The 
learned trial Judge has taken the view that the critical clause 
“the plaintiffs do have another person appointed ” is not a 
clause imposing any obligation upon the plaintiffs but is one 
made solely for the benefit of the plaintiffs; but, with respect, 
we are unable to agree with this view. It was important not 
only to the surety but also to the guarantéeing two defendants 
that the defaulting receiver should not be left in the position 
to receive these rents. 

The surety was given notice of that term, for the consent 
order was referred to in the recital to the security bond. So 
far the matter seems to be on all fours with the case in the 
Exchequer Chamber reported in Watts v. Shuttleworth, already 
cited. In that case the result was that for an insured was 
substituted an uninsured principal. In this case the result was 
the substitution for a non-defaulting of a defaulting receiver. 
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That appears to us to be a material variation in the contract. 


Or if the contract is not to be regarded as whole and entire 
but divisible into a number of contracts, it appears to sub- 
stantially change the contract relating to the position of the 
party in 1929. On either view it seems to us the surety is 
discharged. In this view it is not necessary to consider the 
further ground -as to whether the principal creditors were not 
obliged on the insolvency of the receiver at least to take steps 
to have him removed. But it does strengthen the view that 
there is an important difference between securing the perform- 
ance by a non-defaulting receiver in the May of 1928, and the 
securing (on the assumption that we are dealing with separate 
contracts) the performance by a defaulting and insolvent 
receiver in the April of 1929. If one asks oneself, would the 
surety have signed this surety bond on the Ist of April 1929, 
had he known that what he was securing was the performance 
by this receiver of his obligations to receive and pay with 
knowledge that the receiver was (1) a defaulter in respect of 
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“past payments and (2) an insolvent, one can hardly doubt that 


he would not have become a surety.. It is urged that the fact 
that the surety has given a bond for Rs. 13,500 shows that 
he was liable even though the receiver had defaulted and had 
not been removed; but this, in our opinion, is not so. Immedi- 
ately the receiver defaults by necessity Rs. 6,750 has become 
due and he has entered upon his second half-year term of 
officé. Assuming that the plaintiffs take immediate steps to 
remove him from his receivership, he will still have become a 
receiver in’ respect of the rents and profits due for a second 
six months and it miight well be that before he is removed and 
a new receiver appointed a second Rs. 6,750 will have become 
due ‘and i in such circumstances the surety will be liable for the 


- whole’ Rs. 13,500. We add that there is in our opinion an 


additional reason for discharging the surety in this case which 
in our opinion comes within Phillips v. Foralll, rather than 
within Mayor, etc., of Durham v. Fowler2?. This is a case of 
a person having power to apply to the Court for the discharge 
of a receiver, the only persons having power to oppose binding 
themselves not to oppose if such receiver should appear to be 
defaulter. The performance of that receiver’s duties is the 
thing assured. Phillips v. Foxalli, decided that where what is 
assured is the integrity of a servant, and the employer knowing 
that the servant “is dishonest elects instead of, as he could, 
dismissing him to retain him in his service, the surety is dis- 
charged. It is true there is a difference between the two cases. 
There would be'perhaps vital difference in an ordinary case of 
a receivership where the removal of the receiver might be a 
matter of contest; but where, as here, the plaintiffs, though 
through the hand of the Court, were empowered by the consent 
order to substitute another receiver by mere application which 
could not be in contest, we see little difference in principle 


“between the position of the plaintiffs in O. S. No. 1 of 1927 


and the employer of a dishonest servant. The plaintiffs could 
have removed the receiver, the employer can remove the 
dishonest servant. 


In view of the conclusion above arrived at the question 
raised by the memorandum of cross objections does not arise. 
We are, however, of the opinion that the learned trial Judge 





1, (1872) 7 Q.B. 666, 2. (1889) 22 Q.B.D. 394, 
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was clearly right in the conclusion he came to as to quantum 
assuming the surety was liable at all. 
Appeal allowed with costs throughout: Memo of cross 
objections dismissed. 
S. V. V. Appeal allowed and Memorandum 
: of objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR, Justice VENKATASUBBA Rao. 


Kollivenkataratnam .. Petitioner* (Petitioner). 
v. : 





The Collector of Kistna and others .. Réspondeitts. (Respon- ` 


dents). 


Criminal Procedure Code (V of 1898), S. 386—Realisation of fine— 
Offender being member of Hindu joint family—Attachment by seizure af 
standing crops—Father of offender preferring, claim—Validity—Cwwil Pros 
cedure Code (V of 1908),O. 21, r. 47. 


Where the offender on whom a fine had been imposed was a member of 
a Hindu joint family of which his father was the manager and an attachment 
was made by seizure of the standing crops on certain family property and the 
father preferred a claim urging that his son had no right to the property at 
all and secondly that even granting he had aright the attachment by seizure 
contravened the provision of O. 21, r.47, Civil Procedure Code, 


Held, without deciding whether O. 21, r-47 of the Code applies to the 
members of a Hindu co- parcenary, that the father was perfectly entitled to 
say that the attachment, being of the entire crops, a b his rights, and 
his claim should consequently be allowed. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Masulipatam dated 30th April 1934 and made in C. M. P. 
Nos. 7 and 94 of 1934 in C. C. No. 54 of 1932 i in E. P. 
Nos. 980 and 979 of 1933 respectively. 

M. Sriramamurti for petitioner.: 

The Government Pleader (K. S: Krishnaswami Aiyangar) 
for respondent. 

The Court delivered the following 


Jupcment.—The lower Court’s order is clearly wrong 
and must be set aside. S. 386 of the Criminal Procedure Code 
prescribes two modes of recovering a fine imposed upon an 
offender. We are now concerned with the second method the 
one referred to in Cl. (b) of that section. The Court impo- 
sing the fine may under that clause issue a warrant to the 
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Collector of the District authorising him to realise the amount 
by execution either’ against the moveable or immoveable 
property or both of the defaulter. The section goes on to say 
that such warrant shall be deemed to be a decree, the Collector 
to be the decree-holder and the nearest Civil Court the Court 
which passed the decree. Finally, the section enacts that all 
the provisions’ ‘Of the Civil Procedure Code as to execution of 
decrees shall apply ‘to the proceeding. 


“The offender in, this case is.a member of a Hindu co- 
parcenary of which the petitioner, his father is the manager. 
The attachment was of the standing crops and it was effected 
by seizure. „The father has preferred a claim urging first, that 
his son had no right | to the property at all and secondly, even 
granting that he had a right, that the attachment by seizure 
contravenes the provision of O. 21, r. 47 of the Code. That 


`” provision runs as follows: 


“Where the property to be attached consists of the share or interest of 
the judgment-debtor in moveable property belonging to him and another as. 
co-owners, the attachment shall be made by a notice to the judgment-debtor 
prohibiting him from transferring the share or interest or charging itin any 
way. 


This rule ods that E Na shall be ‘effected by 
the issue of a prohibitory order for the obvious reason that a 
mere share ‘or interest is incapable of actual-seizure. Even 
assuming that the property attached was owned by the joint 
family, the defaulter’s share was unascertained and it is only 
in virtue of the rule of Hindu Law as laid down by the Courts, 
that his undivided interest. would pass to an alienee from 
Government, who in his turn for working out his rights would 


| „be obliged to institute a suit for partition. 


It is unnecessary to decide whether O. 21. r. 47, which in 


: turn refers to co-owners, applies to the members of a Hindu 


co-parcenary. But whether that provision expressly applies 
or not, the father was perfectly entitled to say that the property 
attached being the entire crops which were physically seized, 
his rights were infringed. 


The lower Court therefore ought to have allowed the claim 
petition. It refers to the circumstances that the crops were 
handed over to the petitioner on his executing a security bond 
and on this ground, which has no bearing on the question to 
be decided, has refused him relief, 
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The lower Court’s order is reversed and the Civil Revision 
Petition is allowed with costs both here and in the lower 
Court. 

C. R. P. 1388 of 1934: - 


, The judgment, which I have just delivered’i in Civil Revi- 


aie Petition 1387 of 1934, governs this Civil Revision 


Petition also, which is accordingly allowed with costs both here 
and in the lower Court. a 

B. V. V. — m "Pantone allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE Kine. AND Mr. Justice KeS: 
MENON. oe ; 


Arumuga Bathan, lately a minorbut `. T5 
. since declared major and guardian 
and others .. Appellants* (Plaintiffs) 
v. | 
Semba Goundan (dead) and others .. Respondents. (Defen- 
danis). 


Transfer of Property Act UV of 1882), 5. 101~Morigages—Purchaser of 
property paying off earlier mortgage—Later mortgage not disclosed at the 
time of sale—Suit by purchaser to be subrogated to rights of earlier mort- 
gagee—W hether possible—O. 34, r. 1 Civil Procedure Code (V of 1908). 


Defendant 1 was the owner of,the suit property and he mortgaged it in 
1917 by way of a: ‘simple mortgage to defendant 3. In 1919defendant 1 mort- 
gaged the same property amongst other items to defendant IT’s father by two 
usufructuary mortgage-deeds but got a lease deed in his own favour from 
him on the same date and remained in possession. In 1920 defendant I sold 
the land to plajntifi’s mother without apparently disclosing the existence of 
the usufructuary mortgages and in 1920 plaintiff's mother discharged the 
simple mortgage in favour of defendant 3. In 1925 defendant II filed a suit 
on the lease deed, obtained a decree and in execution entered on the property. 
In 1927 the plaintiffs as heirs of their mother, filed the present suit impleading 
the three defendants and claiming to enforce the simple mortgage by sale 
of the mortgage property. On the question whether the suit was main- 
tainable. 


Held, (1) that the language of S. 101 of ihe Transfer of Property Act 
would not be a bar to the maintainability of the suit as in principle there 
would be no difference between a purchaser through Court or privately and 
if in the case of a purchaser through Court the right of subrogation is exten- 
ded to him so as to enable him to sue upon it (Venkatasami Chettiar v. 
Sankaranarayana Chettiar, (1934) 69 M.L.J. 566) it would be equally so to the 
purchaser in private sale as the plaintiffs. 

(2) O. 34, r. 1 Civil Procedure Code does not lay it down that in a suit 
ona mortgage the owner of the equity of redemption must always file in the 
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role of a defendant. It will be enough ifall the interests in the property are” a fe 
represented in the suit as here. - ye 
Appeal against the decree of the Court of the Subordinate E 
Judge of Salem in A. S. No. 94 of,1929 (A.S. No. 51 of 1929 
District Court) preferred against the decree of the court'of the“ 


District Munsiff of Sankaridrug at Salem in O. S. No. 520 of “< 


1928 (O. S. -No. 1071 oF 1927; District Munsif’s Court, 


“ Salem). fs 


B. Sitarama Rao for appellants. 
C.S. Venkatachari and D, Ramaswami Aiyangar for res- 


‘pondents. 


The Ju dgment of the ies was delivered by 

King, J. —Thé land which forms the subject-matter of this 
appeal’ was in 1917 in the possession of defendant 1. He 
mortgaged it in that year by Ex. Ba simple mortgage deed to 
defendant 3. In October, 1919 Defendant 1 mortgaged this 
property amongst other items to Defendant 2’s father by two 
usufructuary mortgage deeds (Exs. I and II), but by virtue 
of Ex. IIT, a lease deed of the same date as Ex. IT, he himself 
remained in possession of the land... In March, 1920 defendant 
1 sold the land to plaintiff 1’s. mother (Ex, A) without, appa- 
rently disclosing the existence of the usufrucuary mortgages 
and, in June, 1920 plaintiff’s mother discharged the simple. 
mortgage Ex. B. In 1925 Defendant 2 filed a suit upon the 
lease deed, Ex. III, obtained a decree, and in execution 


‘entered into possession of the land in 1926. In 1927 the 


plaintiffs, as heirs of plaintiff 1’s mother, filed the present suit, 
impleading the three Defendants, in which they claimed to 
enforce the mortgage Ex. B by sale of the mortgaged property. 


» The learned District Munsiff of Sankaridrug gave plaintiffs a 


decree for the amount of the mortgage as claimed, less deduc- 
tion of interest for the period from March, 1920 to April. 


. 1926. On appeal the learned Sub-Judge of Salem dismissed 
‘plaintiff’s suit holding that plaintiff’s mother, not being a 


charge-holder, had no right of subrogation, and that plaintiffs 
could not bring a suit of this nature when they were themselves ` 
the owners of the equity of redemption. The only character 
they can be said to possess is that of vendees, and not that of: 
mortgagees. 

In second appeal plaintiffs claim that they should be sien 
a decree for the full amount of the mortgage as it stood on the 
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date of their plaint. The appeal is resisted by Defendant 2, 
the usufructuary mortgagee who contends that the suit is not 
maintainable. Whether the suit is maintainable or not, is the 
main point for decision. 


The first and extreme position taken up by the defendant 
2 is that the plaintiffs are vendees, and vendees only, and 
acquire no rights whatever in virtue! of their discharge of 
Ex. B. In support of this argument, we have been referred 
to three decisions in which a vendee who had discharged a 
mortgage claimed after the discharge to sue as mortgagee and 
it was held that he could not do so.’ In the Ist of these 
Arumugasundara Maharajah Pillai v. Narasimha Aiyarl, a 
mortgagee purchased the equity of redemption in the mortgaged 
property and some years later purported to sell the equity of 
redemption alone and reserve the mortgagee’s rights in himself. 
When he sued on this mortgage right it was held that on the 
date when he purchased the equity of redemption his mort- 
gage was extinguished. In Bhawani Kuwar v. Mathura Prasad? 
a decision of the Privy Council, the Respondent a mortgagee 
purchased certain villages in execution of his mortgage-decree 
which were subsequently sold for arrears of revenue. He 
claimed to be paid the mortgage money, but it was held that 
the mortgage was extinguished on the date of the purchase. 
The last case is Daso Polai v. Narayana Patro3 where a mort- 
gagee purchased the equity of redemption in the mortgaged 
property and in the next year filed a claim petition on the 
strength of his sale-deed. The petition was dismissed and the 
order of dismissal became final. The purchaser then sued on 
the footing of his mortgage. Here too it was held that the 
mortgage was extinguished on the date of his purchase. 


It was easy, however, for Mr. Sitarama Rao for the 
Appellants to point out that these three decisions are for our 
present purpose, wholly irrelevant. In none of them was there 
any question of the existence of a subsequent mortgagee, and 
therefore the situation with which we have now to deal, and 
the question of the right of subrogation which involves the 
existence of two mortgages, the earlier of which has been dis- 
charged could not possibly arise. And this distinction is made 





1. (1915) 29 M.L.J. 583. 
2. (1912) 23 M.L.J. 311: 39 LA, 228: LL.R. 40 Cal. 89 (P.C). 
3. (1933) LL.R. 57 Mad. 195: 65 M.L.J. 819, 
91 


Arumuga 
Bathan 
Y. 
Semba 
Goundan. 


King. J. 


Arumuga 
Bathan 
Y. 
Semba 
Goundan. 


King, J. 


ad a i S A 7 ‘hn of i “ 
722 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


quite clear in the judgment of the Privy Council at p. 103 of 
Bhawani Kuwar v. Mathura Prasad) 


Another argument on behalf of the Respondent that even 
if the plaintiffs have any right of subrogation they can avail 
themselves of it only in defending a suit, and not as the 
foundation of a plaint does not require much discussion as it 
has been answered only recently by a Bench of this Court in 
Palayya Dora v. Anantha Patro2. It is there pointed out that, 
though there are obiter dicta to be found here and there. in 
support of the argument, it has never been made the basis of 
any decision, and it is accordingly repelled by the learned 
Judges. Nor is this the only case in which a suit has been 
permitted to be filed upon a discharged mortgage. See Mulla 
Vittil Seethi v. Achuthan Nair’ Kutti v. Achutan Nair4 
Rama Rao v. Mandachalagais, Venkata Reddi v. Kunjiappa 
Goundané, Venkatasami Chettiar v, Sankaranarayana Chettiar? 
and Mangtulal Bagaria v. Upendra Mohan Pal Chaudhuri8. 


The next argument against the maintainability of the suit 
is that by the terms of S. 101 of the Transfer of Property Act 
as that section stood in 1920, first Plaintifi’s mother, not being 
at any time a mortgagee or charge-holder in respect of this 
land, could acquire no rights of subrogation. This is no doubt 
so, but the question here is whether first plaintiff’s mother can- 
not be deemed to be the assignee in law of the mortgagee whose 
mortgage she paid off. In Venkat Reddi v. Kunjiappa Goundan® 
and Venkatasami Chettiar v. Sankaranarayana Chettiar? which 
followed it, the plaintiffs who were permitted to file suits 
were not the mortgagees themselves, but purchasers of the 
mortgaged property at sales held in execution of the mortgage 
decrees, and these purchasers were deemed to be assignees of 
the mortgagee decree-holders. In Venkata Reddi v. Kunjappa 
Goundané no doubt, there was no question of a subsequent 
mortgage, but in Venkatasami Chettiar v. S ankaranarayana 
Chettiar? the contest was directly between the purchaser at the 
sale held in execution of the first mortgage and the purchaser 
at the sale held in execution of the subsequent mortgage. In 


et mm 





1. (1912) LLL.R. 40 C. 89. 
2. (1935) LL.R. 59 Mad. 44: 69 M.L.J. 903. 
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this latter case therefore it can be said that the plaintiff though 
he discharged the first: mortgage by his Court auction purchase, 
and was never himself a party to it, was permitted to avail 
himself of a right of subrogation and sueupon it. In our pre- 
sent case there have been no mortgage decrees and therefore 
no purchaser through the agency of the Court, but we can see 
no legal principle which prevents us from extending the same 
right of suit to a purchaser by private treaty. Whether the 
purchase is made through court or privately the principle is the 
same. The purchaser discharges what he thinks is the only 
mortgage and then discovers that a later mortgage interest still 
subsists. If in the case of a Court auction purchase the pur- 
chaser is in these circumstances permitted to sue upon the 
mortgage which he has discharged, we do not see why the 
private purchaser should be placed in any inferior position. We 
therefore hold that the language of S. 101 of the Transfer of 
Property Act is not a bar to the present suit. 

Finally it was argued for the respondent that this suit 
cannot be maintained because the plaintiffs are themselves the 
owners of the equity of redemption. We see no force in this 
argument which was not supported by any authority in circum- 
stances in which there is also a second mortgagee to be 
considered. O., 34, R. 1 Civil Procedure Code, does not lay it 
down that in a suit on a mortgage the owner of the equity of 
- redemption must always fill the role of defendant. It is 
enough if all the interests in the property are represented in 
the suit, as they undoubtedly are here. Nor can we see any 
practical difficulties at all in conducting a suit like the present 
one, in granting a decree, and in executing it. 

We are therefore of opinion that all objections to the 
maintainability of this suit have failed. 

This appeal will therefore be allowed to the extent of 
setting aside the decree of the lower appellate Court which 
should restore the appeal to its file and dispose of it and the 
memorandum of cross-objections on the remaining issues. 
Respondent 6 must pay appellant’s costs in second appeal, other- 
wise costs to abide the event. Court-fee to be refunded to 
appellants. 


K.C. —_—— Appeal allowed i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
TT “PRESENT :— Justice PANDRANG Row. 


Manikka Mooppanar and others .. Petitioners* (Defendants) 
v, 
Peria Muniyandi Pandithan .. Respondent (Plaintiff). 
Indian Contract Act UX of 1872), S. 23, [llustration (J)—Commission 
agent entering into an agreement to favour defendants—Agreement by which 


sale of a property to be effected in favour of defendants for less price when 
better prices would be offered by others—lWhether such contract enforceable, 


Where it was agrecd between the plaintiff, a commission agent and the 
defendants that certain lands which were going to be sold by one 4 to satisfy 
her creditors- should not be sold to.strangers but should be sold to the 
defendants cheaply according to the then market price, and that for such 
trouble as the plaintiff tookin the matter the defendants should pay him a 
commission of five per cent. on the sale price, that in accordance with that 
agreement the plaintiff took much trouble in completing the sale and that the 
defendants had not paid the commission in spite of demand, on the question 
whether sucha contract was enforceable. 


Held, that since it was clear from the plaintiffs own admission during 
trial that the object of the agreement, and in fact the consideration so far as 
the defendants were concerned, had been that the plaintiff should see 
that the sale was settled in favour of the defendants even for less price 
though: better prices were offcred by others, a contract like that was obviously 
unenforceable in view of illustration (j) to S. 23 of the Contract Act. 


Petition under Ss. 115 and 151 of Act V of 1908 and 
S. 107 of the Government of India Act, 1915 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Ramnad at Madura and made in A. S. No. 91 of 1933 _ 
preferred against the Decree of the Court of the District 
Munsif of Srivilliputhur and made in O. S. No. 592 of 1931. 

P. N. Appuswami Aiyar and V. Meenakshisundaram for 
petitioners. 

K. S. Champakesa Aiyangar for respondent. 

The Court delivered the following 


Jupement.—This is a petition to revise the decree of the 
Subordinate Judge of Ramnad at Madura dated 20th November, 
1933, affirming on appeal the Decree of the District Munsif of 
Srivilliputhur dated 12th April, 1933, in O. S. No. 592 of 1931, 
a suit to recover Rs. 325 from the defendants as commission 
due to him for having negotiated the sale of some lands by 
one Alamelu Ammal in favour of the defendant. According 


‘to the plaint, the plaintiff was looking after the family 


‘affairs of the deceased husband of Alamelu Ammal for 


* C, R. P. No. 350 of 1934. 4th February, 1936. 
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a long time and the defendants came to him and it was agreed 
between him and the defendants that certain lands which 
were going to be sold by Alamelu Ammal to satisfy her 
creditors should not be sold to strangers but should be sold to 
the defendants cheaply according to the then market price, and 
that for such trouble as the plaintiff took in the matter, the 
defendants should pay him a commission of 5 per cent. on the 
sale price, that in accordance with that agreement, the plaintiff 
took much trouble in completing the sale and that the defen- 
dants have not paid the commission in spite of demand. ` 


The defendants put forward two defences, namely, that 
there was no such agreement as mentioned in the plaint, and 
that if there was such an agreement, it was not enforceable 
because it was illegal and opposed to public policy. Both these 
defences have been dismissed by the Courts below and the 
plaintiff has obtained a decree as sued for. 


As regards the factum of the agreement the matter is one 
of fact and the findings of the Courts below cannot be 
questioned in revision. The only point therefore that remains 
to be decided in this petition is whether the agreement that 
has been alleged in the plaint and spoken to by the plaintiff in 
his evidence during the trial is an unenforceable contract. In 
the trial Court, it appears to have been contended that the 
agreement. was unenforceable because of S. 23 of the Indian 
Contract Act and especially in view of illustration (j) to that 
section. S. 23 of the Contract Act runs as follows :— 


“The consideration or object of an agreement is lawful, unless it is 
forbidden by law, or is of such a nature that, if permitted, it would defeat 
the provisions of any law, or is frauduleut, or involves or implies injury to 
the person or property of another, or the Court regards it as immoral, or 
opposed to public policy”. 

Illustration (J) is as follows: 


“ A, who is B’s mukhtar promises to exercise his influence, as such, with 
Bin favour of C, and C promises to pay R. 1,000 to 4. The agreement is 
void, because it is immoral”. 


For the purpose of deciding this point it is not necessary 
to go beyond what is contained in the plaint and in the evidence 
of the plaintiff himself. The allegations in the plaint have 
already been given above in brief and it only remains to 
extract relevant portions from the plaintiff’s evidence. The 
plaintiff in his evidence states as follows: 


“I settled the sale on behalf of Alamelu Ammal. I settled it for sale to 
Perumal Raja (a stranger) . . . . . . . The defendants came to know 
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of the offer through Mayandi Pandithan and Mayandi told’ me that defen- 


‘dants called me. I went there there to the defendants’ shop. . . . . All 


the defendants agreed to pay me commission. . . . . . Why did they 
agreé? Because I agreed to settle the sale for them. I told this to my 
master Alamelu Ammal. I told her that I had settled the sale for Rs. 6,500. 
I did not tell her about the commission. . + . . . . . Ihave settled the 
sales of Alamelu Ammal’s father-in-law on many occasions. So I was called 
by Alamelu Ammal”. 


So far his evidence in examination in chief. In cross- 
examination, the plaintiff stated as follow: 

“Tused to attend to Raghunathachariar’s (plaintiff’s husband’s) errands 
while he was alive. I might have gone to the lands once or twice at the 
request of Alamelu Ammal. . .. . . . Alamelu Ammal told me to 
settle the sale because there are creditors. . . . . . Defendants 


compelled me to get the lands for them. I told defendants that I know 
Alamelu Ammal well. 


Q. Did you say that Alamelu Ammal would listen to your words? 
A. I told defendants that Alamelu Ammal would listen to my words. They 


promised to pay me commission if I settle the sale profitably and I promised 
to do so. 


Q. What do you mean by Sahayamoi (#amtwuwmds) ? 


A. Imean that, if others offered a better price, I should settle the sale for 
defendants for less price ignoring the better offer”. 


From these statements made in the evidence of the plaintiff 
himself, it is clear to my mind that the consideration or object 
of the agreement between him and the defendants was 
fraudulent and was also immoral. The plaintiff was acting as 
an agent of Alamelu Ammal for the purpose of ‘selling her 
lands. The plaintiff himself admits that he was asked by 
Alamelu Ammal to do this and he was looking after her affairs 
and her husband’s affairs also for some time. He was thus 
occupying a fiduciary position and was actually employed or 
entrusted with the task of selling the lands, of course to the 
best possible advantage of Alamelu Ammal. While engaged in 
that capacity, he entered into an agreement with a prospective 
purchaser, whereby he was to look to the interests of the 
purchaser at the cost of the seller and for this breach of trust 
or confidence he was to get a commission of 5 per cent. on the 
sale price. It is clear from his own admissions that the objecty 
of the agreement and in fact, the consideration, so far as the 
other side was concerned, was that the plaintiff was to see that 
the sale was settled in favour of the defendants even fora 
less price, though better prices were offered by others. A 
contract like this is obviously unénforceable. There can be no 
doubt on this point. The decrees of the Courts below cannot 
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be sustained becattse they are in effect decrees enforcing an 
unenforceable contract, and indeed a contract, the considera- 
tion or object of which is not lawful. The petition is therefore 
allowed with costs and the decrees of the Courts below are set 
aside and the suit dismissed. 


K. C. 
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